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Constitution of India, 1950, Art. 166--1f nandatory-List |
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col l ege--If vi ol ation of Art. 14--Article
15(4)--d assification of backward cl asses--Validity.
369

HEADNOTE:

The CGovernnent of Msore by an order defined backward
classes and directed that 30 per cent of the seats in
prof essional and technical colleges and institutions shal

be reserved for themand 18 per cent to the Schedul e castes
and Scheduled Tribes. It was |laid down that classification
of socially and educationally backward cl asses should be
nmade on the basis of econonic condition and occupation. By
a letter the Governnent inforned the Director of Technica

Education that it had been decided that 25% of the maximm
marks for the examination in optional subjects shall be
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fixed as interview marks. The selection will be conducted
by a conmittee conposed of Heads of Technical |Institutions
aid in allotting marks for interview factors |ike genera

know edge, personality and extracurricular activities of the
candi dat es shoul d be’ taken into consideration.

On the basis of the above criteria selections were made for
adm ssion to Engineering and Medical Colleges. Ther eupon
sone of the candi dates whose applications for adm ssion were
rejected filed wit petitions before the H gh Court of
Mysore for quashing the orders issued by the Government and
for directing that they shall be admitted in the colleges
strictly in the order of nmerit. The High Court rejected the
contentions raised on ‘points of law but found that the
sel ection comittee has abused its power and directed that
the petitioners be interviewed afresh and adm ssions be nmade
in accordance with the Government Order and letter which
were decl ared val i d.

Before ~this Court it was contended that the Governnent
letter was invalidinasnmuch as' it . did not conply with the
provisions ~of Art. 166 of ~the Constitution. The next
contention was that the Governnent had no power to appoint a
selection committee for admitting students to colleges on
the basis of higher or different qualifications than those
prescribed by the University. Another contention was that
sel ection by viva voce exam nation was illegal by reason of
the fact that it enables the interviewers to act arbitrarily
and therefore it contravenes Art. 44-of  the Constitution

Lastly it was contended that unless the observation of the
H gh Court that the classification was not perfect since the

CGovernment has not applied the caste test as well as the
econonmic test is corrected it -will mslead the Governnent.
Hel d: (Per B. P. Sinha, C J., Subba Rao, Raghubar Daya

and Raj agopal a Ayyangar JJ.) (i) The provisions of Art. 166
of the Constitution are only directory and not nandatory
and, if they are not conplied wth, it can be established as
a question of fact that the inmpugned order was issued in
fact by the State Government or the Governor. In the
present case the inpugned order though it does not conform
to the provisions of Art. 166 ex facie says that an order to
the effect nentioned therein was issued by the Governnent
and it is not denied by the appellants that the -order was
made by the Governnent and neither it is denied that it ~was
comuni cated to the selection committee

Therefore it is valid.

134-159 S.C.-24
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Dattatraya Moreshwar Pangarkar v. State of  Bonbay [1952]
S.C R 612, State of Bombay v. Purushottam | og Naik, [1952]
SSCR 74, Ghaio Mill & sons v. State of Delhi, [1959]
S.C. A 1424 and Bachittar Singh v. State of Punjab,” [1962]
Supp. 3 SS.C R 713, referred to

(ii) If the inpact of the State | aw providing for standards
of education on entry 66 of List | is so heavy and
devastating as to w pe out or appreciably abridge the
Central field it may be struck down. But that is a question
of fact to be ascertained in each case. If a State |aw
Prescri bes higher percentage of marks for extra-curricular
activities in the matter of admission to colleges it cannot
be said that it would be directly encroaching on the field
covered by entry 66 of List |I. The Governnent Orders do not
contravene the mnimum qualification prescribed by the
Mysore University; what the Governnent did was to appoint a
sel ection comrmittee and prescribe for selection of students
who have the mnimum qualifications prescribed by the
Uni versity. Since they cannot admit all the students who
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have secured the mni nrum marks prescribed by the University
they had necessarily to select the applicants on sone
reasonabl e basi s. The State CGovernnent s therefore
entitled to prescribe a machinery and also the criteria for
admi ssion of qualified students to nedi cal and engineering
colleges run by the Government and with the consent of the
managenent of the Governnent aided colleges, to the said
col | eges al so.

Gujarat University v. Shri Krishna, [1963] Supp. 1 S.CR
112, di stingui shed.

(iii) The selection by viva voce is one of the nethods
suggested by nodern authorities on education in preference
to witten tests. It is no’, for the court to say which

nethod should be adopted; it should be left to t he
authorities concerned. ~The fact that one particular nethod
i s capabl e of abuse is not sufficient ground for quashing it

as being violative of Art. 14. |If in a given case the
sel ection commttee abuses its powers in violation of Art.
14 the selection will be held invalid and will be set aside

as the Hi'gh Court has done in the present case.

(iv) A classification of backward classes based on econonic
conditions and occupation is not bad and does not offend
Art. 15(4). The caste of a group of citizens may be a
rel evant ci rcunst ance in ascertaining their soci a
backwar dness and though it is a relevant factor to determ ne
soci al backwardness / of a class, it cannot be the sole or
donminent test in that behalf. |If in a given selection caste
is excluded in ascertaining a class within the neaning of
Art. 15(4) it does not vitiatethe classification if it
satisfied other tests. The inference to the contrary which
may be drawn fromthe observation of the H gh Court in the
i mpugned judgnent will not be correct in lawor a correct
readi ng of the observations of this Court in M R Balaji v.
State of Mysore, [1963] Supp. 1 S.C. R 439.

(v) Various provisions of the Constitution like Arts. 15,
29, 46, 341 and 342 which recogni sethe factual existence of
backward cl asses in our
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country and which nake a sincere attenpt to pronote the
wel fare of the weaker sections thereof should be construed
to effectuate that policy and not to give weightage to
progressive sections of the society under the false colour
of caste to which they happen to belong. Under no
circunstances a "class" can be equated to a "caste" though
the caste of an individual or group of individual's may be a
rel evant factor in putting himin a particular class. If in
a given situation caste is excluded in ascertaining a class
within the meaning of Art. 15(4) it would not « violate the
classification if it satisfied other tests. If . an entire
sub-caste by and large, is backward, it may be included in
the Schedul ed Castes by followi ng the appropriate “procedure
| aid down by the Constitution.

Per Midhol kar, J. (dissenting): (i) The decisions of  this
Court dealing with Art. 166 of the Constitution have
definitely held that where the' existence of a Governnent
Order itself is challenged by a person who is affected by it
the burden is upon the Governnent to establish that an order
was in fact made by the CGovernor in the manner provided for
in the rules of business framed by the Governor wunder cl
(3) of Art. 166.

(ii) It is not <correct to say, in this case, that the
appel l ants have not denied the existence of the order
Ri ght fromthe beginning they have been saying that there
was no "Government Order"” in so far as admission to the
Medi cal Col |l ege was concerned. Since both the appellants
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were concerned only with the admi ssion to a Medical College
they had no necessity to deny the existence of t he
Government Order regarding admission to an Engineering
Col | ege. The docunment which is relied on the State to
establish that there was a Governnent Order is nothing but a
conmuni cation from the Secretary to Governnent of Msore
addressed to the selection commttee and Deans Medica
Col l ege Mysore. It is thus not an order of the kind
contenplated by Art. 166. Except a statenent in that
conmuni cation that the Under Secretary is "directed to
state" that the Governnent has taken a decision there is no
evidence or avernment that the Governor has made an order
providing for interview. In no case has this Court held
that such a docunent. can be treated as the Governor’s Order
or even evidence of the existence of the CGovernor’s O der
(iii) The decision of this Court in Gujarat University
v. Shri Krishna, [1963] Supp.~ 1 S.C R 112, establishes
that the power to provide for coordination and determ nation
of standards in certain institutions like the nedica
colleges "is vested in the Parliament and even though
Parliament may not have exercised that power the State
Legi sl ature cannot step-in and provide for the determi nation
and coordi nati on of standards by requiring that marks on the
basis of interviews be awarded to the applicants for
adm ssion of candidates to,-such institutions as is done in
the present case. It constitutes an interference with the
standards of admi ssion |aid down by the University.

(iv) The executive power of the State which is  co-extensive
with Ilegislative power under Art. 162 of the Constitution
cannot be exercised where such exercise is contrary to |aw
or where it has been assigned to

372
other authorities or bodies. Section 23 of the Msore
University Act, provides that the Acadam ¢ Council ' shal

have power to prescribe the conditions of admssion to the
University and therefore the executive cannot encroach on
this power.

Rai Sahib Ram Jawaya Kapur v. State of Punjab, [1955] 2
S CR 225 and Mtilal v. Governnent of State of Utar
Pradesh, A 1.R 1951 Al 259 (F.13.).

(v) It would not be in accordance with cl. (1) of Art. 15
or cl. (2) of Art. 29 to require the consideration of the
caste of persons to be borne in mnd for determning what
are socially and educationally backward

cl asses.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeals Nos. 1056 and
1057 of 1963.

Appeal s by special |eave fromthe judgnent and order | dated
Septenmber 30, 1963 of the Msore Hgh Court in. Wit
Petitions Nos. 1592 and 1522 of 1963.

S. K.  Venkataranga |yengar and R Gopal akri shnan, for the
appel l ants (in both the appeals).

C. K.. Daphtary, Attorney-Ceneral, B. R L. lyengar and B
R G K A char, for the respondents (in both the appeals)
January 29, 1964. The Judgnent of B. P. Sinha, CJ., K
Subba Rao, N. Raj agopal a Ayyangar and Raghubar Dayal JJ. was
del i vered by Subba Rao J. Midholkar J. delivered a
di ssenti ng opi ni on.

SUBBA RAO J.-These two appeals raise the question of the
validity, of the orders nade by the CGovernnent of Mysore in
respect of adnmissions to Engineering and Medical Colleges in
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the State of Mysore. The facts nmay be briefly stated: in
the State of Mysore there are a nunber of Engineering and
Medi cal Col | eges-nost of them are Governnent Col |l eges and a
few of them are Government aided Colleges. The State
Covernment appointed a common selection committee f or
settling adm ssions to the Engineering Coll eges and anot her
conmon selection committee for settling adm ssions to
Medi cal Col |l eges. The Government by an order dated July 26,
1963, marked as Ex. Cin the
373
Hi gh Court, defined backward classes and directed that 30
per cent of the seats in professional and technical colleges
and institutions shall be reserved for themand 18 per cent.
to the Schedul ed Castes and the Schedul ed Tribes. On July
6, 1963, the Governnment sent a letter to the Director of
Techni cal Education in Mysore, Bangal ore, informng himthat
it had been decided that 25 per cent of the maxi mum marks
for the examnation-in the optional subjects taken into
account for naking the selection of candi dates for adm ssion
to Engineering Colleges shall be fixed as interview narks;
it also laid down the criteria for allotting marks in the
i ntervi ew It appears that a similar order was issued in
respect of Medical Colleges. The sel ection conmittee
converted the total ‘of the marks in the optional subjects to
a maximum of 300 marks and fixed the 'maxi mum marks for
interview at 75. On the basis of the marks obtained by the
candidates in the exam nation and those -obtained in the
interview, selections were made for adm ssion to Engineering
and Medi cal Col | eges. Sonme ~of the candidates whose
applications for admssion to the said colleges wer e
rejected filed petitions under Art. 226 of the ~Constitution
in the Hi gh Court of Mysore for quashing the orders issued
by the Governnment in the natter of admissions to the said
Coll eges and for a direction that they shall be admitted in
the Colleges strictly in the order of nerit. The | High
Court, after considering the various contentions raised by
the petitioners, held that the orders defining backwardness
were valid and that the criteria laid down for interview of
students were good; but it held that -the sel'ection
conmittee had abused the powers conferred upon it ~and on
that finding set aside the interviews held and directed that
the applicants shall be interviewed afresh —in accordance
with the schene |aid down by the Governnment in Exs. C and D
and in Annexure IV, subject to the directions given by -it.
Two of the petitioners have filed the ~present appeals
agai nst the said order of the H gh Court.
We shall now proceed to deal with the various contentions
rai sed by | earned counsel for the appellants.
Learned counsel for the appellants contends  that the
CGovernment did not issue any order to the selection corn-
374
mttee in charge of adm ssions to Medical Colleges prescrib-
ing the marks for interviewor fixing the criteria for
allotting the said marks. Annexure |V dated July 6, 1963,
relates to award of marks for the interview of candidates,
seeking adm ssion to Engineering Colleges and Technica
I nstitutions. It was a letter witten by the Secretary to
the Governnent of Msore, Education Departnment, to the
Director of Technical Education in Msore Bangal ore.
Therein the CGovernnent fixed the percentage of nmarks to be
allotted at the interview The selection comrittee was
authorised to allot marks to the candi dates, having regard
to the following factors

(1) General Know edge.

(2) Aptitude and personality.
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(3) Pr evi ous academ c career, i ncl udi ng

speci al distinctions, etc.

(4) N. CC, ACC, etc.

(5) Extra curricular activities including

sports, social service, debating, dramatics,

etc.
But at the time of argunents no letter witten by the
CGovernment in respect of admi ssions to Medical Colleges was
pl aced before us. There is no definite allegation in either
of the two affidavits filed by the appellants that no such
order was issued by the CGovernment in respect of Medica
Colleges. But, in the petition filed by Chitral ekha in para
22 the followi ng statenent is found:

"As the order enpowering them to award 75

marks asinterview nmarks has so far remained

secret -in that it has not been made avail abl e,

thi s Hon’ bl'e Court may be pleased to send for

the sane, as the order falls to be quashed.™
This avernent assumes that such an order was nade. In the
counter-affidavit~ filed by Dr. Dharnmaraj, Dean, Medica
Col l ege, ~and ~Chairman of the selection conmittee for
adnmi ssion to Medical Colleges, it is stated that the Govern-
ment by its letter directed that the said sel ection
conmttee shall interview candidates and allot marks the
maxi mum of which shall be 25 per cent of the maxi mum narks
for the optional subjects and laid down the criteria for
allotting
marks in the interview In the paper-book ‘as typed the
description of the letter is omtted. But = the | earned;
Attorney-General stated that in the original the description
is given and that is, PLM 531 MNC 63 dated 12th-July, 1963.
In the counter-affidavit filed by B. R ~Vermm, Deputy
Secretary to -the Governnent of Mysore, Education Depart-
ment, Bangalore, after referring to Annexure 1V, it is
stated that a sinmilar letter was sent by the Government to
the Selection Committee for adm ssion to Medical Colleges.
It does not appear fromthe judgnent of the High Court that
| earned counsel for the appellants denied the existence of
such a communication in respect of Medical Colleges, but
Proceeded wth his argument on the basis that a communi-
cation simlar to Annexure |V issued in connection wth
adm ssions to Engineering Coll eges existed in the case of
Medi cal Coll eges also. But before us the |earned counse
for the appellants heavily relied upon the fact that the

said order was not filed in the court and was not willing to
accept the assurance given by the Attorney-General on
i nstructions t hat such an order exi sted. In t he

circunstances we directed the Attorney-General to file the
said order. A copy of the letter witten by the  Governnent
has since be-en filed and it clearly shows that the relevant
instructions were issued in, respect of admi ssion to Medica
Col | eges also. We, therefore, hold that the Governnent sent
a letter simlar in terms. to annexure IV to the selection
conmittee for adm ssion to, Medical Colleges.

The next contention advanced is that Annexure IV was invalid
as it did not conformto the requirenents of Art. 166 of the

Constitution. As the argunment turns upon the for= of the
said annexure it will be convenient to read the materia
part thereof.
"sir,
Sub : Award of marks for the "interview' of
t he candi dat es seeki ng adnmi ssi on to
Engi neeri ng Col | eges and Techni ca

Institutions.
Wth reference to your letter No. AAS. 4. ADW63/2491, dated
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the 25th June, 1903, on the subject
376
Mentioned above, | amdirected to state that Governnent have
deci ded that 25 per cent of the maxi mum marks

Yours faithfully,

Sd/ - S. NARASAPPA,
Under Secretary to Government,
Educati on Departnent."
Ex facie this letter shows that it was a communication of he
order issued by the Governnent under the signature of the
Under Secretary to the Governnent, Education Departmnent.
Under Art., 166 of the Constitution an executive action of
the Governnment of a State shall be expressed to be taken in
the nanme of the Governor, and that orders nmade in the name
of the Governor shall be authenticated in such, manner as
may be specified in rules to be made by be Governor and the
validity of an order which is so authenticated shall not be
called in question onthe ground hat it is not an order made
by the Governor.

If the conditions laid down in this Article are conplied
with, the order cannot becalled in question on the ground
hat it is not an order made by the Governor. It is con-
tended that as the order in question was not issued in the
nane of the Governor the order was void and no interviews
could be held pursuant to that order. The law on the
subject is well-settled. |In Dattatreya Mreshwar Pangarkar
V. The State of Bonbay (1) Das J., as- he then was,
observed

"Strict  conpliance with the requirements of

article 166 gives an immunity to the order in

that it —cannot be challenged on the ground

that it is not an order nade by the Governor

I f, therefore, the requirenents of t hat

article are not conplied with, the resulting

imunity cannot. be claimed by the State.

This, however, does not vitiate the order

itself

action to be expressed and authenticated in

the manner therein laid down but an

(1) [1952] S.C. R 612, 625.

377

om ssion to conply with those provisions -does

not render the executive action a nullity:

Therefore’ all that the procedure established

by law requires is that the appropriate Gov-

erment mnust take a decision as to whether the

detention order should be confirmed or not

under section 11(1)."
The same view was reiterated by this Court in The State of
Bonbay v. Purshottam Jog Nai k(1l), where it was pointed out
that though the order in question then was defective in form
it was open to the State Governnent to prove by other | neans
that such an order had been validly made. This view has
been reaffirmed by this Court in subsequent decisions: see
Ghaio Mll and Sons v. The State of Delhi (2), and it is,
therefore, settled law that provisions of Art. 166 of the
Constitution are only directory and not nandatory in
character and, if they are not conplied with, it can be es-
tablished as a question of fact that the inpugned order was
issued in fact by the State Governnment or the Governor. The
judgrment of this Court in Bachhittar Singh v. The State of
Punj ab(3) does not help the appellants, for in that case the
order signed by the Revenue M nister was not communi cated to
the party and, therefore, it was held that there was no
ef fective order.
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In the light of the aforesaid decisions, let us |ook at the
facts of this case. Though Annexure |V does not conform to
the provisions of Art. 166 of the Constitution, it ex facie
says that an order to the effect nentioned therein was
issued by the Governnent and it is not denied that it was
conmuni cated to the selection commttee. |In neither of the
affidavits filed by the appellants there was any specific
avernent that no such order was issued by the Government.
In the counter-affidavit filed by B. R Varma, Deputy Secre-
tary to the Government of Msore, Education Departnent,
there is a clear avernent that the Governnent gave the
direction contained in Annexure IV and a simlar letter was

(1) [1952] S. C. R 674. (2)[1959] S. C. R 1424,
(3) [1962] SUPP. 3 S. C. R 713.
378

i ssued to the selection comittee for adnissions to Medica
Col | eges and this avernent was not denied by the appellants
by filing any affidavit. |In the circunstances when there
are no allegationsat all in the affidavit that the order
was not nade by the Governnent, we have no reason to reject
the avernent nmade by the Deputy Secretary to the Governnent
that the order was issued by the Governnent. There are no
nmerits in this contention

It is then contended that the Government has no power to
appoint a selection commttee for admtting students to
coll eges on the basis of higher or different. qualifications
than those prescribed by the University and, therefore, the
orders made by the Government in respect of admi ssion were
illegal. The first argument is. ~that co-ordination and
determ nation of standards of a wuniversity is a Union
subject and, therefore, the State Legislature  has no
constitutional conpetency to nmake a |law for naintaining the
st andar ds of uni versity educat i-on. As t he State
CGovernment’s executive power extends to matters with respect
to which the Legislature of the State has power to make
laws, the argument proceeds, the Governnent of the State
cannot nake an order or issue directions for nmaintaining the
standards of the University. The further argunent is that
prescribing higher marks for admission to a College is for
the purpose of mintaining the standards —of University
education and therefore the State Government is not
enpowered to do so. |In support of this contention reliance
is placed upon the judgnent of this Court in Gujarat
University v. Shri Krishna(1l). There, one of the questions
raised related to alleged conflict between entry 11 of  List
Il and entry 66 of List | of the Seventh Schedule to the
Consti tution. By itemNo. 11 of List Il of the Seventh
Schedule to the Constitution, the State Legislature has
power to legislate in respect of education i ncl udi ng
Universities subject to the provisions of itens 63, 64, 65
and 66 of List | and 25 of List Ill. By item66 —power is
entrusted to Parlianent to legislate on co-ordination and
determ nation of standards in institutions for hi gher
education or research and scientific and t echni cal
institutions.

(1) [21963] SUPP. 1 S.C. R 112

379
The guestion was whether medium of instruction was
conprehended by either of those entries or whether it fel
under both. 1In that context it was observed at p. 715-716:
"The State has the power to prescribe the
syl | abi and courses of st udy in t he

institutions named in entry 66 (but not
falling within entries 63 to 65) and as an
i ncident thereof it has the power to indicate
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the nmedium in which instruction should be
i mparted. But the Union Parlianent has an

overriding legislative power to ensure that
the syllabi and courses of study prescribed
and the nedium selected do not i mpair
standards of education or render the co-ordi-
nation of such standards either on an Al

India or other basis inpossible or even

difficult."
This and simlar other passages indicate that if the |aw
made by the State by virtue of entry Il of List Il of the

Seventh Schedule to the Constitution makes imnpossible or
difficult the exercise of the legisiative power of the
Parlianment under the entry “Co-ordination and deterni nation
of standards in institutions for higher education or
research and scientific and technical institutions" reserved

to the Union, the State |law may be bad. Thi s cannot
obvi ously be decided on speculative and hypot heti ca
reasoni ng. If the inpact of the State law providing for
such standards on entry 66 of List | is so heavy or
devastating as to w pre out or appreciably abridge the
central field, it may be struck down. But that is a
guestion of fact to be ascertained in each case. It is not

possible to hold that if a State legislature nade a |aw
prescri bing a higher percentage of marks for extra-
curricul ar activities in the matter of adm ssion to

colleges, it would be directly encroaching an the field
covered by entry 66 of List | of the Seventh Schedule to the
Constitution. If 'so, it is not disputed that the State

CGover nient would be within its rights to prescri be
qualifications for admssionto colleges so long as its
action does not contravene any other |aw.

It is then said that the Mysore University Act conferred
power to prescribe rules for admi ssion to Colleges on the
University and the Covernment. cannot exercise that power.
380

It is true that under s. 23 of the Mysore University Act,
1956, the Academ ¢ Council shall ‘have the power to prescribe
the conditions for adm ssion of students to the University
and, in exercise of its power, it has prescribed the
percent age of marks which a student shall obtain for getting
admi ssion in medical or engineering colleges.  The orders of
the Government do not contravene the m ninmum qualifications
prescri bed by the University; what the Governnent did was to
appoint a selection conmttee and prescribe rules for
selection of students who have the mininum qualifications
prescribed by the University. The Governnent runs nost of
the nedical and engineering colleges. Excluding the State
ai ded colleges for a nmonent, the position is as follows: The
Col l eges run by the CGovernnent, having regard to financia
commtments and other relevant considerations, “can only
admit a specific nunmber of students to the said Coll eges.
They cannot obviously admit all the applicants who  have

secured the nmarks prescribed by the University. [t —has
necessarily to screen the applicants on sone reasonable
basi s. The aforesaid orders of the CGovenmmrent only

prescribed criteria for making adni ssions to Colleges from
anong ’'students who secured the mininmum qualifying narks
prescribed by the University. Once it is conceded, and it
is not disputed before us, that the State Governnment can run
nmedi cal and engi neering colleges, it cannot be denied the
power to admit such qualified students as pass t he
reasonable tests laid dowm by it. This is a power which
every private owner of a College wll have, and the
Government which runs its own Col |l eges cannot be deni ed that
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power .
Even so it is argued that the sanme power cannot be exercised
by the Government in respect of private Coll eges though they
are receiving aid fromthe State. But the nmanagenment of
aided institutions have not raised any objections. | ndeed,
from the year 1960 adm ssions were nmade to the Col |l eges by
the selection conmittees constituted by the Governnent. The
Hi gh Court, after considering the material placed before it,
held that, with the consent of the managenent of the various
prof essional and technical colleges, the Government took
over the responsibility of regul ating adm ssion of students
to the colleges in question
381
Not hi ng has been placed before us to prove that the selec-
tion conmttees were constituted against the wi shes of the
managenent of the aided colleges. In the circunstances. we
cannot disturb the finding of the Hi gh Court in this regard.
We, therefore, ~hold that the Governnent has power to
prescribe a machinery and al so the criteria for adm ssion of
qualified students to nedi cal and engineering colleges run
by the CGovernment and, with the consent of the managenent of
the CGovernnment aided colleges, to the said colleges also.
It is then contended that the system of selection by
interviews and viva voce examnation is illegal inasmuch as
it enables the interviewers to act arbitrarily and to mani-
pul ate the results and, therefore, it contravenes Art. 14 of
the Constitution. To appreciate this contention it is
necessary to notice howthe interview is ‘held and the
criteria laid down for the selection conmittee to adopt.
The Government by its order dated May 17, 1963 constituted a
conmittee consisting of the foll owing nenbers for  sel ection
to Governnment Medi cal Coll eges:

(1) The Dean, Medical Col | ege

Mysor e- - Chai r man

(2) The Dean, Medical~ College, Bangal ore-

Menber .

(3) The Dean, Medi cal Col | ege,

Hubl i - - Menber .
So too, highly qualified educationists were appointed'to the
selection commttee for the Engineering Colleges. By
notification dated July 6, 1963, in respect of the Engineer-
ing Colleges and a simlar notification issued in respect of
the Medical Colleges, the Governnent prescribed that in
addition to the examnation narks in optional subjects there
should be an interview of students for which the maximum
mark prescribed shall be 25 per cent of the maxi mumnarks of
the optional subjects. The selection conmittee has to all ot
marks, having regard to general know edge, ‘aptitude and

personality, previous academ c career, including specia
distinctions etc., NCC, ACC etc., extra-curricular
activities including sports, social service, debat i ng,
dramatics etc. It is, therefore, clear that the Governnent

by its order not only laid dowm a clear policy and
prescribed definite criteria in the matter of giving marks
at the interview but

382
al so appoi nted, conpetent nmen to nake the selection on that
basi s. The order of the Governnment does not in any way

contravene Art. 14 of the Constitution

But |earned counsel for the appellants raised a |arger
guestion that selection by interviews is i nherently
repugnant to the doctrine of equality enbodied in Art. 14 of
the Constitution, for, whatever may be the objective test
laid down, in the final analysis the awarding of marks is
left to the subjective satisfaction of the sel ection
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conmittee and, therefore, it gives anple room for
di scrimnation and nanipulation. W cannot accept such a
wi de contention and condemm one of the well-accepted nodes
of selection in educational institutions. Janes Hart in his
"An Introduction to Adm nistrative Law' observes, at p. 180
t hus:
"A test or examination, to be conpetitive,
nust enpl oy an objective standard of neasure
Were the standard or nmeasure is wholly sub-
jective to the examiners, it differs in effect
in no respect froman uncontrolled opinion of
the exam ners and cannot be ter med
conpetitive."
In the field of education there are divergent views as
regard the npde of testing the capacity and calibre of
students in the matter of admissions to coll eges. Ot hodox
educationists stand by the marks obtained by a student in
the annual examination. The nodern trend of opinion insists
upon other additional tests, such as interview, performance
in ext'ra-curri-cul ar activities, personality test,
psychiatric tests etc. Cbviously we are not in a position
to judge which nmethod is preferable or which test is the
correct one. |If there can be nanipul ati on or di shonesty in
allotting marks at interviews, there <can equally be
mani pul ation in the matter of awarding narks in the witten
exam nations. In the ultimte analysis, whatever nethod is
adopted its success depends on the noral standards of the
menbers constituting the selection comrittee and their sense
of objectivity and devotion to duty. This criticismis nore
a reflection on the exam ners than on the ‘system itself.
The schenme of sel ection, however perfect it nmay be on paper
may be abused in practice. That it is capable of abuse is
383
not a ground for quashing it. So longas the order |ays
down relevant objective criteria and entrusts the business
of selection to qualified wpersons, this Court cannot

obviously have any say in the matter. In this case the
criteria laid dowmn by the Governnment are certainly  rel evant
in the matter of awarding marks at the interview Lear ned

counsel contends that the ability of a student on the basis
of the said criteria can be better judged by other nethods
like certificate fromthe N C.C. Commander —or a nmnedica
board or a psychatrist and should not be left to a body |ike
the selection conmittee which cannot possibly arrive at the
correct conclusion in a short time that woul d be available
to it. This criticismdoes not affect the validity of the
criteria, but only suggests a different nethod of applying
the criteria .than that adopted by the Cormittee., It is not
for us to say which nethod should be adopted: that nust be
left to the authority concerned. If in any particular case
the selection comittee abuses its power in violation of
Art. 14 of the Constitution, that may be a case for 'setting
aside the result of a particular interview, as the  Hi gh
Court did in ,this case. W cannot, therefore, hold without
better and nore scientific material placed before us that
sel ection by interviewin addition to the marks obtained in
the witten examination is itself bad as offending Art. 14
of the Constitution.

Lastly it is contended that though the H gh Court did not
guash the order of the Government enbodied in EX. C it
held that it was not a perfect classification and also
indicated its mnd that the Governnent should have adopted
the caste test as well as the residence test in naking the
classification. If the observations of the | earned Judge,
the argument proceeds, are not corrected, the State may be
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bound by such observations in the matter when it finally
prescribes the criteria for ascertaining the backwar d
classes under Art. 15 (4) of the Constitution. In EX. C
the CGovernment laid down that classification of socially and
educationally backward classes should be nade on t he
foll owi ng basis: (1) econom c condition; and (2) occupation

According to that order a fam |y whose incone is Rs. 1,200
per annum or less and persons or classes fol l owi ng

occupati ons of agriculture petty busi ness, i nferior
services, crafts or other

384

occupati ons i nvolving manual |abour. are in gener al
socially, economically ‘and educationally backward. The
CGovernment |ists the follow ng occupations as contributing

to social backwardness: (1) actual cultivator; (2) artisan
(3) petty businessnmen; (4) inferior services (i.e., Cass IV
in CGovernment services and correspondi ng class or service in
private enploynent) -including casual |abour; and (5) any
ot her occupation involving manual |labour. It is, therefore,
nmani f est ‘that the Government, as a tenporary neasure pending
an el aborate study, has taken into consideration only the
econom ¢ condition and occupation of the fam |y concerned as
the criteria for backward classes within the neaning of Art.
15 (4) of the Constitution. The order does not take into
consideration the/ caste of an applicant as one of the
criteria for backwardness. Learned counsel does not attack
the wvalidity of the said order. But in the H gh Court
conflicting arguments were advanced in support of this order
as well as against it. The Hi gh Court heavily relied upon
the decision of this Court inM R Balaji v. The State of
Mysore(1l) and cane to the conclusion that, the schene
adopted by the State was a very inperfect schene and that in
addition to the occupation and poverty tests, the State
should have adopted the "caste' test as well 'as the
"residence” test in making the  classification. It also
observed that the decision in Balaji’'s case says that "the
‘caste’ basis is undoubtedly a relevant, nay an inportant
basis in determning the classes of backward Hi ndus but it
shoul d not be nade the sole basis". It concluded that part
of the discussion with the foll ow ng observation

"But | earnestly hope that soon the State wll

make a nore appropriate classification 1est

its bonafides should be questioned."
Learned counsel contends that these observations are not
supported by the decision in Balajis case, and that they are
in conflict with the observations nade therein. W shall
therefore, consider the exact scope of the observations in
the said decision of this Court. There, 68 per cent of
seats in Colleges were reserved for the alleged backward

conmuni ti es. It was argued before this Court on behalf of
the peti -

(1) [1963] Supp. 1 S. C R 439.

385

tioners therein that the inpunged order, which was passed
under Art. 15(4) of the Constitution, was not valid because
the basis adopted by the order in specifying and enunerating
the socially and educationally backward cl asses of citizens
in the State was unintelligible and irrational, and the
classification nade on the said basis was inconsistent wth
and outside the provisions of Art. 15 (4) of the
Consti tution. In consi deri ng the sai d guestion
Gaj endr agadkar J., speaking for the Court, nmde t he
foll owi ng observations, at p. 658:

"The backwardness under Art. 15 (4) nust be

social and educational. It is not either
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social or educational, but it is both socia
and educational; and that takes us to the
guestion as to how social and educationa
backwar dness has to be determ ned."
Adverting to the expression "classes" of citizens in Art.
15(4) of the Constitution, the | earned Judge proceeded to
state:
The group of citizens to whom Art. 15(4)
applies are described as "classes of citizens
not as castes of citizens. A class according
to the dictionary neani ng, shows division of
soci ety accordi ng to, status, r ank of

to whether any class of citizens is socially
backward ~or not, it may not be irrelevant to
consider the caste of the said group of
citizens. “In thiss connection it is, however,
necessary to bear in mnd that the specia
provision is contenplated for classes of
citizens and not for individual <citizens as
such, and so, though the caste of the group of
citizens my -be relevant, its inportance
shoul d not be exagger at ed. | f t he
cl assification of backward classes of citizens
was based solely on the caste of the «citizen
it my not always be |ogical and nay perhaps
contain the vice of perpetuating the castes
t hensel ves.
134-159 S.C.--25
386
Besi des, if the caste of the group of citizens
was nmade the sole basis for determining the
soci al backwardness of the said group that
test would inevitably break down in relation
to many sections of Indian Society which do
not recognise castes in the conventional
sense known to Hindu society..............
That is why we think that though castes in
relation to Hi ndus nmay be a relevant factor to
consi der in det er mi-ni ng t he soci a
backwar dness of groups O classes of citizens,
it cannot be nade the sole or the domnant
test in that behalf."
Two principles stand out prominently fromthe said obser-
vations, nanely, (i) the caste of a group of citizens may be
a relevant circunstance in ascertaining their social back-
wardness; and (ii) though it is a relevant factor to
determ ne the social backwardness of a class of citizens, it
cannot be the sole or dominant test in that behalf. The
observations extracted in the judgnment of the Hi gh / Court
appear to be in conflict with the observations  of this
Court. Wiile this Court said that caste is only a relevant
circunmstance and that it cannot be the domnant test in
ascertaining the backwardness of a class of citizens, the
Hi gh Court said that it is an inportant basis in determning
the class of backward Hi ndus and that the Government should
have adopted caste as one of the tests. As the said
observations made by the H gh Court may lead to -sone
confusion in the mnd of the authority concerned who may be
entrusted with the duty of prescribing the rules for
ascertaining the backwardness of classes of citizens wthin
the neaning of Art. 15(4) of the Constitution, we would
hasten to nmke it clear that caste is only a relevant
ci rcunstance i n ascertaining the backwardness of a class and
there is nothing in the judgnent of this Court which
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precludes the authority concerned from determning the
soci al backwardness of a group of citizens if it can do so
without reference to caste. Wile this Court has not
excluded caste from ascertai ning the backwardness of a cl ass

of ~citizens, it has not made it one of the compelling
circunmstances affording a basis for the ascertainment of
backwardness of a class. To put it differently, the

authority concerned nmay take caste into consideration in
ascertaini ng

387
the backwardness of 'a group of persons; but, if it does
not, its order will not be bad on that account, if it can

ascertain the backwardness of a group of persons on the
basis of other relevant criteria.
The Constitution of India prom ses Justice, social, economc
and political; and equality of status and of opportunity,.
among ot hers. Under Art. 46, one of the Articles in Part IV
headed ~"Directive Principles of State Policy", the State
shal | pronote with special care the educational and economc
interests of the weaker sections of the people, and, in
particular, of the Scheduled Castes and the Schedul ed
Tribes, and shall protect themfromsocial injustice and al
forms of exploitation. Under Art. 341,
"The President may with respect to any State
or Union territory, and where it is a State
after consultation with the Governor thereof,
by public notification specify the castes,
races 'or tribes or parts of or groups wthin
castes,  races or tribes which shall for the
pur poses of this Constitution be deened to be
Schedul ed Castes in relation'to that State or
Union territory, as the case nay be."
Under Art. 342, in the sane nmanner, the President nay
specify the tribes or tribal communities as Schedul ed
Tribes. Article 15(4) says:
"Nothing in this article or in clause (2) of
article 29 shall prevent the State from naking
any special provision for the advancenent of
any socially and educational | y backwar d
classes of citizens or  for -the Scheduled
Castes and the Schedul ed Tribes."
These provisions form a group of Articles which -have
relevance in the nmaking of a special provision for the
advancenent of any socially and educationally backward
classes of citizens in the matter of adm ssions to colleges.
These provisions recogni ze the factual existence of ‘backward
classes in our country brought about by historical reasons
and nmeke a sincere attenpt to pronbte the welfare of the
weaker sections thereof. They shall be so construed
388
as to effectuate the said policy but not to give “weightage
to progressive sections of our society wunder the false
colour of <caste to which they happen to belong. The
important factor to be noticed in Art. 15 (4) is that it
does not speak of castes, but only speaks of classes. | f
the makers of the Constitution intended to take castes also
as units of social and educational backwardness, they would
have said so as they have said in the case of the Schedul ed
Castes and the Schedul ed Tri bes. Though it may be suggested
that the wi der expression ’'classes"” is used incl. (4) of
Art. 15 as there are communities without castes, if the
intention was to equate classes wth castes, not hi ng
prevented the nmakers of the Constitution from using the
expression "backward cl asses or castes". The juxtaposition
of the expression "backward cl asses" and "Schedul ed Castes"
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in Art. 15 (4) also leads to a reasonable inference that the
expression "classes" is not synonynous with castes. It may
be that for ascertaining whether a particular citizen or a
group of citizens belong to a backward class or not, his or
their caste may have some rel evance, but it cannot be either
the sole or the dominant criterion for ascertaining the
class to which he or they bel ong.

This interpretation wll carry out the intention of the
Constitution expressed in the aforesaid Articles. 1t helps
the really backward classes instead of pronoting t he
interests of individuals or groups who, though they belong
to a particular caste a majority whereof is socially and
educationally backward, really belong to a class which is
soci ally and educationally advanced. To illustrate, take a
caste in a State whichis nunerically the largest therein

It may be that though a najority of the people in that caste
are socially and educationally backward, an effective
m nority may be socially and educationally far nore advanced
than another smal |l sub-caste the total nunber of which is

far less than the said mnority. If we interpret the
expr essi on “classes" as "castes", the object of t he
Constitution wll be frustrated and the people who do not
deserve any adventitious aid may get it to the exclusion of
those who really deserve. This anomaly will not arise if,

wi thout equating caste with class, caste is taken as only
one of the considerations to ascertain whether a person
bel ongs to a backward

389
class or not. | On the other hand, if the entire sub-caste,
by and large, is backward, it may be included in the

Schedul ed Castes by fol llowi ng the appropriate procedure |laid
down by the Constitution.

W do not intend to lay down any inflexible rule for the
Governnment to follow The laying down of criteria for
ascertai nnment of social and educational backwardness of a
class is a compl ex probl em dependi ng upon many circunst ances
which may vary from State to State and even from place to
place in a State. But what we intend to enphasize is that
under no circunstances a "class" can be equated to a
"caste", though the caste of an individual or a group of
individual nmay be considered along with other relevant
factors in putting himin a particular class. W would al so
like to make it clear that if in a given situation caste is
excluded in ascertaining a class within the neaning of Art.
15(4) of the Constitution, it does not vitiate the
classification if it satisfied other tests.

In the result, the appeals fail and are disnissed. There
will be no order as to costs.

MUDHOLKAR | . -The appellants in these appeal s had  chall enged
before the H gh Court of Mysore the validity of the nbde of
selection of candidates for adnmission to the Medi ca
Colleges in that State by preferring petitions before the
H gh Court under Art. 226 of the Constitution. They pointed
out in their petitions that the selection comrittee, instead
of selecting persons for adm ssion on the basis of nerit,
chose to interviewthe candidates and made the ultimate
sel ection by adding nmarks upto 75 to the marks actually
secured by the candidate at the Pre-University Course
exam nation (herein referred to as P.U.C. Exami nation) on
the basis of the interview Their contentions are that in
the absence of any Governnent order there was no basis upon
which marks at the interview could be added to the marks
secured in the P.U C. examination, that the so-called order
on which reliance was placed on behalf of the State is not a
Government order at all as the docunent produced does not
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conply with the requirenents of Art. 166 of the
Constitution, that no criteria were laid down for allotting
marks TO the candidates at the interview, that this was a
violation of Art. 14 of the Constitution, that the CGovern-
390
ment was constitutionally i nconpet ent to prescri be
qualifications for adnm ssion to Colleges under the
University different fromthose prescribed by the University
and that under the Mysore University Act the University
alone had the power to prescribe rules for admssion to
Col l eges affiliated to the University. The H gh Court held
against the appellants on all these points. But upon the
view that the Selection Conmittee had "m sused" the powers
conferred upon it and had wongly interpreted the Governnent
Order, quashed the results of the interview and directed
that after interviewi ng the petitioners before it afresh
their cases should be considered for admission by the
Sel ection Conmittee in accordance with the Governnent Order
In the course of its order the Hgh Court has found fault
with the Governnent for not taking the castes of the
candi dates into consideration while exercising its powers
under Art. 15(4) and nmaking provision for the advancenment of
backward cl asses and made certain remarks to which objection
has been taken on behal f -of the appellants.
My learned brother Subba Rao J. whose judgnment | have had
the opportunity of seing has upheld the judgment of the High
Court but has not agreed with the observations made by it
suggesting that the caste of candidates should also have
been taken into consideration while deternining the socia
and educational backwardness of a class. | regret ny in-
ability to agree with many of the concl usions reached by ny
| earned brother and | am of opinion that the appeals ought
to be all owed.
Even assuming for the tine being that the Governnent of
Mysore had the power both under the Constitution and under a
law enacted by the Legislature to prescribe qualifications
for admission to any Colleges (in the State, including
col l eges inparting technical or professional education, the
first question is whether there was in fact a Governnent
Order justifying the course adopted by the Selection Com
mttee. It may be nentioned that the docunent ~which was
filed in the H gh Court as being the Government Order ~ was
nerely a conmmuni cati on addressed on behal f of the Governnent
by one of its Secretaries to the selection Comittee —and
signed by an Under Secretary. But this docunment only

391
refers to the interview prescribed for naking selections of
candi dates for adm ssion: to Engineering Colleges. At the
hearing in this Court the Attorney-CGeneral who appeared for
the State of Mysore stated that there was a CGovernnent.
Order also as regards admission to Medical Colleges that it
was actually brought to the notice of the High Court and
that he may be pernmitted to produce that order. Leave was
granted by us to himto do so. On Decenber 20, 1963,  that
is, after judgnent had been reserved M. Achar, Assistant
Covernment Advocate, placed on record, what according to the
State, is the Government Order. This docunment, however, was
not a part of the record of the wit petitions and the only
manner in which the so-called Government Order relating to
adm ssion to Medical Colleges was brought to the notice of
the High Court was by specifying in Dr. Dharmaraj’s
affidavit, the nunber of the letter addressed by a Secretary
to the Government to the Selection Committee dealing with
adnmissions to the Medical Colleges. It is desirable to
reproduce in extenso the docunment which has been filed now
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inthis Court. It runs thus:
" GOVERNVENT OF MYSORE
CONFI DENTI AL:
No. PLM 351 MMC 63
Mysore Governnent Secretariat,
Vi dhana Soudha,
Bangal ore, dated 12th July, 1963

SE 1885
From
The Secretary to Government of Mysore
PH. Labour & Munl. Adm. Departnent,
Bangal ore.
TO
The Chai r man,
Selection” Committee & Dean, Medical Coll ege,
Mysor e.
Sir,
SUBJECT.- - Award of ‘marks for the interview of
t hE
392

candi dates seeki ng adm ssion to Medical Col-
leges in the State.

| amdirected to state that CGovernnent have decided that 25

per cent of the nmaxi mum marks for the examination in the

opti onal subjects taken into account for naking the
sel ection of candidates for admission to Medical Coll eges,
shal | be fixed as interview marks.

I am further to state that the Selection Conmittee is

aut hori sed to allot marks for the interview of t he

candi dates as fixed above, having regard to the follow ng
factors:

General Know edge.

Aptitude and personality.

Pr evi ous acadeni c car eer i ncl udi ng

peci al distinctions, etc.

N.C.C, ACC, etc.

Extra curricular activities including
sports, social service, debating, drammatics,
etc.

I am also to state that Governnent have decided that

students with exceptional merit in ganes and sports--State

and inter-State standard-may be sel ected upto a maxi num of
two per cent of the total nunber of seats.
Yours faithfully,
Sd./- L. G DESA
Under Secretary to Government,
PH. Labour & Munl. Adm. Dept.

SAERR-UN QRN

Attested

Sd./- H L. LINGARAJ URS, Dy. Secretary to Government, PH.
Lb. & ML. Admm.
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This is nothing nore than a comuni cati on ermanating from a
secretary to the Government of Mysore to the Chairnman, and
addressed to the Selection Commttee and Dean, Medical
Col | ege, Mysore. It is thus not an order of the kind
contenpl ated by Art. 166 of the Constitution. That Article
| ays down that all executive actions of the Governnent of a
State shall be expressed to be taken in the nane of the
CGovernor and that the orders made and executed in the name
of the Governor shall be authenticated in such manner as may
be specified in the rules nade by the Governor. It further
provi des that where an order is authenticated in the nanner
prescribed in the rules made by the Governor, its wvalidity
shall not be called in question on the ground that it is not
an order made by the Governor. The essence of Art. 166,
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however, is that executive action of the Governnent of a
State shall be expressed to be taken in the nane of the

CGovernor. The docurent placed before us does not show that
the action, to wit, prescribing an interview, allotting
marks for it and laying down the criteria to be observed by
the Selection Conmittee in allotting nmarks even purports to
emanate fromthe Governor. All that the Secretary on whose
behal f sone Under Secretary has signed, says is that he is
"directed to state" that the Governnent has taken a certain
deci si on. Thi s document thus is not that decision. What
that decisionis, howit is wrded, when it was taken and
whether it is expressed in the nane of the Governor, we do
not know. The cases in which it has been held by this Court
that the provisions of Art. 166(2) are directory and not
mandatory are of no help because here what we are concerned
with is about the actual existence of an order made by the
CGover nor . No doubt, where there is nerely non-conpliance
with the provisions of Art. 166(1) or of the rules framed by
the Governor in the matter of authentication of an order
evi dence _al'iunde could be led to establish that in fact an
order was made by the CGovernor. ~This clearly, does not mean
that the existence of  a Covernment order need not be
est abl i shed. On the contrary these decisions accept the
position that the making of a Government Order is sine qua
non for justifying any action which is purported to be taken
by an officer of the Government on its behal f. Here the
Secretary has said a certain procedure. was to be followed
by the Selection Cormittee. He has hinself
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no power to order that to be done de hors an order of the
Government. It is for this reason that he has nmade a refer-
ence to such an order. But that order is not before us. It

was said by the | earned Attorney-Ceneral that the existence
of the order was not denied by the appellants. But that is
not correct. Right fromthe beginning they have been saying
that there was no "Government Order™ in so far as admission
to the Medical Colleges was concerned. Wat was relied on
behalf of the State was the letter addressed to the
Sel ection Conmittee concerned wth the applications of
persons for admi ssion to Engineering Coll eges: But since
both the appellants were applicants for admissionto a Medi-
cal College it was not necessary for themto say further
that what was relied on was not a Government Order--even in

regard to Engineering Colleges. In reply to the appellants’
avernent reliance was placed upon an affidavit by Dr.
Dharanraj in which reference is nmade to the very com
muni cation which | have reproduced earlier ~as ~being the
"CGovenor’'s Order”. If that is what is claimed to be the
Govenor’'s Order, then the State nust fail on. the  short

ground that it is not expressed to be made in the nane of
the Governor and is thus prinme facie not the “Governors
O der. In Bachittar Singh v. The State of Punjab(1) one of
the questions which arose for consideration was whet her what
a Mnister wote onthe file of a case and initialled
ampunted to an Order of the Governor within the nmeaning  of
Art. 166. This Court negatived the contention on the ground
that since what he had said there was not expressed in the
nane of the Governor, it cannot be regarded as the CGovenor’s
Oder.” It is true that in that case there was no
conmuni cation of the Mnister’s so-called order to the party
in whose favour it was made but nmention was made of this
fact in the judgnent only to enphasise that what was said in
the note of the Mnister had not attained any finality. The
vi ew taken in Bachittar Singh's(1l) case does not run counter
to any decisions of this court; but on the other hand is
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supported by that taken in the State of Punjab v. Sodh
Sukhdev Singh(2). The appellant’s s first contention nust
succeed and it must be held that the addition of
(1)[1962] Supp. 3 S.C.R 713.
(2)[1962] 2 S. C R 371
395
marks for interview by the Selection Commttee was w thout
any validity or legal authority.
Learned Attorney-Ceneral seened to suggest that the decision
of this Court in Bachittar Singh's case is contrary to at
| east three other decisions of this Court. The first of
them is Dattatraya Moreshwar Pangarkar v. The State of
Bonbay and Ors.(1). In that case the petitioner who had been
detai ned under the Preventive Detention Act, 1950 had
chall enged the legality of the detention on two grounds.
One of those grounds was that the order of confirmation of
detention under s. 11(1) was not expressed to be nade in the
name of ‘the Governor as required by Art. 166(1) of the
Constitution. ~Dealing with the argument Das J. (as he then
was) with whom Patanjali Sastri C.J. agreed has observed as
follows at p. 623:
"Section 11(1) plainly requires an executive
decision as to whether the detention order
should or -~ should not be confirned. The
continuation of the detention as a physica
fact automatically foll ows as a consequence of
the decision to confirmthe detention order
and for reasons stated above, does not require
any further executive decision to continue the
det enti on. It follows, therefore, that the
Preventive Detention Act contenplates and
require the taking of an executive decision
either for confirmng the detention order
under s. 11(1) or for revoking or nodifying
the detention order under section 13. But the
Act is silent as to the in which the executive
deci sion, whether it is described as an |order

or an executive action is to be taken. No
particular formis prescribed by the Act at
all and the requirenents of the Act wll be
fully satisfied if it can be shown that the
executive decision has in fact been taken. it

is at this stage that |earned counsel for the
petitioner passes on to Article 166 of the

Constitution and contends that all~ executive
action of the Government of a State nust be
expressed

(1)[1952] S.C.R 612.
396
and authenticated in the manner, therein/  pro-
vi ded. The | earned Attorney-General points
out that there is a distinction between the
taking of an executive decision and ' giving
formal expression to the decision so taken
Usual |y executive decision is taken on the
office files by way of notings or endorsenents
nmade by the appropriate Mnister or officer
If every executive decision has to be given a

f or mal expression the whole gover nment a
machi nery, he contends, will be brought to a
standstill. | agree that every executive

decision need not be fornmally expressed and
this is particularly so when one superior
officer directs his subordinate to act or
forbear fromacting in a particular way, but
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when the executive decision affects an
outsider or is required to be officially
notified or to be communicated it should
normal Iy be expressed in the formnentioned in
Article 166(1) i.e, in the nane of t he
Gover nor. "
Thus according to the | earned Judge where an order affects
an outsider it nust nornally be made in the nane of the
Covernor. Here, what is said to be an order is intended to
affect outsiders in that the selection comittee was
required to hold interviews and allot marks to t he
candi dates under different heads. Further it affects the
candi dat es seeking admssion to the Medical Col | ege.
Moreover this 'order’ has not remained nerely on the files
of the Government for enabling its officers to take certain
action but was specifically intended to govern the actions
of the Selection Conmittee. That is an additional reason
why it~ was necessary to express it in the name of the
Gover nor. After _saying what |1 have already quoted, the
| ear ned Judge proceeded to observe in his judgment:
“Learned Attorney-Ceneral then falls back upon
t he plea  that an omission to nmake and
aut henticate an executive decision in the form
mentioned in Article 166 does not make the

decisioniitself illegal, for the provisions of
that Article, like their counterpart in the
CGovernment of India

397

Act, are merely directory and not mandatory as
held in J. K_~Gas Plant Mnufacturing Co.
(Ranpur) Ltd., and O's. v. The Ki ngEnperor(1).
In ny opinion, this contention of the |earned
Attorney- General rmust prevail. It is well-
settled that generall'y speaking the provisions
of a statute creating public duties are
directory and those conferring private rights
are inperative. Wen the provisions of a
statute relate to the performance of ‘a public
duty and the case is such that to hold nul
and void acts done in neglect of this duty
woul d work serious general inconvenience or
injustice to persons who have no control over
those entrusted with the duty and at the sane
time would not pronote the main object of the
| egislature, it has been the practice of the
Courts to hold such provisions to be directory
only, the neglect of themnnot affecting the,
validity of the acts done.”
Thus, even upon the view taken by himthat the  provisions
are nerely directory the | earned Judge has clearly taken the
view that it has to be shown that the decision upon which
reliance is placed on behalf of the Government was in fact
taken. In the case before himhe found as a fact that . such
a decision had been taken. There is no material in this
case on the basis of which it could be said that in the
present case any decision had at all been taken by the
Government in so far as interviews for admission to Medica
Col | eges were concer ned.
According to Mikherjea J. (as he then was) wth whom
Chandrasekhara Aiyar J., agreed, while cl. (1) relates to
the node of expression of an executive order, cl. (2) Ilays
down the manner in which such order is to be authenticated
and that when both the requirenents are conplied with the
order would be immune fromchallenge in a court of law on
the ground that it had not been nade or executed by the
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Governor. Also, according to him the provisions of
(1) [1947] F. C R 141,,154-9.
398
cl. (1) are directory and not inperative in their character.
In the course of the judgnment the | earned Judge observed:
P | agree with the | ear ned
Attorney-General that non-conpliance with the
provi sions of either of the clauses would | ead
to this result that the order in question
would lose the protection which it would
otherwise enjoy, had the proper node for
expression _and authentication been adopted.
It. could be challenged in any court of I|aw
even on the ground that it was not made by the
Governor ~of the State and in case of such
chal l enge the onus would be upon the State
authorities to show affirmatively that the
order was in fact made by the Governor in
accordance with the rules framed under Article
166 of the Constitution" (p. 632).
Mahaj an J., (as he then was) expressed no opinion upon this
point, which was the second point raised in the case, as
according to him the detention was invalid because the
Government had at the tinme of confirmng the order onitted
to specify the period during which the detention should con-
tinue.
It wll thus be clear that all the teaned Judges who have
dealt with, the provisions of Art. 166 of the Constitution
have definitely held that where the existence of a
Government Order is.itself challenged by a person who is
affected by it the burden is wupon the Governnent to
establish that an order was in fact nmade by the Governor in
the nmanner provided for in the rul es of business franed by
the Governor under cl. (3) of Art. 166. Even ny | |earned
brother does not say that in a case like the present the
exi stence of the Governor’'s order-is not required to be
established by the State. But according to him here the
petitioners have not in fact denied the existence of the
Governor’'s Order. In para 20 of ~the wit petition of
Chitral ekha she has definitely averred: "Even the CGovernnent
O der enabling them to award 75 nmarks is -not nmade
avail abl e"; and again in para 22 she stated: "As the order
enmpowering themto award 75 narks as interview marks has so
far remained secret in that is has not been made avail abl e,
this

399
Hon’ bl e Court may be pleased to send for the sanme, as the
order falls to be quashed.” In reply to these averments a
counter-affidavit was filed by Dr. J. J. Dharnaraj, Dean
Medi cal Col | ege and Chairman of the Selection Committee for
admi ssion to Medical Colleges. |In para 4 thereof - he has

stated as foll ows:
"The CGovernment by its letter No. PLM 531 MMC
63 dated the 12th July, 1963 directed that the
Sel ection Committee shall interview the candi-
dates and allot marks the maxi mum of which
shal | be 25 per cent of the maxi mum marks for
optional subjects and laid down the criteria
for allotting marks in the interview"
It is abundantly clear fromthis that reliance was placed
not upon any order of the Governor but upon a direction con-
tained in a certain comuni cati on addressed to the Sel ection
Conmi ttee. M. Varma, Deputy Secretary to the Governnent
also filed a counter-affidavit in para 36 of which he has
stated as foll ows:
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"The Governnment gave a direction by its letter
No. SD 25 THL 63, dated 6th July, 1963 to the
Director of Technical Education (copy of which
is marked as, Annexure IV) that in addition to
the examnation marks in the Optional sub-
jects, there should be an interview of
candi dates in which the maxi mum marks allotted
woul d be 25 per cent of the maximum for the
optional subjects. A simlar letter was sent
by the Government to the Selection Conmittee
for admission to Medical Colleges.”
Thus, here again, there is no positive avernent that the
Governor had nade an order providing for interview of
candi dates who, had applied for adm ssion to Medical Col-
| eges. The only other place where the appellants’ allega-
tions are dealt with is para 44 of M. Varna’s a affidavit:
"The Al | egati ons nmade in some of the petitions
that only the first CGovernnent Order enbodied
the decision of the Government and the second
CGovernment Order did not enbody the decision
400
of the Government but only the decision of the
M ni ster for Education, is untenable. Wen an
order “is issued in the name of the Governor,
submi't it is not permssible to enquire
whet her’ any advice, and if so, what advice,
was tendered by any Mnister to the Governor."
Here, what the Deputy Secretary has done is nerely to state
the legal position without affirmng definitely that an
order had in fact been nade in'the nanme of the CGovernor. It
may be nmentioned that the two orders dealing with the
classification of backward classes and reserving 'seats in
technical institutions were in fact issued in the ' name of
the Governor on July 26, 1963 and copies of those orders
have been placed on record. They are in the appropriate
form If a simlar order had actually been nade by the
Governor there is no reason why it should not have been
filed. Even in this Court the Assistant Government Advocate
has filed on behalf of the State only a copy of the /letter
sent by a Secretary to the CGovernnent and has not only not
produced a copy of the Governor’s Order but has - not even
alleged that such order exists. Nor again, during the
argunents did the |earned At t or ney- Gener al nake a
categorical statenent that the Governor had nmade an order in
regard to the interviews. That may be because he has not
been instructed to say that such order in fact exists. We
have given no opportunity to the appellants. to file any
further affidavit after the production before 'us of. the
Secretary’s letter. In this state of the material on record
can it then be said that the burden which was upon the State
to establish the existence of an order of the Governor has
been di scharged? | do not think that we can ignore the
om ssion of the State to aver categorically that there'is in
exi stence an order of the Governor or to nake any attenpt to
produce it or to seek an opportunity to establish its
exi stence by other evidence. |If there is an order of the
Governor dealing wth the matter nothing would have been
easi er than saying so and either to produce the original or
its copy or to establish its existence by other evidence.
The whole tenor of the affidavits filed on behalf of the
State as well as of the argunent advanced before us | eaves
no doubt in nmy mnd that an that there is on the subject is
the aforesaid letter of the
401
Secretary to the Selection Conmittee and nothing nore. In
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no case has this Court held that such a docunent can be
treated as the CGovernor’s order or even evidence of the ex-
i stence of the Govrnor’s order

The two other cases of this Court on which reliance was
pl aced are: The State of Bonbay v. Purshottam Jog Nai k(1)
and Ghaio Mil and Sons v. The State of Delhi (2) which
purport to follow Pangarkar’s case(3) also wunderline the
necessity of proof of the existence of the Governor’s O der
when what is relied upon is defective in form It is these
reasons which inpel, me to differ fromny |earned brother on
the second point dealt with by himin his judgment.

VWhat | have said above is sufficient for the purpose of
di sposing of both the appeals. But in view of the inport-
ance of one of the other points on which ny |earned brother
has expressed his opinion, | wuld say a few words.

That point concerns the power of the Government of a State
to prescribe by -an executive order the standards for
sel ection of candidates for - adm ssion to techni ca
institutions affiliated to ~a university. In Guj rat
Uni versity ~v. ShriKrishna(4) the question which was raised
in this Court-was whether the Gujrat University could |ay
down and inpose Gujrati -and/or H ndi in Devnhagari script as

excl usi ve nmedi a of* instruction and exam nation in
institutions other than those nmaintained by the University
and institutions affiliated to the Uni versity and

Constituent colleges.” One of the inportant argunents raised
in that case was that under Entry 166 of List 1 of the
Sevent h Schedul e t he power of co-ordination and
determ nation of standards in- institutions for hi gher
education or research in scientific and techni ca
institutions. was conferred upon Parlianent and that these
matters nmust be regarded as having been excluded from entry
11 of List 11 of that schedul e, which runs thus:
"Education, including universities, subject to the Pro-
visions of Entries 63, 64, 65 and 66 of List 1 and Entry 25
of List III."
(1) [1952] S. C R 674. (2) [1959] S.C. R 1424.
(3) [1952] s. C R 612.
(4) [1963] Supp. 1 S.C. R 112.
134-159-S.C. - 26
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In the course of his judgnment, Shah Y., speaking for the
majority (my learned brother Subba Rao J., dissenting)
observed
"I't is mnifest that the ~extensive power
vested in the Provincial Legislatures to
legislate wth respect to higher ~“scientific
and technical education and vocational and

t echni cal training of [|abour, under the
Gover nirent of India Act is under t he
Constitution controlled by the fivelitens in
List 1 and List Ill mentioned in item |l of
List H Itens 63 to 66 of List | are ' carved

out of the subject of education and in respect
of these itenms the power to legislate is
vested exclusively in the Parlianent Power of
the State to legislate in respect of education
including Universities nust to the extent to
which it is entrusted to the Union Parlianent,
VWhet her such power is exercised or not, be
deened to be restricted. If a subject of
legislation is covered by itens 63 to 66 even
if it otherwise falls within the larger field
of ’'education including universities power to
| egislate on that subject nmust lie wth the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 24 of 29

Parliament. The plea raised by counsel for
the University and for the State of CQujarat
that legislation prescribing the nmedium or
media in which instruction should be inparted
in institutions of higher education and in
other institutions always falls within itemll
of List Il has no force ItemlIl of List 1l
and item 66 of List | rmust be harnoniously
construed. The two entries undoubt edl y
overlap: but to the extent of overlapping, the
power conferred by item66 of List | mnust
prevail over the power of the State under item
11 of List 11. It is mnifest that the
excluded heads deal primarily with education

in institutions of national or speci a
i mportance and institutions of hi gher
education i ncl udi ng research, sci ences,
t echnol ogy and vocati onal training of
labour............. Power to legislate in
respect of

403

medi um of instruction is, however not a
distinct |legislative head; it resides with the
State  legislatures in which the power to
| egi sl ate on education is vested, unless it is
taken /away by necessary  intendnent to the
contrary. Under itens 63 to 65 the power to
| egislate in respect of nedi um of instruction
having ‘regard tothe width of  those itens,
must be deemed to vest in the Union. Power to
| egi sl atein respect of medium of “instruction
in so far it has a direct bearing and i npact
upon the legislative head of co-ordination and
determ nati on of standardsin institutions of
hi gher education or research and scientific
and technical ‘institutions, nust also be
deened by item63 of List | to be vested in
the Union." (p. 715). (italics mne)
What | have quoted above and particularly the words ~occur-
ring in the wearlier part of the quotation -and those in
italics would make it clear that this Court has enphatically
laid down that where the question of co-ordination  and
determ nation of standards in certain institutions Ilike a
nedi cal college is concerned the power is vested in the
Parliament and even though Parlianment may not have exercised
that power the State Legislature cannot step in and - provide
for the determ nation and co-ordination of standards. It
seens to ne that by requiring the Selection Conmttee to add
to the marks secured by the candidates at the P.UC
Exam nati on the marks awarded by the Sel ection Conmittee for
the interviews and prepare a fresh order of nmerit- on the
basis of the total narks so arrived at the State would be
quite clearly interfering with the standards for adm ssion
laid down by the University. It seenms to ne that the
standard of any educational institution would certainly  be
affected by adnmitting to it candidates of |ower academc
nerit in preference to those with higher acadenic nmerit by
usi ng the devious nethod of adding to the qualifications of
|l ess nmeritorious candidates marks at the discretion of the
selectors on the basis of interviews. This is not a
universal practice in institutions of higher or technica
education in the country and by adopting it the State of
Mysore has provided
404
a standard of its own for admi ssion of students to such ins-
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titutions. It is wevidently with a view to prevent the
happeni ng of such things that our Constitution has excluded
matters pertaining to standards in institutions of higher
education and sonme other institutions fromthe purview of
the State legislatures. The second portion in italics by ne
in the above quotation nakes it clear that according to the
majority of this Court the power to legislate in respect of
matters such as the mediumof instruction which have a
direct bearing and inpact upon the |legislative head of
coordi nation and determination of standards in t he
institutions referred toin item66 of List | is vested in
the Union. Therefore, in each case it will be for the Court
to consider whether what is being sought to be done by a
State legislature will have a direct inpact upon entry 66 of
List 1. In ny judgnent where any law of the State
| egi sl ature seeks to vary academ c standards for adm ssion
to institutions of the'kind referred toin Entry 66 its
action has a direct bearing upon that entry and the power in
this regard i s excluded fromthe purview of entry 11 of List
11.
| may quote a part of paragraph 24 of the nmajority judgnent
whi ch ny | earned brother has quoted. It reads thus:
"The State has the power to prescribe the
syl | abi and courses of st udy in the
institutions named in entry 66 (but not
falling within entries 63 to 65) and as an
i ncident thereof it hasthe power to indicate
the 'nedium in which instruction should be
i mpar ted. But the Union Parliament has an
over-riding |egislative power to ensure that
the syllabi and courses of ~study - prescribed
and the nedium selected do not i mpair
standards of education or render the co-ordi-
nation of such standards-either on an All-
India or other basis inpossible or even
difficult."
Can it be said that this and other passages in this /judgnent
show that according to the majority the law nmade by the
State Legislature by virtue of entry 1 1 of List 11 would be
bad only if it makes it inpossible or difficult for
Parliament to exercise its legislative power under entry 66
of List I7?
Does the judgnent nean that it has to be ascertained in each
case whether the inpact of the State |aw providing for such
standards is so great on entry 66 of List | as to abridge
appreciably the central field or, does it not  follow from
the judgment that if a State Legislature has mnade a |aw
prescribing a different, even higher, percentage of marks or
prescribing marks for extra-curricular activities, it~ would
be directly encroaching on the field covered by entry 66 of
List | ? The mgjority judgnent after saying what <“has been
guot ed above proceeds thus:
"Though the powers of the Union and the 'State
are in the exclusive lists, a degree of
overlapping is inevitable. It is not possible
to lay down any general test which would
afford a solution for every question which
m ght arise on this head. On the one hand, it
is certainly within the province of the, State
Legislature to prescribe syllabi and courses
of study and of course to indicate the nedium
or media of instruction. On the other hand,
it is also within the power of the Union to
legislate in respect of media of instruction
SO as to ensure co-ordi nation and
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determ nation of standards, that is, to ensure
mai nt enance or inprovenent of standards. The
fact that the Union has not |egislated, or
refrained fromlegislating to the full extent
of its power does not invest the State wth
the power to legislate in respect of a matter
assigned by the Constitution to the Union. It
does not, however, follow that even within the
permtted relative fields there m ght not be
| egi sl ative provisions in enactnents nmade each
in pursuance of separate excl usi ve and
distinct powers which my conflict. Then
would arise the question of repugnancy and
par amount cy’ which nmay have to be resolved on
the application of the 'doctrine of pith and

subst ance of t he i mpunged
enactment. . ......... the validity of State
| egi sl ation would  depend upon whether it
prejudicially affects co-ordi nation and
determ nation -of standards, but not upon the
exi stence
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of some-definite Union legislation directed to

achi eve that purpose.” (p. 716).
These observations do not seemto justify the conclusion
that it is only where the State | aw nakes it inpossible or
difficult for Parliament to exerciseits |egislative power
under entry 66 that the State | aw woul d be bad. Accor di ng
to the decision of the majority the validity of a State
| egislation would depend upon whether it prejudicially
affects the coordi nati on and determnination of standards and
that if it does so, that is enough to invalidate that
legislation. Interference with academ c standards woul d of
necessity affect coordination and determination of standards
amongst institutions of simlar type all over the country
and, therefore, wupon the wview taken in the Guj ar at
University case(l) State |egislation enmbodying previ'si ons of
the kind referred to in the letter of the Secretary to the
Government to the Selection Commttee woul d be bad.
As | understand the decision what it neans when it says that
regard nmust be had to the pith and substance of a State |aw
to see whether it is in conflict with the powers of Parlia-
ment is that conflict nust be the direct result of the State
law and not one which is nerely incidental. 1t ~does not
nean that for ascertaining whether there is a conflict one
has to gauge the force of the inpact of a State law on
Parliament’s power. Thus where alaw is in pith and
substance ,one which will directly affect Parlianment’s power
to coordinate and deternmine standards in the ‘institutions
conprised in entry 66 of List | it will be directly in
conflict with it and the extent or force of such®-conflict
will rmake no difference. Now just as prescribing a medium
of instruction for being adhered to in those institutions
would, if it has the effect of affecting the standards,
whi ch must nmean, the academc st andard of their
institutions, produce a direct inpact on Parliament’s power
under the aforesaid entry, so would prescribing interviews
for admissions to these institutions, since adnissions would
thereby be nmade to depend on standards other than purely
academ c. | fail to see how else can the inpact of the
State law on Parlianent’s power can be characterised. The
fact that raising of the interview nmarks from25 in the.
past to 75 now (which we are told
(1) [1963] SUPP. 1. S.C R 112.
407
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represents 25%of the total marks for the P.U C. Exam na-
tion) has raised a furore, only highlights the directness of
the inpact which was there even when the interview marks
were 25% To hol d otherwi se woul d nmean that where interview
marks are low in conparison with the total marks for the
P.U C. Examination the inpact would be nerely oblique or
indirect but by sone process it will become direct, if the
marks are raised to a higher percentage, say 50 per cent or
even 100 per cent of the P.U C. Exam nation marks. Surely
the directness of the inpact would not depend upon its
intensity.

Again, the addition of interview marks to the marks secured
at the P.U C. exam nation by a candidate for admi ssion to an
institution of the kind conprised in entry 66 of List |
cannot but be said to affect the standard in such
institution. An illustration would make it clear. Suppose
the maximumP.U C- -nmarks are 300 and interview narks are
600. Coul d there be a doubt that the academ c standard of
the institution would renmain unaffected and that the inpact
on entry 66 is direct ? Now, instead of 600, if the,
interview marks are only 30, would not the standard still be
af fected? May be that the effect on acadenmic nerit would be
much | ess than when the maxi mum i ntervi ew nmarks wer e 600

but still there woul'd be sonme effect. |In ,either case t he
ef f ect is the direct consequence of the addi ti ona
requi renent of an interview and therefore the inpact of the
State law woul d be direct in both cases.” It is not as if a

consequence which'is direct can be regarded as oblique or
indirect just because it is less significant by reason of
the fact that the proportion of interview marks to the
P.UC nmarks is Ilow Therefore, whether the State |aw
affects the standards of such institutions materially or
only slightly has no relevance for the pur pose of
determ ning whether it operates in-an excluded field or not.
The only test is whether or not the effect it has on the
standards is direct. That is how | understand the mjority
decision of this Court.

Even wupon the viewthat for a State lawto be ‘bad, its
i mpact nust be "so heavy or devastating as to wipe out the
central field", |I think that it isin fact of that kind in
this
408

case. Already by reserving 48 per cent of the total nunber
of seats for scheduled castes and tribes and  backward
cl asses the seats available for meritorious candidates  have
been reduced to 52 per cent. By providing inaddition, for
dilution of -academc nerit by bringing in considerations of
the kind set out in the Secretary’'s letter, ' nmeritorious
candi dat es are likely to be placed in a further
di sadvant ageous position. According to that letter the
matters to be considered at the interview are:

(1) General know edge.

(2) Aptitude and personality.

(3) Pr evi ous academ c career, i ncludi ng

special distinctions, etc.

(4) N.CC, ACC etc.

(5) Extra curricular activities including

sports, social service, debating, dramatics,

etc.
VWiile the first and the third of these matters would be of
sone rel evance in deciding who should be allowed a chance to
be future doctors what relevance the other three matters
have it is difficult to appreciate. Further "aptitude and
personality" would be a matter entirely for the subjective
satisfaction of the selectors and is in itself quite vague.
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Then again the total marks under these heads are as high as
75 and there is no allocation of marks under the different
heads. Thus if the selectors choose to allocate say 30 or
40 marks for "personality" many neritorious candi dates may
go far down in the list prepared on the basis of the tota
of marks at the interview and the P.U C Exam nation. Since
the nunber of marks for the interviewis high and according
marks for interviews and allocating marks under different
heads is left entirely for the Selection Conmittee to
decide, the inpact of the alleged directive on the centra
field rmust necessarily be regarded as heavy. For, its
effect would be to lower further the already alarnmngly |ow
standards in our educational institutions.

Agai n, here what we have is not a State |aw but nerely what
is clained to be an -executive fiat. It is true that Art.
162 says that the executive power of the State is co-exten-
sive with the power of the legislature to |egislate and
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this Court has heldin Rai Sahib Ram Jawaya Kapur & Ors. .
The State of Punjab (1) that the power of the State is not
confined to natters over which legislation his already been
passed. But neither Art. 162 nor the decision of this Court
goes so far as tohold that the State’'s power can be
exercised in derogation of a law nade by a conpetent
| egi sl ature. On the other hand the Court appears to have
approved of the viewtaken by two |earned Judges of the
Al l ahabad High Court in Mtilal v. The Governnent of the
State of Utar Pradesh (2) that an act would be within the
executive power of the State if -it is not an act which has
been assigned by the Constitution to other ~authorities or
bodies and is not contrary to the provisions of any |aw and
does not encroach on the legal rights of any nenber of the
public. Here we have the Mysore University Act, s. 23 of
whi ch provides that the Academ c Council shall have power to
prescribe the conditions for adm ssion of students 'to the
Uni versity. Now since a conpetent legislature has conferred
this power on a particular body the State cannot /encroach
upon that power by its executive act. Thus this i's a case
where there is not nerely an absence of |egislative sanction
to the action of the State but. there is an inplied
l[imtation on its executive power in regard to this matter:
Moreover, while the Constitution permts the State w thout
the necessity of any |law enmpowering it to do so to nmke
reservations of seats for the benefit of backward classes
and schedul ed castes and tribes there is no provision either
in the Constitution or in any other |aw which enmpowers the
State CGovernnent to issue directions to selection committees
charged with the consideration of applications for adm ssion
to any colleges as to what should be the basis  of naking
adni ssi ons. It was said that nost of the nedical Colleges
are owned by the State and the State as the owner “of ' those
Col  eges was entitled to give directions to its officers as
to the node of selection of persons for admi ssion to ‘those
Col | eges. But it seens to me that the matter is not quite
as sinmple as that. Educational institutions which are
affiliated to the University must conformto the pattern
evol ved by the University and the proprie-

(1) [1955]2 S. C R 225 (2) A I. R 1951 All. 257 (F. B)
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tors or the governing bodies of those institutions can claim
no right to adopt a different pattern. The pattern set by
t he University would necessarily be affected if t he
st andards of admi ssion, teaching, etc., are varied by those
who run those institutions. It is not material to consider
whet her either the object or effect of the addition of an
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interview for selecting candidates for adnmission to the
institutions is to inprove upon the standards fixed by the
Academic¢ Council For, it is to that body to which the
| egislature has entrusted the whole matter. It was said
that no objection to the Governnent’s action was taken by
the University. VWhat is inportant is not whether no
objection was taken by the University but whether it
consented to the action of the Government. That it did not
consent would appear fromthe consent nmeno filed. in the
High Court on behalf of the University a copy of which has
been filed in this Court after our judgnment was reserved.
Therein the counsel for the University has stated;
"Under section 23(b) and section 43 of the
Mysore University Act read with section 2(a)
of the sanme Act, the Academic Council alone
can prescribe qualifications for adm ssion
"Me _University is not consulted about either
Exhibit D or increasing the interview marks
to 25 per cent as per letter dated 6.7.1963.
I nterview marks nust al so be treated as narks
given to a subject:”
There is thus no substance in the plea nmade on behalf of
the, State. This is-an additional reason why | think that
the provision for interviews is not valid.
My | earned brother 'hasdealt at |length with the question as
to the value of interviews in the matter of nmaki ng
admi ssions to educational institutions.” | do not think it
necessary to pronounce any opini on upon that . question in
this case and would reserve it for a future  occasion. I
woul d also |ikew se reserve ny opinion on the other points
upon whi ch he has expressed himself excepting one, that is,
as to the rel evance of the consideration of caste in_ deter-
mning the classes which are socially and educationally
backwar d. I would only say this that it would not. be in
accor dance
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either with c¢l. (1) of Art. 15/0or cL (2) of Art., 29 to
require the consideration of the castes of persons to be
borne in mnd for deternmining what are socially and
educational |y backward classes. It is-true that cl. (4) of
Art. 15 contains ,a non-obstante clause with the result that
power conferred by that clause can be exercised despite the
provisions of «cl. (1) of Art. 15 and cl. (2) of Art. 29
But that does not justify the inference that castes have any
rel evance in determ ning what are socially and educationally
backward ,comunities. As ny |learned brother has rightly
pointed out the Constitution has used in. cl: (4) the
expression "classes" and not "castes".
Upon the view which | have taken on the two points |/ have
di scussed the appeals nust be allowed and a direction be
issued to the Selection Conmittee to make the selection ,of
candidates solely on the basis of the result of  P.UC
examnation. | would allowthemw th costs here as well as
in the Hi gh Court.
ORDER BY COURT
In view of the judgnent of the najority, the appeals fai
and are dism ssed. There will be no order as to costs.




