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S.B. SINHA, J.

Leave granted.

State of Madhya Pradesh runs an establishnent in Del hi known as
Madhya Pradesh Bhawan. Respondent was appoi nted on tenporary basis
fromtime to time with breaks in-services. He worked for the period
13.12.1991 to 1.3.1994. After hi's services were term nated, an industria
di spute was raised. The said dispute was referred for its determ nation
before the Industrial Tribunal. The Industrial Tribunal by an Award dated
26.7.2002, while holding that in ternminating the services of the respondents
the appellant has failed to conply with the statutory requirements contained
in Section 25 F of the Industrial D sputes Act, awarded only retrenchment
conpensation alongwith notice pay together with interest @ 9% per annum
Validity of the said Anard was not questioned by the appellant.
Respondent, however, filed a Wit Petition thereagainst. By a Judgnent
and Order dated 24.2.2005 and 15.4.2005, a |learned Single Judge of the
Del hi Hi gh Court allowed the said Wit Petition directing re-instatenent of
the respondent with full back wages. An intra-court appeal preferred
t her eagai nst has been di sm ssed by a Division Bench of the said Court by
reason of the inpugned judgnent.

M. Vikas Singh, |earned Additional Solicitor General appearing on
behal f of the appellant would submit that Madhya Pradesh Bhawan being
nmerely a Circuit House of the CGovernnent of Madhya Pradesh, is not an
"I ndustry" within the neaning of Section 2(j) of the Industrial D sputes Act.
Learned counsel urged that in that view of the natter, it was not a fit case
where a direction of re-instatement with full back wages should have been
i ssued.

M. Suj oy Ghosh, |earned counsel appearing on behalf of the
respondent, on the other hand, would submit that although the question as to
whet her sovereign functions of the State would come wi thin the purview of
the definition of "Industry" is pending for consideration before the Seven
Judges’ Bench having been referred to by a Constitution Bench in State of
U P. v Jai Bir Singh [(2005) 5 SCC 1], but so long the existing law is not set
asi de, Madhya Pradesh Bhawan wherein even the private guests are al so
entertained would bring the establishment within the purview of "Industry".
In any event, the industrial court having arrived at a finding to that effect in
its Award dated 26.7.2002 which having not been questioned, the appellant
cannot be permitted to raise the sane before this Court. It was contended
that artificial breaks after 89 days of service being not bonafide, the
termination of the services of a workman woul d not conme within the
exceptions envi saged under Section 2(o00) (bb) of the Act. It was urged that
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I ndustrial Disputes Act does not nmake any distinction between a daily wager
and the permanent enpl oyee, in view of the definition of "worknan" as
contained in Section 2(s) thereof. The Hi gh Court, therefore, cannot be said
to have committed any illegality in directing the re-instatenent of the
respondent with full back wages as admittedly the provisions of Section 25 F
of the Industrial D sputes Act had not been conplied wth.

The question as to whether the activities of the Appellant satisfy the
tests laid down in the statutory definition of "Industry" as contained in
Section 2(j) of the Industrial Disputes Act or not, in our opinion need not be

gone into in this case. |Industrial Court opined that it was an Industry. The
legality of the Award of the Industrial Court was not questioned. So far as
the appellant is concerned, it, thus, attained finality. It, therefore, in our

opi ni on cannot now be permtted to turn round and contend that its Delh
establ i shnment does not conme within the purview of the definition of
"I ndustry"”.

The question, however, which arises for consideration is as to whether
in a situation of this nature, the learned Single Judge and consequently the
Di vi si on Bench of the Del hit H gh Court shoul d have directed re-instatenent
of the respondent with full back wages. Wereas at one point of tine, such a
relief used to be automatically granted, but keeping in view several other
factors and in particul ar the doctrine of public enploynent and invol venent
of the public noney, a change in the said trend is now found in the recent
decisions of this Court. This Court in-a |large number of decisions in the
matter of grant of relief of the kind distinguished between a daily wager who
does not hold a post ‘and a pernmanent enpl oyee. It may be that the definition
of "workman" as contained in Section 2(s) of the Act is wi de and takes
within its enbrage all categories of workmen specified therein, but the sane
woul d not nmean that even for the purpose of grant of relief in an industria
di spute referred for adjudication, application for constitutional schene of
equal ity adunbrated under Articles 14 and 16 of the Constitution of India,
in the light of a decision of a Constitution Bench of this Court in Secretary,
State of Karnataka and Ot hers v Unadevi (3) and Qthers [(2006) 4 SCC 1],
and other relevant factors pointed out by the Court in a catena of decisions
shal | not be taken into consideration

The nature of appointnent, whether there existed any sanctioned post
or whether the officer concerned had any authority to make appointnent are
rel evant factors.

See M P. Housi ng Board and Another v Manoj ~Shrivastava [(2006) 2
SCC 702], State of MP. and Others v Arjunlal Rajak [(2006) 2 SCC 711]
and M P. State Agro Industries Devel opnent Corpn. Ltd and Another v S. C
Pandey [(2006) 2 SCC 716]

Qur attention has been drawn to a recent decision of this Court in
Jasbir Singh v. Punjab & Sind Bank and Others reported /in [(2007) 1 SCC
566] by the | earned counsel appearing on behalf of ‘the respondent. W do
not see as to how the said decision is applicable to the fact of the present
case.

In Jasbir Singh (supra), the Order of term nation was passed on the

ground of m sconduct. The said question was al so the subject matter of a
suit, wherein the Cvil Court had held that the appellant therein was not
guilty of the misconduct. |In that context only, the question in regard to the

relief granted by the Court was considered in the light of the relief which
may be granted by the Industrial Court under Section 11A of the Industria
Di sputes Act stating;

"I't was, however, urged that no back wages
shoul d be directed to be paid. Reliance in this behalf
has been placed on U. P. State Brassware Corpn. Ltd.
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v. Uday Narai n Pandey. In that case, this Court was
dealing with a power of the Industrial Courts under
Section 11-A of the Industrial Disputes Act. Therein
as the establishment was cl osed, the question of

rei nstatement of the workman did not arise. Still then
25% back wages were directed to be paid as also the
conpensation payable in terms of Section 6-N of the

U. P. Industrial D sputes Act.

The judgnments of both the civil court and the
crimnal court established that the appellant was
treated very unfairly and unreasonably. For all intent
and purport, a crimnal case was foisted upon him A
confession, according to | earned Chief Judicia
Magi strate, was extracted from him by the bank
officers in a very cruel manner. It is, therefore, not a
case where back wages shoul d be deni ed. The
respondent, Bank has tried to proceed agai nst the
appellant 'in both in civil proceedings as well as in
crimnal ‘proceedings and at both the independent
forums, it failed.'

We may notice that recently in Miir MIls Unit of NIC (U P.) Ltd.

Swayam Prakash Srivastava and Anot her [(2007) 1 SCC 491], a Bench of
this Court opined

"Wth regard to the contention of the
respondents that in the present fact scenario
retrenchnment is bad under | aw-as conditions under
Section 6-N, which tal ks about a reasonable notice
to be served on an enpl oyee before his/her
retrenchnent, is not conplied with; we are of the
vi ew that even under Section 6-N the proviso states
that "no such notice shall be necessary if the
retrenchnent is under an agreenment which specifies
a date for the term nation of service". In the present
case on the perusal of the appointnent letter it is
clear that no such notice needs to be issued to
Respondent No. 1.

The respondents had referred to many cases
with regard to back wages to be paid to the
retrenched wor kman. The | earned counsel cited a
string of decisions of this Court in support of this
contention. W are however not addressing this plea
of the respondents as we have al ready observed that
Respondent 1 is not a workman under the Industria
Di sputes Act, 1947 and the U.P. ID Act, 1947 and
al so that the retrenchnent was not illegal and
therefore the question of back wages does not arise.”

We nmay al so notice that in Utranchal Forest Devel opnent
Corporation v MC. Joshi [2007 (3) SCALE 545], this Court held;

"Al t hough according to the | earned counse
appearing on behal f of the appellant the Labour Court and
the Hi gh Court committed an error in arriving at a finding
that in termnating the services of the respondent, the
provi sions of Section 6N of the UP Industrial Disputes Act
were contravened, we will proceed on the basis that the
said finding is correct. The question, however, would be
as to whether in a situation of this nature, relief of
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reinstatement in services should have been granted. It is
now wel | -settled by reason of a catena of decisions of this
Court that, the relief of reinstatenent with full back wages
woul d not be granted automatically only because it would

be lawful to do so. For the said purpose, several factors
are required to be taken into consideration, one of them
bei ng as to whether such an appoi ntnent had been made in
terns of the statutory rules. Delay in raising an industria
dispute is also a relevant fact.

In Haryana State El ectronics Devel oprent
Corporation v Mami [AIR 2006 SC 2427], this Court
di rected paynent of conpensati on. Simlar orders were
passed in North-Eastern Karnataka Rt. Corporation v.
Ashappa [ (2006) 5 SCC 137] and U.P. State Road
Transport Corporation v. Man Singh [(2006) 7 SCC 752]

In Man Singh (supra) it was held :-
"7. The respondent admttedly raised a
di spute i'n 1986, i.e. after a period of about 12
years, it may be true that in an appropriate
case, as has been done by the Labour Court,
delay in raising the dispute would have
resulted in rejection of his claimfor back
wages for the period during which the
wor kman remai ns absent as has been hel d by
this Court in Gurmail Singh vs. Principal,
Govt. Coll ege of Education. But the
di scretionary relief, \in our opinion, nust be
granted upon taking into consideration al
attendi ng circunstances.  The appellant is a
statutory corporation Keeping in view the
fact that the respondent was appointed on a
temporary basis, it was unlikely that he
remai ned unenpl oyed for such a long time.
In any event, it would be wholly unjust at this
distance of tinme. i.e. after a period of nore
than 30 years, to direct reinstatenent of the
respondent in service. Unfortunately, the
Labour Court or the Hi gh Court did not
consi der these aspects of the matter.

8. Keeping in viewthe particular facts and
circunstances of this case, we are of the
opi nion that instead and in place of the
direction for reinstatenent of the respondent
together with back wages from 1986, interest
of justice would be subserved if the appellant
is directed to pay a sumof Rs. 50,000 to him
Simlar orders, we may place on record, have
been passed by this Court in State of
Raj ast han v. Ghyan Chand, State of MP vs.
Arjunl al Rajak, Nagar Mahapalika (now
Muni ci pal Corporation) v. State of U P., and
Haryana State El ectronics Devel opnent
Corporation Ltd. v. Mami."

It was further held :

"The | egal position has since undergone a change in the
light of a Constitution Bench decision of this Court in
Secretary, State of Karnataka & Ors. vs. Uma Devi (3) &
Os. [(2006) 4 SCC 1] wherein this Court held that 'State’
within the neaning of Article 12 of the Constitution of
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India is under a constitutional obligation to conply with
the provisions contained in Articles 14 and 16 of the
Constitution of India."

In this case, the Industrial Court exercised its discretionary
jurisdiction under Section 11A of the Industrial Disputes Act. It nerely
directed the ampbunt of conpensation to which the respondent was entitled
to, had the provisions of Section 25 F been conplied with should be
sufficient to neet the ends of justice. We are not suggesting that the Hi gh
Court could not interfere with the said order, but the discretionary
jurisdiction exercised by the Industrial Court, in our opinion, should have
been taken into consideration for determ nation of the question as to what
relief should be granted in the peculiar facts and circunstances of this case.
Each case is required to be dealt with in the fact situati on obtaining therein

We, therefore, are of the opinion that keeping in view the peculiar
facts and circunstances of this case and particularly in view of the fact that
the Hi gh Court had directed re-instatement with full back wages, we are of
the opinion that interest of justice would be subserved if appellant herein be
directed to pay a sumof Rs. 75,000/- by way of conpensation to the
respondent . This appeal is allowed to the aforenentioned extent.

However, in the facts and circunstances of this case, there shall be no
order as to costs.




