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HEADNOTE

The appellant, an estate broker, was enpl oyed by the
respondent by a letter dated 5th May, 1943, to negotiate a
sale of certain property on the ,,terns nentioned in a
conmi ssion note which ran as follows: | ..... do hereby
authorise you to negotiate the sale of ny property 27,
Anratolla Street, free fromall encunbrances at a price not

less than Rs. 1,00,000. | shall nmake out a good title to
the property. |If you succeed in securing a buyer for. Rs.
1,00,000, | shall pay you Rs. 1,000 as your renuneration

If the price exceeds Rs. 1,05,000 and does not exceed Rs.
1,10,000, | shall pay you the whole of the excess over
Rs.1,05,000 in addition to your renuneration of Rs. 1,000 as
stated above. In case you can secure a buyer at a ‘price

exceeding Rs. 1,10,000, | shall pay you twenty-five percent.
of the excess amobunt over Rs. 1,10,000 in addition to Its.

6,000 as stated above. This authority will remain in force
for one nmonth fromdate." In pursuance of this contract
the appellant found two persons ready and willing to pur-

chase the property for Rs. 1,10,000 on the 2nd June and by
letters exchanged with them he purported to conclude the
contract for the sale of the propertY, and on the 3rd June
conmuni cated the sane to the respondent. The respondent,
however, cancelled the authority of the appellant on the 9th
June and on the sanme date entered into an agreenent with a
nom nee of the said persons for a sale of the property Rs.
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1, 05,000 and eventually executed a conveyance in their
favour for Rs. 1,05,000. The appellant instituted a suit
agai nst the respondent for Rs. 6, 000.

Hel d, per KANIA C. J., FAZL ALl, PATANJALI SASTRI and DAS
JJ.--(i) that a house or estate agent is in a different
position froma broker at the Stock Exchange owwng to the
peculiarities of the property with which he has to deal, and
an owner enploying an estate agent should not, in the ab-
sence of clear words to that effect, be taken to have autho-
rised himto conclude a contract of sale; but the Ilack of
such authority is not inconsistent with an understanding
that the agent is not to be entitled to his commssion
unl ess the owner and the purchaser introduced by the agent
31
carried the transactionto conpletion; (ii) that even if the
conmi ssion note in the present case were to be construed as
maki ng paymnent of conmission conditional on the conpletion
of the transaction, the appellant having "negotiated the
sal e "and "secured buyers" who nade a firmoffer to buy for
Rs. 1,110,000, acquired the right to the paynent of comm s-
sion on the basis of that price subject only to the condi-
tion that the buyers should conplete the transaction of
purchase and sale; and as this condition was fulfilled when
the buyers eventually purchased the property in question
the appellant’s right to conm ssion on that basis becane
absol ute, and could not be affected by the circunstance that
the respondent for sone reason of his own sold the property
at a |l ower price.

MAHAJAN J. - - Under the terms of the comm ssion note in the
present case the appellant had authority to enter into a
bi ndi ng contract on behalf of the defendant, and, as he had
entered into such a contract he was entitled to the  conm s-
sion of Rs. 6,000 according to the ternms of the conmm ssion
not e. Even concedi ng that he had no such authority, ' under
the ternms of the conm ssion note the agent was entitled to
his remuneration as soon as he introduced a buyer ready and
willing to purchase for the pricefixed by the owner, wheth-
er the owner conpleted the transaction or not.

Luxor (Eastbourne) Ltd. v. Cooper ( [1941] A C/ 108)
di stingui shed.

Chadburn v. More (67 L.T. 257), Rosenbaumv.  Bel son (
[1900] 2 Ch. 267), Durga Charan Mtra v. Rajendra Nararain
Sinha (36 C L.J. 467), Wagg v. Lovett ([1948] 2. Al ER
969) referred to.

JUDGVENT:

APPEAL fromthe H gh Court of Judicature at Cal ~cutta
Cvil Appeal No. XLIV of 1949.

This was an appeal by special |eave froma judgnrent and
decree of the High Court of Judicature at Calcutta (Hatties
C.J. and Mikherjea J.) dated 5th January 1948 which varied a
judgrment passed by a single Judge sitting on the Oigina
Side of the same High Court (Gentle J.) dated 11th June,
1945. The facts of the case and the argunents of the Counse
appear fully in the judgnent.

M C. Setalvad (A. K. Sen with hin, for the
appel | ant .
B. Sen, for the respondent.

1950. WMarch 14. The judgnent of Kania C. J, and Faz
Ali, Patanjali Sastri and Das JJ., was delivered by Patan-
jali Sastri J.: Mahajan J. delivered a separate judgnent.

32
PATANJALI SASTRI J.--This is an appeal by special |eave from
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a judgrment and decree of the Hi gh Court of Judicature at
Fort Wlliamin West Bengal dated 5th January, 1948, whi ch
varied a judgrment and decree passed by a single Judge on
11th June, 1945, on the Original Side of the sane Court.

The appellant who is carrying on business as an estate
broker in Calcutta was enployed by the respondent on the
terns nmentioned in a conmission letter dated the 5th My,
1943, to "negotiate the sale" of premises No. 27, Anratolla
Street, Calcutta, belonging to him In pursuance of this
contract the appellant found two persons who were ready and
willing to purchase the property for Rs. 1,10,000, and by
| etters exchanged with them on 2nd June, 1943, he purported
to conclude a contract for the sale of the property and
conmuni cated the same to the respondent by a letter of even
date. The respondent, however, entered into an agreenment on
9th June, 1943, with a noninee of the said persons for the
sal e of the property for Rs. 1,05,000 and eventually execut -
ed a conveyance in their favour on 8th Decenber, 1943.

Ther eupon - t he appel | ant brought the suit alleging that
the contract concluded by himwi th the purchasers for Rs.
1, 10,000 on the 2nd June, 1943, was binding on the respond-
ent and clainmed that he was entitled to the payment of Rs.
6,000 as renuneration in accordance with the terns of his
enpl oynment as he had done all that he was required to do on
behal f of the respondent. |In the alternative he clained the
same sum as dammges for breach of contract. In defence to
the suit the respondent pleaded, inter alia, that the appel-
lant had no authority to conclude a binding contract for
sale with any one, that the purchasers refused to conplete
the transaction alleging that they had been induced by the
fraudul ent m srepresentation of the appellant to agree to a
price of Rs. 1,10,000, that the subsequent sale was effected
i ndependently of the appellant, and that the appellant was
not therefore entitled to any remuneration or damages,

33

Gentle J. who tried the suit found that the terns of
the appellant’s enploynment did not authorise himto conclude
a contract of sale and that the letters of 2nd June, 1943,
did not effect a contract of sal e hinding on the respondent.
The |earned Judge, however, rejected the respondent’s case
that the purchasers refused to purchase on the ground of any
fraudul ent msrepresentation by the appellant and that the
negoti ations were |ater resuned afresh directly between the
respondent and the purchasers, and came to the concl usion
that the agreenment to sell of the 9th June, 1943, and the
subsequent conveyance of 8th Decenber, 1943, were due solely
to the efforts of the appellant in bringing the parties
together as potential buyers and seller. The learned Judge
refused to accept the suggestion that the sale was in / fact
effected for Rs. 1,10,000 as not being supported by any
evi dence but found that the reduction of the price by Rs.
5,000 fromRs. 1,10,000 for which the purchasers were | ready
and wlling to buy the property, was made only for the
purpose of depriving the appellant of his legitimte renu-
neration of Rs. 6,000. He accordingly held that the appel-
| ant, who had perforned his part of the contract by finding
two persons who were ready, able and willing to buy at Rs.
1,110,000 was entitled to the conm ssion clai ned.
The Division Bench (Harries C. J. and Mikherjea J.) which
heard the appeal of the respondent, agreed with the tria
Judge that the appellant’s authority did not extend to the
concluding of a binding contract for sale of the property,
but differed fromhis viewthat all that the appellant was
required to do was to introduce a purchaser who was ready
and willing to buy for Rs. 1,10,000 and that he was entitled
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to his commission whether or not the property was sold at
that price or at all. They held, follow ng certain observa-
tions of Lord Russell of Killowen and Lord Roner in the case
next rmentioned, that the appellant, having undertaken to
"negotiate the sale" and to "secure a buyer", could not be
said to have either secured a buyer or negotiated the sale
"unl ess the sale actually took place or at |east a contract
had been entered into ". As,
34
however, a sale did take place between the persons in pro-
duced by the plaintiff and the defendant, and as that sale,
in the view also of the | earned Judges, was the "direct
result of the plaintiff’s negotiations", they held that the
appel lant was entitled to conm ssion but only on the price
mentioned in the sale deed, nanely,Rs. 1,05,000 which, they
found was the price actually received by the respondent. As
to why the respondent accepted a reduced price, Harries
C.J., who delivered the judgnent of the Court, observed:
"All that is knownis that persons who undoubtedly made a
firm offer of Rs. 1,10,000 for this property eventually
bought it forRs. 5,000 less. 1 strongly suspect that the
price was reduced at the defendant’s instance but | cannot
find it as a fact " In support of their view that the
appel lant was not entitled to any comrsion above that
payable on a purchase price of Rs. 1,05,000 the |earned
Judges relied on the decision of the House of Lords in Luxor
(East bourne) Ltd. v.Cooper (1), where it was held that, in a
contract to pay commission upon the conpletion of the trans-
action which the agent was asked to bring about, there was
no room for inplying a termthat the principal shall not
wi thout just cause prevent the agent fromearning his com
m ssion, and that it was open to the principal to break off
negotiations and refuse to sell even after the agent had
produced a customer who was ready and willing to purchase on
the principal’s ternms. Applying what they conceived to be
the principle of that decision, the Appellate Bench varied
the decree of the trial Judge by reduci ng the anount payabl e
to the appellant to a sumof Rs. 1,000.
The conmission letter runs as follows:

"I, Aninmendra Kissen Mtter of No. 20-B, Nlnrmoni- Mtter
Street, Calcutta, do hereby authorise you to negotiate the
sale of ny property, 27, Anmratolla Street, free from  al

encunbrances at a price not less than Rs. 1,00,000. | shal
nake out a good title' to the property. |If you succeed  in
securing a buyer for Rs. 1,00,000 | shall pay you Rs. 1,000
as your remuneration. |If the price exceeds Rs. 1, 05,000 and
does not

(1) [1941] A C. 108.
35

exceed Rs. 1,10,000 | shall pay you the whole of the excess
over Rs. 1,05,000 in addition to your renmuneration- of Rs.
1,000 as stated above. |In case you can secure a buyer at a
price exceeding Rs. 1,10,000 | shall pay you twenty-five per
cent. of the excess ampunt over Rs. 1,10,000 in addition to
Rs. 6,000 as stated above. This authority will renmain _in
force for one nmonth from date".

In the absence of clear words expressing the intention
of the parties it is possible to construe these terns in
three different ways corresponding to the three patterns
i nto which conm ssion contracts with real estate brokers nmay

broadly be said to fall. In the first place, the letter nmay
be read as authorising the appellant not only to find a
purchaser ready and willing to purchase the property at the

price required but also to conclude a binding contract wth
him for the purchase and sale of the property on behalf of
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the respondent. Secondly, the contract nay be construed as
promising to reward the appellant for nerely introducing a
potential buyer who is ready, able and willing to buy at or
above the price naned, whether or not the deal goes through

And lastly, the comni ssion note may be understood as requir-
ing the appellant to find such a purchaser w thout authoris-
ing himto conclude a binding contract of sale but naking
conmi ssi on contingent upon the consummati on of the transac-
tion. As stated already, the first of these interpretations
was rejected by the learned trial Judge as well as by the
Appel | ate Bench, but it was pressed upon us by M. Setal vad
on behalf of the appellant. W are unable to accept that
view. The contract specifies only the price required by the
respondent but does not furnish the broker with other terns
such as those relating to the paynent of the price, the
investigation and approval of title, the execution of the
conveyance, the parties who are to join in such conveyance,
the costs incidental thereto and so on. In fact, the- agree-
ment of 'sale dated the 9th June 1943 entered into by the
respondent ~with the purchasers contains detailed stipula-
tions on- all these and other matters. M. Setalvad laid
stress on the statement in the comm ssion note that the sale
was to

36

be free fromencunbrances and that a "good title" would be
nmade out, but this i's no nore than a general indication of
the nature of the bargain proposed and is perfectly consi st-
ent with an understanding that further details wll be
subj ect to negotiation between the respondent and the pur-
chaser when found.

As poi nted out by Kekewich J. in Chadburn v. More(l) a
house or estate agent is in a different position from a
broker at the stock exchange owing to the peculiarities of
the property with which he is to deal which does not| pass by
a short instrument as stocks and shares do but has to be
transferred after investigation of title as to which various
special stipulations, which mght be of particular concern
to the owner, may have to be inserted in a concluded con-
tract relating to such property. The parties therefore do
not ordinarily contenplate that the agent should have the
authority to conplete the transaction in such cases. That is
why it has been held, both in England and here, that author-
ity given to a broker to negotiate a sale and find a pur-
chaser, without furnishing himwth all the terns, nmeans "to
find a man willing to becone a purchaser and not to find him
and nmake hima purchaser": see Rosenbaumv. Belson(2) and
Durga Charan Mtra v. Rajendra Narayan Sinha(3).

M. Setal vad next suggested, in the alternative,  that
the second interpretation referred to above,  which was
favoured by the trial Judge, should be adopted, and /that,

i nasmuchs, in that view also, the appellant had “done al
that he was required to do when he introduced to the re-
spondent two prospective buyers who were ready and willing

to buy the premses for Rs. 1,10,000, he was entitled to
comm ssion on that basis. Learned counsel criticised the
vi ew of the Appellate Bench, who adopted the third construc-
tion, as illogical and inconsistent, and argued that, if
authority to secure a buyer were to be taken to nean aut hor-
ity to find one who is not only ready and willing to buy but
al so becones eventually a buyer in order to entitle the
agent to his conm ssion, then such authority nmust of neces-
sity

(1) 67 L. T. 257. (2) [1900] 2 Ch. 267. (8) 86 C. L.J.
467.

37
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extend to the concluding of a contract of sale, as otherw se
the agent could not possibly acconplish the task assigned to
him W do not see nmuch force in this criticism As already
i ndi cated there are cogent reasons why an owner enploying an
estate agent to secure a purchaser should not, in the ab-
sence of clear words to that effect, be taken to have autho-
rised himto conclude a contract of sale, and we cannot see
how the lack of such authority is inconsistent wth an
understanding that the agent is not to be entitled to his
conmi ssi on unl ess the owner and the purchaser introduced by
the agent carried the transaction to conpletion.

In the present case, however, it is not necessary to
deci de whether or not the comm ssion note inports such an
understanding, for a sale was in fact concluded with the
purchasers introduced by the appellant who has thus, in any
view, earned his conmm ssion, both the trial Judge and the
Appel |l ate Bench having found that the appellant’s efforts
were the effective cause of that sale. The only question is
whet her the -conmission is payable on the basis of Rs.
1, 10,000 " for which the appellant brought a firmoffer from
the purchasers, or on the basis of Rs. 1,05,000 which is the
price nmentioned in the conveyance.

As already stated, the Appellate Bench based their

decision on the ruling in the Luxor case. The | earned
Judges reasoned thus: "In that case the principal had re-
fused to sell in circunmstances which afforded no reasonable
excuse. Nevertheless, the House of ~Lords, reversing the
Court of Appeal, held that no conm ssion was  payable. It
appears to ne that the principleis applicable to this case.
Though the agent introduced a purchaser ready and willing to
buy for Rs. 1,10,000 the sale for sone reason took place at
a lower figure. Even if the defendant wunreasonably or

wi thout just cause refused to conclude the sale at the
hi gher figure, nevertheless the plaintiff has no right to
conm ssion based on that higher figure " W are unable to
agree with this reasoning and conclusion. The ground of
decision in the Luxor case was that, where conm ssion was
nade payable on the conpletion of the transaction, the
agent’s right to commission was "a purely

38

contingent right" and arose only when the purchase materia-
lised. As Lord Sinon put it "The agent is prom sed a reward
in return for an event and the event has not happened "
But the position is different where the principal, availing
hinsel f of the efforts of the agent, concludes the sale with
the purchaser introduced by him as the respondent ~did in
the present case. As observed by Lord Russell of Killowen
in the sane case, "where a contract is concluded wth the
purchaser, the event has happened upon the occurrence of
which a right to the proni sed conm ssi on has becone  vested
in the agent. Fromthat nonent no act or omission- by the
principal can deprive the agent of his vested right". Apply-
ing that principle, (even if the commission note in the
present case were to be construed as nmaking paynent - of
conmi ssion conditional on the conpletion of the transaction
as it was in the English case) the appellant, having "nego-
tiated the sale" and, secured buyers" who nade a firm offer
to buy for Rs. 1,10,000 had done everything he was required
by the respondent to do and acquired a right to the paynent
of commi ssion on the basis of that price which he had suc-
cessfully negotiated, subject only to the condition that the
buyers shoul d conpl ete the transaction of purchase and sal e.
The condition was fulfilled when those buyers eventually
purchased the property in question, and the appellant’s
right to comm ssion on that basis becanme absolute and could
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not be affected by the circunstance that the respondent "for
sone reason" of his own sold the property at a | ower price.’
We accordingly hold that the appellant is entitled to the
full conmi ssion of Rs. 6,000.

The appeal is allowed, the decree passed on appeal in
the Court belowis set aside and that of the trial Judge
restored. The appellant will have the costs of this appea
including the costs incurred in the |ower court as well as
his costs of the appeal in that court.

MAHAJAN J.--This is an appeal by special |eave from a
judgrment and decree of the High Court at Calcutta, dated 5th
January 1948. By that judgnment the Hi gh

39

Court varied the judgnent and decree of Gentle J. dated 11lth
June 1945 nmde in exercise of his original jurisdiction
decreeing the plaintiff’'s suit for recovery of a sumof Rs.
6, 000.

The appel l ant is a broker by profession residing at No.
81/ 1 Phear Lane, Calcutta, and carries on the business of a
house agent. The respondent, Ani nendra Kissen Mtter, re-
sides in No. 20B, Nilmony Mtter Street, Calcutta.

The appel | ant was enpl oyed by the respondent to negoti-
ate the sale of the respondent’s prem ses, No. 27, Anratolla
Street, Calcutta, on certain terms and conditions on comm s-
sion and the question raised by this appeal is whether the
appellant is entitled to his comi ssion under the circum
stances hereinafter mentioned.

The facts are substantially adnmitted. By a letter dated
5th May, 1943, the appellant was enpl oyed by the respondent
for arranging a sale of the premses above nmenti oned. Thi s
letter is in the following terns :--

"I, Animendra Kissen Mtter of No. 20B, N lnmoni. Mtter
Street, Calcutta, do hereby authorize youto negotiate the
sale of ny above property free fromall encunbrances @ at a
price not less than Rs. 1,00,000. |I shall make out 'a good

title to the property. |If you succeed in securing a buyer
for Rs. 1,00,000 | shall pay you(Rs. 1,000 as your remuner-
ation. If the price exceeds Rs. 1,05,000 and ‘does not

exceed Rs. 1,10,000 |I shall pay you the whol e of the ‘excess
over Rs. 1,05,000 in addition to your renuneration of Rs.
1,000 as stated above. |In case you can secure a buyer at a
price exceeding Rs. 1,10,000. |I shall pay vyou twenty-five
per cent. of the excess ampbunt over Rs. 1,10,000 in addition
to Rs. 6,000 as stated above. This authority will remain in
force for one nonth fromdate."

As recited in the letter, the authority given to the
appel l ant was to remain in force for one nonth from5th My
1943. Three days before the term nation of the [ appellant’s
authority, on 2nd June 1943 the plaintiff appellant obtained
an offer fromtwo persons nanely,

40

Ki shorilal Mahawar and Rankumar Mahor, for the purchase of
the prem ses regarding which the plaintiff had been author-
ized to arrange a sale. This letter is in these terns :-

"W are willing to purchase the above house, |and and
prem ses at and for the price of Rs. 1,10,000 only free from
al | encunbrances.

We hereby authorize you to accept the offer for sale of
the above premises fromM. A K Mtter for Rs. 1,10,000 on
our behalf and send the confirmation to the vendor M. A K
Mtter on our behal f."

On the sane date the plaintiff gave a reply which runs thus

“I  amin receipt of your letter of date and under au-
thority from the ower M. A K Mtter, | hereby confirm
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your offer for the purchase of the above premi ses at and for
the price of Rs. 1,10,000 free fromall encunbrances."

Simul taneously with the issue of this letter he gave
intimation of this contract to the respondent in the foll ow
ing terns :--

"Under the authority given to ne by you | nmade an offer
for the sale of the above premises to Messrs. Kishorila
Mahawar and Ram Kumar Mahor of No. 27, Amratolla Street,
Cal cutta, for rupees one |akh and ten thousand only and they
have accepted the offer and they have authorized me to send

a confirmtion to vyou of the said offer. | accordingly
confirm the offer nade by you for the sale of the above
prem ses for rupees one |akh and ten thousand only. The
draft agreenent for sale will be sent to you in the usual
cour se.

A copy of the letter of Messrs. Kishori Lal Mahawar and
Ram Kumar Mahor accepting your offer is enclosed herewith."

The Tetter was received by Mtter on 3rd June 1943, two
days before the ternmination of the plaintiff's authority.
The respondent made no reply and kept silent. He did not
guestion -the agent’s authority in effecting a binding con-
tract of sale with the purchasers. He did not repudiate the
transaction nor did he
41
expressly ratify it. 1t was the plaintiff’s case that he
had accepted the purchasers’ offer after 'getting express
instructions fromthe respondent. That case,” however, was
not accepted in the two courts bel ow.

On 3rd June, 1943, the solicitor for the purchasers
wote to the solicitor for the agent that as the offer of
his client for the purchase of 27, Anratolla Street had
al ready been accepted and acceptance comunicated . to him
the title deeds should be sent so that a conveyance may be
pr epar ed. At his request inspection of the letter 'of au-
thority was offered by the plaintiff and a copy of the
letter was sent to himby post. On-receipt of this copy the
purchasers’ solicitor assuned a curious attitude. /'He said
that the copy of the letter sent contained different 'terns
as to commssion than those contained in ’'the letter of
authority originally shown to his client. The plaintiff was
charged with naking a secret illegal gain. In-spite of
these allegations it was asserted that the contract was a
concl uded one and that being so, the plaintiff was bound to
refund to the purchasers whatever noneys he would receive
from the vendor. It appears that the purchasers’ attorney
did not like the idea of the plaintiff pocketing a sum of
Rs. 6,000 out of the purchase price, and this dislike on the
part of the purchasers for the broker’s comm ssion has. |ed
to further conplications resulting in this litigation

On 9th June, 1943, the purchasers’ solicitor wote to
the plaintiff’'s solicitor that his client had cancelled the
agreenment of purchase. I mredi ately on receipt of this
conmuni cation the plaintiff’s solicitor replied expressing
surprise at this attitude and accused the other party of a

change of front with an ulterior notive. It was said that
further instructions would be given after getting instruc-
tions fromMtter to whomthese letters were forwarded. It

seenms that the plaintiff was in the dark while witing the
letter of 9th June, 1943, of the negotiations that were
going on behind the scene directly between the purchasers
and the vendor who had kept absolutely silent all this tine.
On 9th June the date of the alleged

42

cancel lation of the bargain already made, an agreenent was
executed between Animendra Kissen Mtter, the vendor, and
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Makkanl al , a benam dar of Kishorilal Mahawar and Rankumar
Mahor (the purchasers) for sale of the prem ses for a sum of
Rs. 1,05,000. The sale deed in pursuance of this agreenent
was actually executed on 8th Decenber, 1943, in favour of
the original purchasers and not in favour of the benam dar
As pointed out by the learned Chief Justice who delivered
the judgnent of the appellate Bench, possibly some arrange-
nent was nmade whereby both the defendant and the purchasers
benefited by the insertion of a |ower price in. the contract
of sale and the transfer deed. It seens obvious enough that
the defendant having received a firmoffer of Rs. 1,10, 000
for this property could not have parted with it for Rs. 5000
| ess except on the basis of some arrangenent between hinself
and the purchasers under which both of them shared the
conmi ssion instead of paying it to the broker. It was to
the advantage of both of them

On 14t h August, 1943, the appellant filed the suit out
of which this “appeal arises for recovery of Rs. 6,000,
br oker age 'payabl e under the comm ssion note. He al so clai ned
relief by way of dammges in the alternative. The defendant
resisted the suit and denied the appellant’s claim Gentle
J. who heard the suit, gave judgnent for the plaintiff and
passed a decree for a sumof Rs. 6,000, with interest and
costs in his favour.. He held that on a true construction of
the commi ssion note the appellant’s authority was to find a
purchaser, nanely, a nan ready, able and willing to buy at a
price acceptable to the respondent and that -~ the appellant
had accomplished this when he introduced to the respondent
the purchasers and that he had done all that was required of
hi m It was held that the appellant had no authority to
conclude a contract of sale and no binding contract of sale
was nmade on 2nd and 3rd June, 1943, that the transaction
effected nomnally in the name of Mkkanl al” and conpl eted on
8th Decenber, 1943, in favour of ~ Kishorilal Mahawar and
Rankumar Mahor, was effected solely through the intervention
of the appell ant who brought
43

the parties together in the capacity at |east of a'potentia
buyer and seller, that the reduction of the price by Rs.
5000 from Rs. 1,10,000 was nore than peculiar and that this
reducti on was nade for one purpose and that was to deprive
the plaintiff of his reruneration

The respondent preferred an appeal against this _decree.
This was partially allowed by the | earned Chief Justice -and
Mukherjea J. on the followi ng findings:that the appellant
procured two persons, viz. Kishorilal Mhawar and Ram kunar
Mahor, on 2nd June, 1943, who were wlling to buy the
property for Rs. 1,10,000, that on.a true construction of
the contract of agency no conm ssion was payable until at
| east a binding contract had been entered into between the
appel l ant and the respondent, that the agent could only be
said to have negotiated the sale if he introduced a' person
willing to buy who eventually bought, that the sale took
pl ace between the persons introduced by the appellant —and
the respondent and it was the direct result of the appel-
| ant’ s agency, that the conmission note gave no authority to
the appellant to conclude a contract of sale, that Mkkanl a
with whom the sal e agreenent dated 9th June was entered into
was a benamnmi dar of Kishorilal Mahawar and Rankumar Mahor
that the appellant had no right to comm ssion on a higher
price than for which the sale was actually nade and as the
sale was actually made for Rs. 1,05,000, his remrmuneration
could not exceed a sumlarger than Rs. 1,000. On the basis
of these findings the appeal was allowed and the decree
granted by Gentle J. was nmodified and the plaintiff's suit
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was decreed in the sumof Rs. 1000. order for costs was nmade
in the appeal

In this appeal M. Setalvad for the plaintiff raised
three contentions: (1) That the finding of the court bel ow
that on a true construction of the comm ssion note the
plaintiff had no authority to nake a binding contract re-
garding the sale of this property with the purchasers was
erroneous; (2) That even if that finding was correct, the
plaintiff was entitled to a decree
44
for the sumof Rs. 6,000, because he had done all that he
had prom sed to do for the respondent, viz., he had secured
a purchaser for Rs. 1,10,000, who was ready, able and wll-
ing to buy the property and that if by reason of his own
caprice or in collusionwith the purchasers, the respondent
did not sell the property for Rs. 1,10,000 but chose to
receive instead Rs. 1,05, 000, the plaintiff could not be
made to suffer. (3) That on the evidence it should have
been hel d that the sale was made for a price of Rs. 1,10,000
and that the anmpunt entered in the sale deed was fictitious.

The first— thing to see is what the parties have ex-
pressed in the conm ssion note and what is the true effect

of the | anguage enployed init, read in the |ight of the
material facts. As pointed out by Viscount Sinon, Lord
Chancellor, in Luxor  (Eastbourne), Ltd. v. Cooper (1),

contracts wth comm ssion agents do not follow a single
pattern and the primary necessity in each instance is to
ascertain with precision -what are the express ternms of the
particul ar contract under discussion. | have very carefully
considered the ternms of this contract in the light of the
material circunstances and with great respect to the Judges
who decided this case in the H gh Court, | amof the opinion
that the authority given by the principal to the agent
authorized himto enter into a binding contract to sale on
his behalf. It was not a nere authority authorizing him to
find a purchaser willing, able and ready to buy the prem ses
for a price nentioned in the docunent. The note, to begin
with, confers authority on the plaintiff to negotiate a sale
free from all encunbrances at a price not less than Rs.
1,00,000. Then it proceeds to say that the principal under-
takes to make out a good title to the property. It further
provides that if the agent succeeds in securing a buyer ~ for
Rs. 1,00,000, he will be paid a sumof Rs. 1,000 as renuner-

ation. In the concluding part of the note a scale of com
nm ssion proportionate to the price has been pronised in case
a price higher than Rs. 1,00, 000 was secured. I n -~ express

words it is said that if the price exceeds Rs. 1,05,000 and
does not exceed Rs. 1,10, 000,

(1) [1941] A .C . 108.

45

"l shall pay you the whole of the excess over Rs. 1,05, 000
in addition to your renuneration of Rs. 1,000", that if a
buyer is secured at a price exceeding Rs. 1,10,000, he wll
be paid 25 per cent of the excess anmount over Rs. 1,10,000
in addition to Rs. 6,000. The authority of the agent -was
toremain in force for one nonth. In nmy opinion, the terns
of the note as regards the property being free from encum
brances and in respect of the guarantee about title indicate
that the agent was given authority to make a binding con-
tract. In a bare authority conferring power on a broker for
i ntroducing a custoner, these stipulations would ordinarily
find no place. The words "to negotiate a sale" standing by
t hensel ves may not authorize an agent to nake a contract of
sale. But here they do not stand by thensel ves. They are
foll owed by two inmportant conditions adverted to above. The
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agreenment further lays down that if the broker succeeds in
securing a buyer, he will get a certain remuneration.
Gentle J. observed that the word "securing" here had the
nmeaning of "obtaining a buyer". | have consulted the sane
dictionary as the | earned Judge did and | find that the true
meani ng of the expression "securing a buyer” is "to obtain a
buyer firmly ". It is not possible in business sense to
secure a buyer firmy unless he is bound by an offer and an
acceptance. Oherwise, he is entitled to withdraw the offer
at any tinme before acceptance and it cannot in this situa-
tion be said that a buyer has been secured firmy. The
wor d" secure" has not the same neaning as the word "find" or
"procure". It gives an idea of safety and certainty. If a
buyer is ensured, he is said to be secured and no buyer can
be said to be ensured till he is bound by his offer and that
cannot happen unless it stands accepted. The agent could
only secure a buyer in the strict sense of the term if he
had authority to enter into a hinding contract. The word
"buyer" when used in a strict sense also neans "a person who
has actually nade the purchase" The authority given to an
agent to secure a buyer therefore gives him authority to
enter into a binding contract of sale with him W't hout
such an authority it
46
was not possible to secure a buyer. | amfurther supported
in this view by the |anguage enployed in the docunent in
respect of the paynent of the comm ssion. Wen the price
secured was Rs. 1,10,000, the broker was entitled to 25 per
cent. of the excess. It is difficult to think' of an excess
inrelation to price in-a stipulation for conmm ssion unless
the agent has been given an authority to make a contract of
sale. |If the scope of the authority is-only to introduce a
custoner ready, able and willing to buy the property with an
option to the principal to accept or torefuse the offer,
then it would have been drawn up in a different |anguage.
The subsequent conduct of both the parties to the
agreenment very strongly supports this view The evidence of
such conduct is relevant in this case because, as pointed

out by Viscount Sinmon, L.C., in the case already referred
to, the phrase "finding a purchaser' is itself not ~wthout
anmbi guity. Here the phrase is "securing a purchaser "

This phrase simlarly is not w thout anbiguity. The evi -

dence of conduct of the parties in this situation as to how
they wunderstood the words to nean can be considered  in
determ ning the true effect of the contract nade between the
parties. Extrinsic evidence to determine the effect” of an
instrument is permssible where there remains a doubt as to
its true neaning. Evidence of the acts done under it is a
guide to the intention of the parties in such a case and
particularly when acts are done shortly after the date of
the instrument. (Vide para. 343 of Hail sham Edn. “of @ Hal s-
bury, Vol. 10, p. 274).

So far as the conduct of the agent 1is concerned, he
accepted the offer and under his own signature sent the
| etter of acceptance to the purchasers. In the letter writ-
ten by himto his principal he specifically refers to his
authority. The correspondence above nentioned clearly shows
that both the purchasers and the agent thought that a
concluded contract had been made. Information of this was
given to the vendor and though he did not speak, his silence
in the circunstances of the case seens as el oquent as speech
woul d have
47
been. He never repudi ated the contract made by the agent
but behind his back entered into a fresh contract with the
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sanme persons who had been secured by the agent in a surrep-
titious manner. |In the w tness box he assuned a dishonest
and untruthful attitude. The |learned trial Judge pronounced
hima liar and rightly too. He asserted conplete ignorance
about the subsequent contract of sale and fixed all blanme on
to his son Wien asked about the sale price on the contract
of 9th June, 1943, his answer was that he knew not hi ng about
this and said that because his son asked himto sign the
deed he did signit and that was all that he knew. Wen
faced with the sale deed, he said that he did not know what
his son had told himas to what was witten in the deed. He
added that he did not know what consideration was paid to
him for the sale. He further professed not to know whether
the sale price went into his banking account or was even
entered in the account books. After a great deal of prevari-
cation he was made to accept the docunment of 5th May, 1948,
and its terms. He adnitted that-on 3rd June he had a conver-
sation with the purchasers and was inforned by them that
they had entered into a bargain with the broker and that the
br oker had decei ved t hem about the commi ssion and therefore
they would not buy the house. He admitted that he got the
letter sent by the plaintiff, but gave no explanation as to
why he sent no reply to that letter. Wth great difficulty
he was made to accept hi's signature on the postal acknow -
edgnent about the /receipt of the letter sent by the broker
to himinformng himof the concluded bargain nade with the
purchasers, and he had to admt that he got that letter from
the broker. He also admitted that he took no objection to
the letter witten by the broker before Kishoribabu had told
him the story about the comm ssion of two per cent. In
further cross-exam nation he-admitted that what was stated
by the broker in the letter of the 2nd June  was correct.
The whol e evidence given by the defendant consists of eva-
sive statements and his ultinmate resort was in |apses of
menory. It is quite clear fromhis deposition that the
respondent accepted the contract nade by the agent and was
clearly under the

48
belief that the agent had not exceeded his authority in
entering into a binding contract with the purchasers. | am

therefore of the opinion that the authority given to the
agent in this case was an authority to enter into a binding
contract of sale and this he did and he was therefore enti-
tled to his commission of Rs. 6,000.

The |earned single Judge and the | earned Judges of the
Court of Appeal found otherwi se on this part of the case in
view of certain decisions of English Courts and a decision
of a Division Bench of the Calcutta H gh Court. In my
opi nion, none of those cases touch the present case. Unless
the |anguage of two docunents is identical, an interpreta-
tion placed on one docunent is no authority for the proposi-
tion that a docunment differently drafted, though ' using
partially simlar |anguage, should be simlarly interpreted.

In Hamer v. Sharp(l) Sir Charles Hall, V.C., considered
the case of an authority of an agent for sale appointed by
the owner of an estate. The docunment in that case was in
these terns :--

"I request you to procure a purchaser for the follow ng
freehold property, and to insert particulars of the same in
your Monthly Estate G rcular till further notice, viz., ny
beer house and shop No. 4 and No. 6 Manchester Road, Tenant
No. 4, WIlliam Gall oway, gilder, and No. 6, Al bert Vaults,
Henry Hol mes, beer retailer, and work roons above. Pr esent
net rent, pound 150, price pound 2800, when I will pay you a
conmi ssion and expenses of fifty pounds. About six years’
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| ease unexpired."
The Vi ce-Chancel | or observed as follows :--

"The question is whether, when an owner of an estate
puts it into the hands of an estate agent for sale, stating
a price for and giving particulars of the property to enable
him to informintending purchasers, but giving no instruc-
tions as to the absolute disposal, and none as to the title
of the property, and nentioning none of those special stipu-
[ ati ons which it mght be proper to insert in conditions in
reference to the title,

(1) L.R 19 Eqg. 108,

49

that is sufficient authority to the agent to sign a contract
for the sale of the property for the price stated in the
i nstructions, w thout maki ng any provision whatsoever as to

title. In considering whether the instructions of Cctober,
1872, were a sufficient authority to the agent for that
purpose, | cannot help expressing an opinion that such an

authority to an _agent on the part of a vendor would be
hi ghly inprudent, as the purchaser would then be entitled to
require, on conpletion, attested copies of all docunments of
title, and the expense of themwould swallow up, to a great
extent, the purchase nobney. This estate agent must have
known that if this property had been offered for sale by
public auction there woul d have been conditions to guard the
vendor against being subject to certain expenses, and to
prevent the contract beconing abortive by reason of a pur-
chaser requiring ‘a'strictly narketable title. Could he
suppose that he was invested with authority to sign a con-
tract w thout considering what it should contain as regards
title ? As an intelligent and well infornmed  person, he
coul d not suppose that he was properly discharging his duty
to his principal when he signed the contract which he
signed; such a contract was not one within the scope of his
authority to sign."

The case therefore stood deci ded on the construction of
the docunent. It was remarked that in those circunstances
it was not necessary to deci de what words woul d confer/ such
an authority. Having said so, the |earned Vi ce- Chancel | or
proceeded to observe as follows :--

"but | nevertheless state nmy opinion to be, that when
instructions are given to an agent to find a purchaser of
| anded property, he, not being instructed as to the ~condi-
tions to be inserted in the contract as to title,” is not
aut horized to sign a contract on the part of the vendor

This case can hardly be said to be an authority for the
construction of the agreenment that we are called wupon to
construe in the present case. Considerable enphasis was |laid
in that case on the point that no instructions had / been
given as to the conditions that had to be
50
inserted in the agreement as to title. In the present case
the agent was told that the principal guaranteed narketable
title. He was further told that the sale should be free of
encunbrances. All the material conditions of sale were thus
contained in the present agreenent.

The next case on which considerable reliance was pl aced
in the courts belowis the case of Chadburn v. More (1).
In this case an advertisenent appeared in the Daily Tele-
graph in these words :--

"Forced sale by order of the nortgagees--thirty four

wel |l built houses, situated at Grays, close to the station
on the London, Tilbury, and Southend Railway, wthin easy
reach of the docks, all let to respectable tenants at rents

amounting to pound 620 per annum Held for about ninety-five
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years at ground rents anpbunting to pound 146; price pound
3500, of which pound 3000 can renain on nortgage. For
further particulars apply to Messrs. Pinder, Sinpson and
Newran, 33 and 34, Savilerow, London, W"

In response to this advertisenent the plaintiff in that
case, James Chadburn, called on Messrs. Pinder, Sinmpson and
Newran, a firmof surveyors and estate agents, for further

i nformation. He then went to see the houses and came back
and made an offer to purchase them which was reduced to
writing. It appeared fromthe evidence that the offer was

to be submitted by M. Newran to his client the defendant,
and the plaintiff was to return the next day for an answer.
Newran saw the defendant, who gave him instructions to
withdraw five of the houses, and fixed the price, but did
not, according to the evidence given in court, give instruc-
tions to Newran to enter into a binding contract. Later on
the plaintiff called on Messrs. Pinder, Sinmpson and Newran
and two letters were exchanged between them which were
letters of offer and acceptance for the twenty-nine houses
at Grays. The offer and acceptance were forwarded by the
def endant to the estate agents. ~ The defendant on receiving
this offer wote a letter saying inter alia:-
(1) 67 L. T. 257
51

"I think you were, as you usually are, a little prema-
ture in actually entering into what mght be a binding
contract. It is always best to have an offer and acceptance
subject to a formal contract being entered into... "
To this Newman replied:-
"The offer for the above was accepted under - your definite
instructions and is a very good get out for you."
Kekewich J., who decided this case, ~gave the follow ng
j udgrent :--

"Having heard M. Newran, who was called wthout the
plaintiff knowi ng what he was going to say, and having read

the correspondence, I have little doubt that I have the
real transaction--which is a nmere transaction between prin-
cipal and agent--before ne. It nmight be that a ‘different

col our woul d be put upon the matter by the cross-exanination
of M. Moore, but this was not done, and he is entitled to
have judgnment wupon the point of law. More undoubtedly
aut horized Newran to find a purchaser for the houses. It is
true the expression does not cone out on the correspondence:
On the second occasi on Newran appears to have been i nstruct-
ed to negotiate a sale. Watever el se he did do, More did
not in express. terns authorize Newran to enter ~into a
contract. Newnman was to find a purchaser, and to negotiate a
sal e. Is that sufficient ? No evidence was 'given as to
custom no evidence was brought to show that the position of
a house or estate agent resenbles that of a broker ~on the
Stock Exchange or any other exchange. A house or |estate
agent is in a different position, owing to the peculiarity
of the property with which he has to deal, which does not
pass by a short instrument as stocks and shares do, but has
to be transferred after investigation of title and in ac-
cordance with strict laws. An agent fox sale of real estate
nmust be nore formally constituted than a seller of stocks
and securities of a simlar nature. There is no definite
authority; in Hamer v. Sharp (1), Hall, V.C., does not

(1) 19 Eg. 108.

52

go so far as to say an estate agent cannot enter into any
contract, and does not decide the question of authority, but
only states his opinion. | nust perforce refer to Prior wv.
Moore (1), where | indicated nmy own opinion distinctly, that
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instruction to a house agent to procure a purchaser and to
negotiate a sale does not anpbunt to authority to the agent
to bind his principal by contract. Here the circunstance
nmust not be forgotten that Mdore on the second occasion told
Newran what he was prepared to take for the twenty-nine
houses. Newran t hen junped at the conclusion that he had
power at that price to enter into a contract. That is in ny
opinion not sufficient, and unless express authority is
given to the agent to sell, and for that purpose to enter
into a binding contract, the principal reserves his fina
right to accept or refuse. "

In this case there was no witten docunment between the
principal and the agent. Fromthe correspondence it was
inferred that the principal had asked the agent to find a
purchaser or to negotiate a sale and it was held that within
these words an authority to sell could not be spelt out.
Not only is the |l anguage of the document with which we are
concerned . different, but the evidence in the case particu-
larly about the conduct of the parties is materially differ-
ent. The observations nade by the |earned Judge nust be
taken to be limted to the facts found by him The expres-
sions "find a purchaser"  "procure a purchaser" "negotiate a
sal e" standing by thenselves may not ’'be sufficient to
confer authority on the agent to enter into a binding con-
tract on behalf of the principal; but as I have indicated
above, the words in the present case are such as by neces-
sary inplication conferred authority on the agent for naking
a binding contract.

The next case is Durga Charan Mtra v. Rajendra Narain
Sinha (2), a Bench decision of the Calcutta H gh Court. The
document considered in-that case bears considerable resem
bl ance with the docunent in the present case.

(1) 3 T.L.R 624. (2) 36 C.L.J.467
53
It was in these terns :--

"I hereby authorize you to negotiate the sale  of the
| ands at Tolligunge | have recently purchased from Messrs
Martin and Co. |f you can secure a purchaser to  purchase
the sanme at the gross value of Rs. 16,000, | shall pay you
Rs. 200 as your renuneration. If you be able to raise the
price to any anobunt above Rs. 16,000, you will be entitled
to the excess amount fully and | shall be bound to nention
the whol e anbunt in the conveyance.

Pl ease note that this letter of authority will remain in
force for a fortnight only to conmplete the transaction
after that this letter will stand cancelled."

The agent acting on this authority sold the property. On
receipt of this letter the vendor inforned the agent that he
would not sell the land. On the acceptance of the agent a
suit was brought for specific performance. Sir ~ Asutosh
Mookerjee who delivered the judgnent of the Bench - referred
to the cases of Hamer v. Sharp (1), Prior v. More (2),
Chadburn v. More (3), and al so Rosenbaumv. Belson (4), and
observed that it was well settled that an estate or house-
agent, authorized to procure a purchaser, has no inplied
authority to enter into an open contract of sale, because
the transaction nentioned is as specified in the letter,
viz., to negotiate a sale after securing a purchaser. There
is simlarity in the |language enmployed in the letter dealt
with in this case and the letter of authority with which we
are concerned; but read as a whole, the two docunents are
drafted with "different intents and the true effect of both
is not the same. There was no nention of the title being
guaranteed by the vendor or of the sale being nmade free of
encunbrances in that case. There was no evidence of sur-
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roundi ng circunstances or of the conduct of the parties. On
the other hand, the plaintiff who was hinmself a solicitor
realized the difficulties of the situation and endeavoured
to alter the foundation of his claim He conceded that as a
br oker he had no authority to sell the property and that he

(1) 19 Eq. 108. (8) 67 L.T. 257,

(2) 3 T.L.R 624 (4) (1900) 2 Ch. 267

54

could not have taken a conveyance of sale of the plot. In
the present case the attitude adopted by the parties, as
already pointed out, was entirely different. Sir Asutosh

Mookerjee also cited the case of Rosenbaumv. Belson (1).
In this case the | earned Judge nade the followi ng observa-
tions: -

" Tonmy mind thereis a substantial difference between
those expressions. Authorizing a man to sell neans an
authority to conclude a sale; authorizing him to find a
purchaser . means” less than that--it means to find a nan
willing to become a purchaser, not to find himand al so nake
hi m a purchaser."”

In Saunders v. Dence (2), Field J. distinguished Haner
v. Sharp(s), saying that "all that Hall, V.C.,in that case
decided, as | understand it, was that if you go to an estate
agent, and tell himyouhave a property to sell, and that
you want a purchaser, and you tell himwhat you have nade up
your mnmind shall be the price, and to a certain extent what
shall be the conditions, and you instruct himto try and
find a purchaser, that is not sufficient, under those cir-
cunst ances, to authorize the agent to nake a contract wth-
out any conditions whatever with regard to the title’.

| have been unable to find any case i n which it has been
held that instructions given by A B. to sell for him his
house, and an agreenent to pay so nmuch on the purchase price
accepted, are not an authority. to nake a binding contract,
i ncluding an authority to sign an agreenent.

In ny opinion, on the ternms of ‘the instrument in this
case and in view of the relevant (evidence the correct con-
clusion to drawis that the agent had authority ‘to /enter
into a binding contract with the purchaser and that he did
and is therefore entitled to succeed in the case. Reference
in this connection may be nmade to Wagg v. Lovett (4), where
Lord Greene, MR, put the proposition in these words : --

"Whet her or not the agents were authorized (or, what in
law is the sane thing, reasonably understood

(1) (1900) 2 Ch. 267. (3) 19 Egq. 108.
(2) 52 L.T. 644. (4) [1948] 2 A E'R 9609.
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thensel ves to be authorized) to nake this particular  con-
tract",

and it was held that the proper inference fromall the
facts of the case was that the defendant was satisfied to
allow his agents to nmake whatever contract they thought
best and relied on themto protect his interests provided,
and provided only, that they obtained the desired statenent
from the plaintiff as to his intention to remain in the
house. The answer to the question depends on the facts of
each individual case and though authority to make a binding
contract has not to be lightly inferred fromvague or anbig-
uous |anguage but from substantial grounds, that however
does not nean that in express words it should be stated that
the agent is authorized to sell the property.

The |learned Chief Justice in the judgnent under appea
observed that "the agent had undertaken to negotiate a sale
and secure a buyer. He could not be said to have either
secured a buyer or negotiated a sale unless a sale actually
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took place or at least a contract of sale had been entered
into". If that is the correct construction of the note,

then in nmy judgnent, the true inplication of the note is
that the agent was authorized to enter into a binding con-
tract, because otherw se he could not have secured a buyer.
Later on, the |learned Chief Justice while referring to the
case of Rosenbaumv. Belson(1l), took the view that authoriz-
ing amn to sell neant an authority to conclude a sale
and authorizing a man to find a purchaser neant |ess than
that. It nmeant finding a man willing to becone a purchaser
not to find himand al so make hima purchaser. |f that was
the duty entrusted to the agent, then he had clearly per-
fornmed his duty and was entitled to his conm ssion

For the reasons given above | am of the opinion that the
plaintiff had authority to enter into a binding contract on
behal f of the defendant and he entered into such a contract
and thereby earned the comm ssion which he has claimed in
the suit and he is entitled to a

(1) [1900] 2 Ch. 267.
8
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decree in the sumof Rs. 6,000 which the trial Judge had
given to him with all costs throughout.

Concedi ng for the sake of argunent that the construction
that | have placed on the agreenent entered into between the
principal and the agent is not the correct one, the question
arises .whether in that event the decision under appeal can
be maintained. | aminclined to the opinion that even on
the construction placed by the trial Judge on the comm ssion
note the view taken by himwas the correct one and the court
of appeal arrived at a wong conclusion by giving too nuch
i mportance to certain obiter observations of Lord Russell of
Kill owen and Lord Roner in Luxor (Eastbourne) Ltd. v. Coop-
er(1). In this very case it was pointed out by Viscount
Sinon L.C. that there were at least three different classes
of cases in which the question of ‘a right to comm ssion
could arise. He states the first (of themin these terns :--

"There is the class in which the agent is promsed a
conmi ssion by his principal if he succeeds in introducing to
his principal a person who nmakes an adequate offer, ~usually
an offer of not less than the stipulated amount. If that is
all that is needed in order to earn his reward, it is obvi-
ous that he is entitled to be paid when this has been done,
whet her this principal accepts the offer and carries through
the bargain or not. No inplied termis needed to secure
this result.”

In ny opinion, the present case falls within this class
of case and commi ssion becane payable on the introduction of
a wlling buyer by the agent to the principal

In Burcheil v. Cowie & Bl ockhouse Collieries Ltd.(2) it
was observed by their Lordships of the Privy Council that if
an agent brings a person into relation with his principal as
an intending purchaser, the agent has done the nost effec-
tive, and, possibly, the nost |aborious and expensive,  part
of his work, and that if the principal takes advantage  of
that work, and, behind the back of the agent and unknown to
him sells to the purchaser thus brought into touch with him
on terns
(1) [1941] A.C. 108. (2) [1910] A.C. 614.
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which the agent theretofore advised the principal not to
accept, the agent’s act may still well be the effective
cause of the sale and that there can be no real difference
between such a case and those cases where the principa
sells to the purchaser introduced by the agent at a price
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below the limt given to the agent.

In Inchbald v. Western Neil gherry Coffee etc. Co. (1)
Wlles J. thus lays down the rule of |aw applicable to such
cases :--

"I apprehend that wherever noney is to be paid by one
man to another upon a given event, the party upon whom is
cast the obligation to pay, is liable to the party who is to
receive the nmoney if he does any act which prevents or nakes
it | ess probable that he should receive it."

The rule has been stated by Story on Agency at page 404 in
the following terns :--

"The general rule of law, as to comm ssions, undoubtedly
is, that the whole service or duty nmust be perforned, before
the right to any comm ssions attaches, either ordinary or
extraordi nary; for an agent nust conplete the thing required
of him before he is entitled to charge for it. In the case
of brokers enmployed to sell real estate, it is well settled
that they are entitled to their comm ssion when they have
found a purchaser, even though the negotiations are conduct -
ed and concluded by the principal hinself; and also where
there is a failure to conplete the sale in consequence of a
defect in title and no fault on the part of the brokers."

In rmy judgnent therefore, Gentle J. was right when he
held on the interpretation placed by himon the docunent
that the plaintiff had earned his conm ssion in full inas-
much as he had secured a buyer who was ready, able and
willing to buy the property for Rs. 1,10, 000.

As | have indicated above, if the wrd "buyer" is to be
construed in a strict sense, then it nust be held that the
broker had authority to secure a buyer of that type and he
could only do so by naking a binding
(1) 17 CB. (N.S.) 733.
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contract with him On the other hand, if the word is | taken
to nmean a potential buyer, such a buyer having been secured,
the agent was entitled to the commission that had been
prom sed to him

It is now convenient to consider the case ‘of /Luxor
(East bourne) Ltd. v. Cooper(1l) in sonme detail because cer-
tain observations made by Lord Russell of Killowen and Lord
Ronmer are the basis of the decision of the |[|earned Chief
Justi ce. In this case no comm ssion note was addressed to
the broker and the contract was not contained in any docu-
nent. Evidence in support of the comm ssion agreement was
oral and its ternms had to be deduced from that evidence.
Viscount Sinpbn L.C., out of the materials fromwhich express
contract had to be pieced together, reached the result that
the bargain was this:

"If a party introduced by the respondent should buy the
cinemas for at |east pound 1, 85,000, each of the two appel -
lants would pay to the respondent pound 5,000 on the conple-
tion of the sale.”

No such sal e took place, and in those circunmstances it
was held that there could be nothing due to the respondent
on the terns of the express bargain. It was then argued
that since the proposed purchasers introduced by the re-
spondent were and renmmined willing and able to buy the
properties for the minimumprice, while the appellants did
not close with the offer, the appellants were liable in.
damages to the respondent for breach of an inplied term of
the commission contract. |In the statement of claim the

inplied termwas said to be that the appellants would" do
nothing to prevent the satisfactory conpletion of the trans-
action so as to deprive the respondent of the agreed comm s-
sion." The breach pleaded was the failure to conplete the
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contract of sale with the respondent’s client and the dis-
posal of the subject-matter in another quarter. The Lord
Chancellor was of the opinion that the suggested inplied
termwas not necessary in this contract and it was observed
that in contracts nmade with comni ssion agents there was no
justification for introducing an inplied termunless it was
necessary to

(1) [1941] A.C. 108.
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do so for the purpose of giving to the contract the business
ef fect which both parties to it intended it should have.

Lord Russell of Killowen in his opinion said that the
only right of the plaintiff was to receive his conm ssion
out of the purchase noneys if and when received. His right
was a purely contingent right. He stood .to earn a very
large sumat conparatively small pains, taking the risk of
either side wthdrawi ng fromthe negotiations before any
bi ndi ng- contract of sale and purchase was concluded, or of
the contract for any reason not being carried to conpletion
In this view of the case the action was bound to fail and no
occasi on arose for pronouncing on the correctness or other-
wi se of the view expressed by the Court of Appeal in Trol-
lope & Sons v. Martyn Brothers (1). Then it was said that
as the question of these conm ssion contracts was di scussed
at great length, that furnished an excuse for stating brief-
Iy conclusions which his Lordship’s mind, free as it was
fromthe fetter of previous decisions, reached. In dealing
with the subject the follow ng observations were nade :--

"I can find no safe ground on which to base the intro-
duction of any such inplied term Inplied terns, as we al
know, can only be justified under the compul sion  of sone
necessity. No such conpul sion or necessity exists in t he
case under consideration. The agent is promised a comm ssion
if he introduces a purchaser at a specified or | mninmm
price. The owner is desirous of selling. The chances are
largely in favour of the deal going through, if a purchaser
is introduced. The agent takes the risk in the hope of a
substantial remuneration for conparatively small ~“exertion
In the case of the plaintiff his contract was nade on Sep-
tember 23, 1935; his client’s offer was nade on Cctober 2,
1935. A sum of 10,000 (the equival ent of the renuneration
of a year’s work by a Lord Chancellor) for work done wthin
a period of eight or nine days is no nean reward, andis one

wel | worth a risk. There is no lack of busi ness
efficacy..in sUCh a contract, | even
(1) [1934] 2 K. B. 436.
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though the principal is free to refuse to sell to. the
agent’s client.

The position will no doubt be different if the nmatter
has proceeded to the stage of a binding contract havi ng been
made between the principal and the agent’s client. In that

case it can be said with truth that a ’'purchaser’ has ' been
introduced by the agent; in other words, the event has
happened upon the occurrence of which a right to the prom
i sed conm ssion has becone vested in the agent. From that
nonent no act or omission by the principal can deprive the
agent of that vested right."

It is the observations |ast quoted which are the basis
of the decision of the | earned Chief Justice in the present
case. It seens to ne that these observations had reference
to cases visualized by Lord Russell of Killowen in the
earlier part of this quotation with specific reference to
the facts found in that case and cannot apply to all cases
where the word ' purchaser ' or 'buyer’ has been |[|oosely
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used in a different context.

Lord Roner in his opinion nade the following observa-
tions :-

"But supposing that a contract by one person to pay
another a sum of noney in the event of the latter performng
an unsolicited service to the former is as nuch subject to
an inplied condition as if the latter had been enployed to
perform the service, the condition is in general one that
nerely inmposes on the forner a negative and not a positive
obl i gati on. If I employ a man for reward to build a house
on ny land | subject nyself to an inplied condition that |
will do nothing to prevent himcarrying out the work. But I
am under no inplied obligation to help himearn the reward
whet her by the supply of building materials or otherw se.
But there are exceptional cases where in a contract of
enpl oyment the enpl oyer is-under a positive obligation. If,
for instance, | enploy an artist to paint ny portrait I
subj ect nmyself to the positive obligation of giving him the
requisite sittings. The question, then, to be determ ned
upon the ‘hypothesis that | nentioned just nowis this: Were
an owner of
61
property enploys an agent to find a purchaser, which nust
nmean at | east a person who enters into a binding contract to
purchase, is it an inplied termof the contract of agency
that, after the agent has introduced a person who is ready,
willing and able to purchase at a price assented to by the
principal, the principal shall enterinto a contract wth
that person to sell ‘at the agreed price subject only to the
qualification that he may refuse to do so if he has just
cause or reasonabl e excuse for his refusal ? This qualifica-
tion nust plainly be added, for the respondent does not
contend, and no one could successfully contend, that the
obligation of the principal to enter into a contract is an
uncondi ti onal one."

The |earned Chief Justice relying on the last part of
the above quotation reached the conclusion that in the
present case as the duty of the agent was to secure a pur-
chaser, it could not be held that the purchaser had been
secured till the contract of sale was concluded by the
vendor with himand that the actual sale having been con-
cluded for a sumof Rs. 1,05,000, the plaintiff could only
get his renmuneration on the basis of the price for which the
sale was nade and not on the basis of the offer the plain-
tiff had secured. It seems to ne that when Lord Roner was
laying down that a purchaser in such contracts nmeans at
| east a person who enters into a binding contract to pur-
chase, he had in mnd the contract with which he was dealing
in that case. | amfree to think that Lord Romer had not in
m nd comm ssion notes wherein the word "buyer” or "purchas-
er" had been enployed in a | oose sense.

In Jones v. Lowe(l), wherein the instrument was in these
terms--

"In the event of ny introducing a purchaser, | shall
look to you for the paynent of the wusual commission in
accordance with the scale fixed by the Auctioneers and
Estate Agents Institute ",

H lbery J. said that had he been free of authority, he
should have thought that there were strong grounds for
sayi ng that what every owner of a house who desired to
(1) [1945] 1 K. B. 73.
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sell it expected a house agent to do, was to bring the
property fairly to the notice of persons who resorted to him
for houses and endeavour to persuade one of themto buy it.
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The | earned Judge further observed as follows :--

"I'f the agent introduces sonmeone who is perfectly wll-
ing to go through with the purchase at a price which wll
satisfy the vendor, it would seemthat the agent has done
everything that the parties contenplate that he should do,
for they do not contenplate that the agent should have
anything to do with the actual conpletion of the transac-
tion. He is to find a person who will pay the price which
is asked for the property, and the contract is entered into
on the basis that the person so found will be the person to
whom t he owner of the property will sell.

It seens to ne hard, if an agent has done to the ful
extent what the parties contenplated that he should do, that
he should not be entitled to say ' | have done what | con-
tracted to do because | have introduced sonmeone willing to
purchase although he never in fact becanme the. actual pur-
chaser’ . | do not feel, however, that it is opento nme to
put that construction on the words of the contract in the
present case because | think that the observations nade in
the House of Lords, and particularly those of Lord Russel
of Killowen -and Lord Ronmer in Luxor (Eastbourne) Ltd. v.
Cooper (1), show that they were clearly of opinion that if
an agent is enployedto introduce a purchaser for a house
and before the purchaser has entered into a binding and
| egal contract, the house is withdrawn fromthe market, the
agent cannot say that’ he has earned his conm ssion."

In a later case, E.H Bennett v. Mllet (2), the sane
| earned Judge had to deal with a case where the contract was
in these terns :--

"W confirm that in the event of our introducing a
purchaser who is able and willing to conplete the transac-
tion, our commssion will be in accordance with the recog-
ni zed scale...".

The plaintiffs introduced a prospective purchaser, Wom
the court found to have been at all times able

(1) [1941] A C. 108. (2) (1948) 2 All. EER 929
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and wlling to purchase, but the defendant refused to com
pl ete. It was argued by the defendant that the  qualifica-

tion of the word "purchaser"” in the plaintiffs’ letter was
oti ose and therefore should be struck out and the plaintiffs
had not performed the contract until they had introduced a

person who actually. conpleted the purchase. It was held
that the expression "a purchaser who is able and willing to
conplete the transaction" neant not a person who did, in

fact, wultimately purchase the property, but one who was
prepared to purchase it at the seller’s price, and, as the
estate agents had found such a person, they were entitled to
their conmm ssion. The |earned Judge further stated that in
ordinary parlance we do not use the word "purchaser" as
necessarily restricted to a person who actually conpletes a
transaction of purchase and sale. |In ny judgnent,  there-
fore, on the alternative interpretation which has been
pl aced by the two courts bel ow on the conm ssion note the
word "purchaser" cannot be read in the strict sense in which
it was read in Luxor’'s case (1), but should be read in the
sense in which it is |oosely used in comon parlance, and
that being so, the decision under appeal cannot be sus-
t ai ned.

M. Setalvad cited a nunber of Indian authorities where
the words "buyer" and "purchaser" had not been given the
strict meaning that had been given in Luxor’'s case (1).
Simlarly, the words "lender" and "borrower" had been given
the meaning of "potential |ender" and "potential borrower".
It is, however, unnecessary to enter into a discussion of
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all those cases as it does not in any way advance the nmatter
beyond what | have already said. It is unnecessary to go
into the third contention of M. Setalvad in view of the
above deci sion.

For the reasons given above | agree with the conclusion
reached by ny brother, Patanjali Sastri, in the judgnent
just delivered by him that the appeal be allowed with costs
t hroughout .

Appeal al | owed.
Agent for the appellant: S.P. Varma
Agent for the respondent: Sukumar Ghose.
(1) [1941] A.C. 108.
9
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