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ACT:

Central Excises and Salt Act, 1944: Sections IIA 1IB
35A(2) and 35L(b)- Excess production rebate- Erroneously
granted- Show cause notice issued for recovery- \Wether
valid and permnissible- Refund of duty recovered w thout
authority of [law General |aw applicable- ‘Refund clains
before departnental authorities- Limtation provided under
Cust ons/ Central Excise Act and Rul es thereunder applicable.
%

Limtation Act, 1963: Limitation- Corporation of- Duty
levied wthout authority of law General ~|aw applicable-
Starting point- Wen mistake or error comes to light.

HEADNOTE:

The Superintendent of Central Excise issued a show cause
noti ce on Novenber 15, 1981 to the respondent for _recovery
of ‘excess production’ rebate erroneously granted under
Notification No. 108/ 78. The Assistant Collector, however,
on July 31, 1982 held that there was no excess Production
because of wilful incorrect statement or suppression of
facts and so held that the notice was barred by |apse of
time and dropped the demand.

The Coll ector of Central Excise exercising powers under
Section 35A(2) of the Central Excises and Salt| Act, 1944
issued a review show cause notice on Cctober 6, 1982 and
adj udi cated the case thereafter.

The Central Excise and Gold (Control) Appellate Tribuna
having allowed the appeal of the respondent, the Revenue
chal |l enged the said order in this Court.

Di sm ssing the Appeal

HELD: 1. Section IlIA of the Act would cone into
operation only when the denand is on account of Centra
Exci se duty short levied or not levied or ref unded
erroneously. The issue in the instant case, was not any of
the said reasons. [460F]
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2. \Were the duty has been levied without the authority
of Law or without reference to any statutory authority or
the specific provisions of the Act and the Rules franed
t hereunder have no application, the decision will be guided
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by the general Law and the date of Limitation would be the
starting point when the mistake or the error would cone
into light. [460F]

3. In nmaking claims for refund before the departmental
authority as assessee is bound within the four corners of
the Statute and the period of limtation prescribed in the
Central Excise Act and the Rules framed thereunder nust be
adhered to. The authority functioning under the Act are
bound by the provisions of the Act. If the proceedings are
taken under the Act by the department the provisions of
[imtation prescribed in the Act will prevail. [460Gl1

4. 1t my, however, be open to the departnent to
initiate proceedings in the Cvil Court for recovery of the
amount due to the departnent in case such a renedy is open
on the ground that the noney received by the assessee was
2not in the nature of refund. L460H]

Mles India Ltd. v. Assistant Collector of Custons,
[1985] ECR 289 referred to.

JUDGVENT:

CIVIL APPELLATE JURI SDIUTION: Civil Appeal No. 283 of
1988.

From the Order dated 9. 10. 1987 of the Customs Excise
and Gold Control Appellate Tribunal, New Delhi in Appeal No.
F-1744/83-D [Order No. 808/87-D ).

M K. Banerjee, Solicitor CGeneral? R P. Srivastava and
M's. Sushma Suri for the Appellant.

M G Ramachandran for the Respondent.

The Judgrment of the Court was delivered by

SABYASACHI MUKHARJI, J. This is ~a statutory appea
against the decision of the Custons, Excise and Gold
(Control) Appel-late Tribunal, under Section 35L(b) of the
Central Excises & Salt Act, 1944 [hereinafter called ’'the
Act’).

A sum of Rs.5,60,679.40 was sanctioned to the respondent
on the basis of Notification No. 108/78 as an incentive for
excess production. On 18.5.1979, the said sumwas credited
to the Personal Ledger Account of the dealer. "On 5th
Novenber, 1981, the Superintendent of Central Excise issued
a show cause notice asking the respondent to show cause as
to why the sum of Rs.66,306.62, granted in excess under the
aforesaid notification, be not recovered fromit.

On 31.7.1982, the Asstt. Collector, however, held  that
there was no excess production because of wilful incorrect
statement or suppression of facts by the respondent. In the
prem ses, he held that the notice was barred by |apse of
time according to the statute and, accordingly, dropped the
demand.

On 6th COctober, 1982, the Collector of Centra
Exci se, Chandigarh, while exercising his power under Section
25A(2) of the Act as it stood at the material time, issued a
review show cause notice against the order of the Asstt.
Collector. The case was adjudicated thereafter by the
Collector who found that the statutory tine limt wunder
Section 111 of the Act would come into play only where the
demand is on account of the central excise duty short I|evied
or not levied or refunded erroneously .

Aggri eved thereby, on or about 9th Cctober, 1987, the

respondent preferred an appeal before the Tribunal. The
Tribunal allowed the appeal. The propriety of. the said
decision is being sought to be challenged in this appeal. It

appears that Section 11 of the Act would cone into operation
only when the denmand is on account of central excise duty
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short levied or not levied or refunded erroneously. In the
i nstant case the issue was not for any of the said reasons.

It appears that where the duty has been levied w thout
the authority of law or without reference to any statutory
authority or the specific provisions of the Act and the
Rul es franed thereunder have no application, the decision
wi Il be guided by the general |aw and the date of limtation
woul d be the starting point when the nmistake or the error
cones to light. But in nmaking clainms for refund before the
departrmental authority, an assessee is bound wthin four
corners of the Statute and the period of [imtation
prescribed in the Central Excise Act and the Rules franed
t hereunder nust be adhered to . The authorities functioning
under the Act are bound by the provisions of the Act. If the
proceedi ngs are taken under the Act by the departnment, the
provisions of limtation prescribed in the act will prevail
It my, however;  be open to the department to initiate
proceedings in the Gwvil Court for recovery of the anpunt

PG NO 461
due to the departnent in case when such a renmedy is open on
the ground that the noney received by the assessee was not
in the nature of refund. -This was the view taken by the
Tribunal in a previous decision .in the case of Mles India
Ltd. v. The Asstt. Collector of Customs, but it was assail ed
before this Court. The appeal was wthdrawn. This Court
observed that the Custons Authorities, acting under the Act,
were justified in disallowing the claimfor refund as they
were bound by the period of limtation provided therefor in
the rel evant provisions of the Custonms Act., 1962. If really
the paynent of the duty was under a mistake of  law, the
party mght seek recourse to such alternative renedy as it
m ght be advised. See the observations of this Court in
Mles India Ltd. v. The Assistant Collector of Customns,
[1985] E.C. R 289.

In the aforesaid view of the matter the Tribunal was
right. The appeal, therefore, has no nerits and it is
accordingly not entertained and di'sm ssed. There is no order
as to costs.

N. V. K. Appeal di'sm ssed.




