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ACT:

H gh Court Judges (Conditions of Service) Act, 1954:
Par agr aphs 2, 9, ‘Part | of First Schedule, Secti on
17- A--Pensi on payable to retired-Judge of Hi gh Court--Fixing
of m nimum service of seven years-Fixing of | esser pension
to those not eligible--Wether discrimnatory-Anmending Act
of 1986--Whether applicable to all Judges irrespective of
their dates of retirenent.

Judi cial Activism Invoking of judicial activismto set
at naught |egislative judgment--Wether subversive of the
constitutional har nony and comty of
instrunmentalities--Court to carry out the obvious intention
of legislature--not to legislate itself.

HEADNOTE:
The Respondent retired as Judge of the Hghl Court on
3.10. 1983 on superannuation and elected to receive his
pension under Part | of the First SChedule to the H gh Court
Judges (Conditions of Service) Act, 1954. As a Judge of the
Hi gh Court, he had put in service of 5 years 10 nonths and
17 days and his pension was determ ned at Rs. 8,400 p.a.. and
famly pension at Rs.250 p.m

In 1986, the Act was anmended providing for an increased
pension from1.11.1986. Thereafter, the Respondent filed a
Wit Petition before the Hi gh Court praying for directions
that he was entitled to refixation of his pension from the
date of his retirement at Rs. 9,600 per annumon the basis
that the period of his service for pension was fit to  be
enlarged to six years, by addition of 1 nonth and 13 days;
that from Novenber 1, 1986 his pension nmay be refixed at
Rs. 20, 580 per annum at the rate of Rs.3,430 for six conplet-
ed years of service; and that the fam |y pension adnissible
to his wife be calculated on the basis that he had conpl eted
six years of service

During the pendency of the Wit Petition the Respondent
nmade representations to the Governnment of India that since
the respondent fell short of 6 conpleted years of service
only by 1 nonth and 13 days, the President may be pleased to
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allow himto add the period so as to

874

caluclate the pension, gratuity and fam |y pension on the
basis of 6 conpleted years of service as a Judge. By its
order dated April 16, 1987 the Government of India rejected
the representation of the respondent anbng other grounds
that the request was bel at ed.

By its judgnent dated March 15, 1988 the Hi gh Court
allowed the Wit Petition directing the Governnent to retix
his pension, famly pension and gratuity treating him as
having put in six conpleted years of service. The Union of
India has preferred the present appeal, by special |eave
agai nst the Hi gh Court’s order.

It was contended on behalf of the appellants that the
H gh Court has re-witten the retirenent benefit provisions
of the First Schedule to the Act which it was not entitled
to and hence the refxation of the pension on that basis was
whol ly illegal and unconstitutional -

However, during the pendency of the appeal this Court in
its proceedings dated Decenber 15, 1988 the Governnent
directed, after obtaining the necessary sanction from the
President under Section 16 of the Act, the addition of 1
month and 13 days subject to the final decision of this
Court in the appeal. However, it was added that the period
shall be disregarded in calculating additional pension. if
any, under Part |, Part Il and Part 111 of the First Sched-
ul e of the said Act.

Al'l owi ng the appeal, 'this Court.

HELD: 1. It is.a well-known practice in_pensionary
schenmes to fix a mninmmperiod for purposes of pension
VWhat shall be the minimumperiod for such pension wll

depend on the particular service, the age at which a person
could enter into such service. the normal period which he is
expected to serve before his retirement-on superannuation
and various other factors. There is nothing in evidence to
suggest that the period of seven conpleted years of  service
fixed for pension is arbitrary. So far as the Judges of the
Hi gh Court are concerned even under the Government of /India
Act a period of seven conpleted years of service 'before
superannuati on was prescribed for eligibility for pension
In fact no pension was provided for those who had not com
pleted seven years of service under pre-constitutiona
schenme. Thus there are historical grounds or reasons for
fixing not |ess than seven years of service for ~pension
Part | deals with pensionary schene. Prescribing a mininum
period of service before retirement on superannuation, for
pension is the very scheme itself and not a «c¢lassification
It is aqualification for eligibility. It is different from
conput ati on of pension. Al those who

875

satisfy that condition are eligible to get pension. [885GH
886A- C]

2. Even those who had conpl eted seven years of service
were not given pension for all the conpleted years of serv-
ice at the rate of Rs.1,600 per annumand a maximum |imt
has been fixed for purposes of pension. If one calculates
the maxi mum anmount provided with reference to the rate per
year roughly in about 14 years of service one would have
reached t he maxi mum anount. Any service above that period is
not taken into account. Thus a person who had put in the
m ni mum period for getting the naxi num pension could be said
to be favourably treated against the person who had put in
nore nunber of years of service than needed for the maxi num
pension and thereby discrininated. [886D E

3. It is not correct to state that the amount of pension
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provided in paragraph 9 is m nimum pension. The said para-
graph does not use the word "mninmum but only states that
if a Judge retires without being eligible for pension under
any of the provisions. notwthstanding anything contained in
the other provisions. the pension of a particular anount
mentioned therein shall be paid to the Judge. This anount is
not calculated or has any reference to any period of serv-
ice. A Judge who had put in only two years of service before
retirement will also receive the sanme anount as that of a
Judge who has conpleted six years of service. |If the
provision is struck down as unconstitutional the condition
relating to conpletion of seven years of service in para-
graph 2, all those who had put in less than six conpleted
years of service would be seriously affected and paragraph 9
al so woul d becone inapplicable. Further, it nmay be open to
those who have put in nmore-than five years or nmore than four
years as the case may be. to contend that they are discrim -
nat ed agai nst because persons who had put in less than that
period wi 'l get pension at nuch higher rate. [886F-H 887A]
4. The Amendi ng Act 38 of 1980 provided that the anend-
ed |iberalised pension schene woul d apply only to a Judge
who has retired on or after the comencenent of the High
Court and Suprene Court Judges (Conditions of Service)
Amendnent Act. 1986. A-simlar provision which made the
amendment 01 1976 applicable only to those Judges who have
retired on or after CGctober 1. 1974 was struck down as ultra
vires and it was decided that the benefit of the anendnent
was available to. all the retired Judges irrespective of the
date of retirement but subject to the condition that the
enhanced pension was payable only with effect from Cctober
1, 1974. The Amendi ng Act of 1986 could not restrict the
applicability of the anended provision to only those who
have retired on or after the conmencenent of the Amending
Act. It
876
woul d be applicable to all the Judges irrespective  of the
dates of retirenment and they would be entitled to 'be paid
pension at the rates provided therein with effect’ from
Novenber 1, 1986. [883A-D

Union of India v. B. Malick. [1984] 3 SCR 550; N.L.
Abhyankar v. Union of India, [1984] 3 SCR 552 -and D. S
Nakara v. Union of India, [1983] 2 SCR 165, referred to.

5. In the instant case. H gh Court had exceeded its
jurisdiction and power in anending and altering the provi-
sions of paragraph 2 by substituting different mninmm
period for eligibility for pension in paragraph 2 of Part I.
Since the respondent has not put in seven conpl eted years of
service for pension he will be eligible for pension at. the
rates provided in paragraph 9 of Part | of the First ~Sched-
ule to the Act, that is to say for the period from4.10.1983
to 31.10.1986 at the rate of Rs.8,400 per annum and for the
period on and from Novenber 1, 1986 at the rate of Rs.
15, 750 per annum [ 887B- (]

6. Since in conpliance with the nandanus issued by the
High Court, the President of India was pleased to sanction
the addition of one nonth and 13 days to the service of the
respondent to nmake it six years of conpl eted service subject
to the final decision in this appeal, this Court does not go
into the question whether the H gh Court was right in set-
ting aside the earlier rejection for addition of the period.
The addition of one nonth and 13 days does not nake any
difference in calculation of pension it is relevant only for
the purpose of calculating the gratuity under section 17A(3)
of the Act. As the period was | ess than three nonths and as
the President was pleased to sanction the addition in exer-
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ci se of his power under Section 16 of the Act though subject
to the final decision of this Court it is just and necessary
to allow this addition to remain for the purposes of cal cu-
lation of gratuity, and family pension only though not for
pension. The respondent will be entitled to fixation of
fam ly pension and for paynent of gratuity cal cul ated on the
basi s of his having conpleted six years of service. [887D H|

7.1. It is not the duty of the Court either to enlarge
the scope of the legislation or the intention of the |egis-
lature when the |anguage of the provision is plain and
unanbi guous. The Court cannot rewite, recast or refrane the
| egislation for the very good reason that it has no power to
| egi sl ate. The power to legislate has not been conferred on
the courts. The Court cannot add words to a statute or read
words into it which are not there. Assuning there is a
defect or an onission in the
877
words used by the |legislature the Court could not goto its
aid to correct or nmake up the deficiency. Courts shal
deci de what the law i S. and not what it should be. The Court
of course adopts a construction which will carry out the
obvious intention of the | egislature but could not |egislate
itself. But to invoke judicial activismto set at naught
| egislative judgnment is subversive of the constitutiona
harmony and comity /of instrunentalities. [885A-D

7.2 Modifying and altering the schene and applying it to
others who are not otherw se entitled to under the scheneg,
will not also cone under the principle of affirmative action
adopted by courts sonme times in-order to avoid  discrimna-
tion. What the H gh Court has done in this case is a clear
and naked usurpation of |egislative power. [885F]

P.K. Unni v. Nrmala Industries, [1990] 1 SCR 482;
Mangi l al v. Suganchand Rathi, [1965] 5 SCR239; Sri Ram Ram
Narai n Medhi v. The State of Bonbay, [1959] Supp. 1 SCR 489;
Smt. Hra Devi & Os. v. District Board, Shahjahanpur
[ 1952] SCR 1122; Nalinakhya Bysack v. Shyam Sunder Hal dar &
Os., [1953] SCR 533; Gujarat Steel Tubes Ltd. v. Qujarat
St eel Tubes Mazdoor Sabha, [1980] 2 SCR 146; S. Narayanaswa-
m v.G Pannerselvam & Ors., [1973] 1 SCR 172; N.S. /Varda-
chari v. G Vasantha Pai & Anr., [1973] 1 SCR-886; Union of
India v. Sankal Chand H matlal Sheth & Anr., [1978] 1 SCR
423 and Commi ssi oner of Sales Tax, U P.v. Auriaya Chanber of
Conmer ce, All ahabad, [1986] 2 SCR 430, relied on.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 3674 of
1988.

From the Judgnent and Order dated 15.3.1988 of the
Al'l ahabad High Court in Gvil Msc. Wit Petition No. 20328
of 1986.
V.C. Mahajan, CV.S. Rao and A Subba Rao for the ' Appel-
| ants.

Deoki Nandan Aggarwal -in-person and Ms. S. Dixit for
the Respondents.
The Judgnent of the Court was delivered by

V. RAMASWAM , J. The respondent was el evated as Judge of
the Al l ahabad H gh Court on Novenber 17, 1977. He retired on
Cctober 3, 1983 on superannuation at the age of 62. He had
elected to receive his pension under Part | of the First
Schedul e to the High
878
Court Judges (Conditions of Service) Act, 1954. As he had
put in only a period of five years 10 months and 17 days
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service as a Judge. of the High Court, under paragraph 9
Part | of the First Schedul e pensi on payabl e was determ ned
at the rate of Rs. 8,400 per annumand the famly pension in
the event of his death earlier than his wife at Rs.250 per
month in the letter of Accountant CGeneral, Allahabad dated
December 2, 1983. The gratuity was worked out at Rs.
11,665.66 P. in |unp-sum under Section 17A(3) also on the
ground that he had put in only five conpleted years of
service. The pension was payable with effect from Cctober 4,
1983. The Act was amended by the Amendi ng Act No. 38 of 1986
providing for an increased pension with effect from Novenber
1, 1986. On Decenber 10, 1986 the petitioner filed a wit
petition before the Allahabad H gh Court under Article 226
of the Constitution praying for an order or directions
declaring (i) that hewas entitled to refixation of his
pension fromthe date of his retirement, nanmely, Cctober 4,
1983 to COctober 31, 1986 at Rs.9, 600 per annum pl us dearness
al  owance admi ssible under the rules from’tine to tine on
the basis that the period of his service for pension was fit
to be enlarged to six years, by addition of 1 nonth and 13
days to the 5 years 10 nonths and 17 days; (ii) for refixa-
tion of pension for the period from Novenber 1, 1986 at
Rs. 20, 580 per annum plus dearness all owance or other allow
ances as nmay be adm ssible under the rules from tine to
time, at the rate /of Rs.3,430 per annumfor six conpleted
years of service as stated above; (iii) to retix the famly
pension admissible to his wife on the scale allowed under
Section 17A as anended by Act 38 of 1986 again taking the
period of conpleted years of service as 6 years and not as
total service of 5 years, 10 nonths, and 17 days.

During the pendency of the wit petition the respondent
nade representations to the Governnent of India stating that
since the respondent fell short for 6 conpleted years of
service only by one nmonth and 13 days, the President may be
pl eased to allow himto add the period so as to calculate
the pension, gratuity and famly pension on the basis of 6
conpleted vyears of service as a Judge. By its order dated
April 16, 1987 the Governnent of India rejected the repre-
sentation of the respondent anong other grounds that the
request was belated. By its judgnent dated March 15, 1988
the High Court allowed the wit petition directing the
CGovernment to retix his pension, his famly pension  and
gratuity treating himas having put in six conpleted years
of service and in the manner provided in the judgnent.

The nmain grievance of Union of India in this appeal is
that the Hi gh Court has rewitten the retirenent  benefit
provi sions of the First

879
Schedule to tile Act which it was not entitled to and the
refixation of the pension on that basis was wholly " illega

and unconstitutional. Since the High Court issued the nanda-
mus directing the Union of India to add one nonth ‘and 13
days to the total length of service renderred by the re-
spondent as Judge of the Allahabad H gh Court for the com
puting the pension under Section 16 of the Act, during the
pendency of the appeal in this Court in the proceedings
dated Decenber 15, 1988 the Governnent directed, after
obtaining the necessary sanction fromthe President under
Section 16 of the Act, the addition of one nonth and 13 days
"subject to the final decision of this Court 1in Special
Leave Petition 6798 of 1988 (CA No. 3674 of 1988)." However,
they added that the period shall be disregarded in calcul at -
ing additional pension, if any, under Part | and Part |l and
Part H of the First Schedule of the Said Act.

In order to appreciate the argunent of the |earned
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counsel for the appellant-Union of India it is necessary to
set out certain provisions relating to pension payable to a
Judge of the High Court on his retirement. Cause 17 of the
Government of India (H gh Court Judges) Order, 1937 relating
to pension payable to a Judge on his retirement which was
in force prior to the comng into force of the Constitution
provided that "a pension shall be payable to a Judge on his
retirement if, but only if, either:
"(a) he has conpleted not |less than 12 years’
service for pension; or
(b) he has conpleted not less than 7 vyears’
service for pension and has attained the age
of sixty; or
(c) he has conpleted not less than 7 vyears’
service for pension and his retirement 1is
nmedically certified to be necessitated by
ill-health™
Thus it may be seen that under the provisions then
exi sting a Judge who had conpleted | ess than seven years of
servi ce was not allowed any pension
As we are concernedin this case to the provisions
applicable to a Judge to whom Part | of the First Schedule
of the Hi gh Court Judges (Conditions of Service) Act, 1954
is applicable either by reason of his appointment directly
to the High Court fromthe Bar or who has el ected to receive
pensi on payabl e under that part we need to set out
880
only relevant provisions relating to pensionin Part | of
the First Schedul e.. Paragraphs 2, 3, 4, 5, and 9 as stood
prior to its amendnent by Act 35 of 1976 read as foll ows:
"2. Subject to the other provisions of this
part, the pension payable to a Judge to whom
this Part applies and who has conpleted not
l ess than seven years of service for | pension
shal | be the basic pension specified in para-
graph 3 increased by the additional pension
if any, to which he is entitled under para-
graph 5.
3. The basic pension to which such a ' Judge
shall be entitled shall be--
(a) for the first seven conpleted years  of
service for pension, Rs.5,000 per annum and
(b) for each subsequent conpleted vyear of
service for pension, a further sum of Rs.
1, 000 per annum
provided that the basic pension shall~ in no
case exceed Rs. 10,000 per annum
4. For the purpose of calculating additiona
pensi ons, service as a Judge shall be classi-
fied as follows: -
G ade |. Service as Chief Justice intany High
Court;
Grade 11. Service as any other Judge in any
H gh Court.
5. For each conpleted year of service for
pension in either of the grades nentioned in
paragraph 4, the Judge who is eligible for a
basi ¢ pension under this Part shall be enti-
tled to the additional pension specified in
relation to that grade in the second col um of
the tabl e annexed hereto.
provi ded that the aggregate anmpunt of
his basic and additional pension shall not
exceed the amount specified in the third
colum of the said table in relation to the
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hi gher grade in which he has rendered service
for not |ess than one conpl eted year

881
TABLE

Service Addi ti onal pension Maxi mum

aggregate
per annum pensi on per
annum
Rs. Rs.

Gade | 740 20, 000

Grade 11 740 16, 000

9. \Where a Judge to whomthis Part applies,
retire or has retired at any tine after the
26t h January, 1950 without being eligible for
a pension under any other provision of this
Part, then, notwi thstanding anythi ng contai ned
in the foregoing provisions, a pension of
Rs. 6, 000 per annumshall be payable to such a
Judge.

Provided that nothing in this paragraph shal
appl y- -

(a) to an additional Judge or acting Judge; or
(b) to a Judge who at the tine of his appoint-
ment i's in-receipt of a pension (other than a
di sability or wound pension) in respect of any
previ ous service under the Union or a State.
Note: ' The Proviso was added by Act No. 46 of
1958."

By the Amending Act 35 of 1976 the First & Schedule was
amended by substituting paragraphs 2 and 9 and deleting
paragraphs 3, 4 and 5. The substituted paragraphs 2 and 9
read as follows:

"2. Subject to the other provisions ‘of this
Part, the pension payable to a Judge to whom
this Part applies and who has conmpleted not
| ess than seven years of service for |/ pension
shal | be--

(a) for service as Chief Justice in‘any High
Court, Rs.2,400 per annum and

(b) for service as any other Judge in any High
Court, Rs. 1,600 per annum

provided that the pension shall in no -case
exceed Rs.28,000 per annumin the case of a
Chief Justice and Rs. 22,400 per annumin -the
case of any other Judge.

882

9. \Were a Judge to whomthis Part ap-
plies, retires or has retired at any . tine
after the 26th January, 1950 w t hout bei ng
eligible for pension under any ot her provision
of this part, then, notwithstanding any-
thing contained in the f oregoi ng ' provi-
si ons, a pension of Rs.8,400 per annum

shal | be payable to such a Judge.

Provided that nothing in this paragraph shal

appl y--

(a) to an additional Judge or acting Judge; or

(b) to a Judge who at the tine of his appoint-

ment is in receipt of a pension (other than a

di sability or wound pension) in respect of any

previ ous service under the Union or a State."

These anmended provisions Were held applicable in respect

of all the Judges of the Hi gh Court who have retired irre-
spective of their dates of retirement in the decisions of
this Court in Union of. India v. B. Mlick, [1984] 3 SCR 550
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and N.L. Abhyankar v. Union of India, [1984] 3 SCR 552.
However the increased pension was payable only with effect
from Cctober 1, 1974,

Part | of the First Schedul e was further amended by Act
38 of 1986 with effect from Novermber 1, 1986 and t he anended
par agraph 2 reads as foll ows:

"2. Subject to the other provisions of this
Part, the pension payable to a Judge to whom
this Part applies, and who has
conpl eted not |ess than seven years of
service for pension shall be---
(a) for service as Chief Justice in any High
Court, Rs.4,500 per annum for each conpleted
year of service
(b) for service as any other Judge in any High
Court, “RS. 3,430 per annum for each conpleted
year -of service
provided that the pension shall in no case
exceed Rs.54,000 per annumin the case of a
Chief Justice-and Rs. 48,000 per annumin the
case of any other Judge."
The Act further anended paragraph 9 by substituting Rs.
15,750 for the figure Rs.6,000-
883

At this stage itself, we may note that this Amendi ng Act
38 of 1986 provided that the amended liberalised pension
schene would apply only to a Judge "who has retired on or
after the commencenent of the H gh Court and Suprene Court
Judges (Conditions  of Service) Anendrment Act, 1986." A
sim lar provision which mde the amendnent by Act 35 of 1976
applicable Only to those judges who have retired on or after
October 1, 1974 was held ultra vires and struck down in the
two decisions of this Court above referred to and it was
held that the benefit of the anmendnent was available to al
the retired judges irrespective of the date of retirenent
but subject to the condition that the enhanced pension was
payable only with effect from Cctober 1, 1974. That 'was al so
ratio of the decision of the Constitution Bench’ of this
Court in D.S. Nakara v. Union of India, [1983] 2 SCR 165. On
the same reasoning and | ogic we have to hold-that Anending
Act. 38 of 1986 could not restrict the applicability of the
amended provision to only those who have retired on or after
t he comrencenent of the Anending Act. The resultant position
woul d be that the provisions of pension in Part | of First
Schedul e as amended by Act 38 of 1986 woul d be applicable to
all the Judges irrespective of the dates of retirenent and
they would be entitled to be paid pension ~at the rates
provided therein with effect from NOvenber 1, 1986,

As already stated, the respondent retired from service
on Cctober 3, 1983. For the period from Cctober 4, 1983 til
Cct ober 31, 1986 the respondent clainmed that he is -entitled
to be paid at the rate of Rs.9,600 and at the rate of
Rs. 20,580 per year from Novenmber 1, 1986 when the Amending
Act 38 of 1986 cane into force, plus the usual dearness
al l owance adm ssible fromtime to time. This claimwas nade
on the ground that the power of the President under Section
16 of the Act though discretionary could not be exercised
arbitrarily or on extraneous or other unsupportable grounds
that on the facts and circunstances the refusal to include
the period of one nonth and 13 days to the length of his
service by the order of ’'the Governnent dated April 16, 1987
was illegal and on the facts and circunstances, his case is
a fit one for enlarging the period of his service to six
years. On the assunption that he is entitled for such en-
| argenent and the had conpleted six years of service, the
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further case of the respondent was that he is entitled for
calculation on the pension at the rate of Rs. 1,600 for each
conpl eted year of service and for six.years at Rs.9.600 per
annum for the period prior to Novenber 1, 1986. He further
contended that in paragraph 2 of Part | of the First Sched-
ule the words "who has conpleted not |ess than seven years
of service for pension’’ shall be read as "who has conpl eted
nore than five years of service for pension" on

884

the ground that while a Judge who has conpl eted seven vyears
of service is permitted to calculate at the rate of Rs.
1,600 for each conpleted years of service, a person who had
not conpleted seven years of service could not be denied
that benefit. But finding that a person who had conpleted
only five years of service or |less than five years of serv-

ice, if the pensionis tobe calculated at the rate of Rs.
1,600, would get Rs.8,000 or |ess than Rs. 8,000 though Rule
9 provided for a fixed pension of Rs.8,400 per annum for

those who had not conpleted seven years of service, he
wanted to read "not |less than five years" of service in
paragraph- 2 as "nore than five years" of service. This
argunent was accepted by the H gh Court on the ground that
there is no rational basis for depriving a Judge who had put
in six conpleted years of service to calculate the benefit
of pension at the rate of Rs. 1,600 per year of service
which was provided for those who had conpl eted seven vyears
of service. The Hi gh Court was of the view denying the
benefit of calculation at the rate of Rs. 1,600 per vyear
would lead to the striking down of the provision as a dis-
crimnatory piece of legislation-and that however the provi-
sion can be saved by "readi ng-down paragraph 2 of Part | of
the First Schedule to the Act and reading 'nore than five
years’ in the place of not |less than seven years." In that
vi ew the Hi gh Court anended paragraph 2 so to say by substi -
tuting the words "not less than 7 years" as "nore than 5
years" and allowed the claimfor payment of pension at
Rs. 9,600 per annum for the period from 4.10.1983 to
31. 10. 1986.

As already stated as per the Amending Act 38 of 1986
t he pensi on payable for those who have conpleted 7 years of
service was to be calculated at the rate of Rs.3,430 for
each conpleted year of service and for those who have  not
conpleted 7 years of service a sumof Rs. 15,750 was payable
as pension. On the sane reasoning which pronpted the Hi gh
Court to read "less than seven years" as “nore- than five
years" in the provision which was in force prior to Novenber
1, 1986 the High Court further held that since infour years
service the Judge woul d have earned Rs. 13,720 and on com
pletion of five years service he would have earned Rs. 17, 150
calcul ated at the rate of Rs.3430 per annum as agai nst 'a sum
of Rs.15,750 provided in paragraph 9, necessarily
paragraph 2 will have to be read down by providing instead
of "not |less than seven years" as "nore than four years".
The | earned Judges read the provisions in the manner as —was
amended by them and cal cul ated the pension payable to the
respondent at Rs. 20,580 per annum for the period Novenber 1,
1986. Consequential relief relating to the paynent of the
gratuity and famly pension inthe light of the relief
granted relating to pension was also directed to be given.
885

W are at a loss to understand the reasoning of the
| earned Judges in reading down the provisions in paragraph 2
in force prior to Novenber 1, 1986 as "nore than five years"
and as "nmore than four years" in the sanme paragraph for the
peri od subsequent to Novermber 1, 1986. It is not the duty of
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the Court either to enlarge the scope of the legislation or
the intention of the |egislature when the | anguage of the
provision is plain and unanbi guous. The Court cannot re-
wite, recast or reframe the legislation for the very good
reason that it has no power to legislate. The power to
| egislate has not been conferred on the courts. The Court
cannot add words to a statute or read words into it which
are not there. Assuming there is a defect or an omssion in
the words used by the legislature the Court could not go to
its aid to correct or nmake up the deficiency. Courts shal
deci de what the law is and not what it should be. The Court
of course adopts a construction which will carry out the
obvi ous intention of the |egislature but could not |egislate
itself. But to invoke judicial activismto set at naught
| egi slative judgment _i's subversive of the constitutiona
harmony and comity of instrumentalities. Vide P.K Unni v.
Nirmala Industries, 1990 1 SCR 482 at 488; Mangilal wv.
Suganchand Rat hi, [1965] 5 SCR 239; Sri Ram Ram Narai n Medh
v. The State of Bonmbay, [1959] Supp. 1 SCR 489; Smt. Hira
Devi & Or's.v. District Board, Shahjahanpur, [1952] SCR 1122
at 113 1; Nalinkhya Bysack v. Shyam Sunder Haldar & Os.,
[1953] SCR 533 at 545; Gujarat Steel Tubes Ltd. v. Cujarat
St eel Tubes Mazdaor Sabha, [1980] 2 SCR 146; S. Narayanaswa-
m v. G Pannerselvam & Ors., [1973] 1 SCR 172 at 182; N.S.
Vardachari v. G /Vasantha Pai & Anr., [1973] 1 SCR 886;
Union of India v. Sankal Chand H matlal Sheth & Anr., [1978]
1 SCR 423 and Conmi ssioner of Sales Tax, U P.v. Auriaya
Chanmber of Conmerce, Allahabad, [1986] 2 SCR 430 at 438.
Modi fying and altering the schene and applying it to others
who are not otherw se entitled to under the schene, will not
al so cone under the principleof affirmative action adopted
by courts sonme times in order to avoid discrimnation. If we
may say so, what the High Court has done in this case is a
cl ear and naked usurpation of |egislative power.

The view of the Hi gh Court that paragraph 2 discrim-
nat es between those who have conpl eted seven years of serv-
ice and those who have not conpleted that much service is in
our opinion not correct. It isa well-known practice in
pensionary schenmes to fix a mnimmperiod for purposes of
pensi on. \Wat shall be the m ni mumperiod for such  pension
will depend on the particular service, the age at which a
person could enter into such service, the normal period
which he is expected to serve bhefore his retirenent on
superannuation, and vari -

886
ous other factors. There is nothing in evidence to  suggest
that the period of seven conpleted years of service fixed
for pensionis arbitrary. So far as the Judges of the . High
Court is concerned as we have noticed earlier even under the
CGovernment of India Act a period of seven conpl eted years of
servi ce before superannuati on was prescribed for eligibility
for pension. In fact no pension was provided for those who
had not conpl eted seven years of service under preconstitu-
tion scheme. Thus we have history or historical grounds  or
reasons for fixing not |ess than seven years of service for
pension. Part | deals with a pensionary schene. Prescribing
a mni mum peri od of service before retirenent on superannua-
tion, for pension is the very scheme itself and not a clas-
sification. It is so to say a qualification for eligibility.
It is different fromconputation of pension. Al those who
satisfy that condition are eligible to get pension

Even those who had conpl eted seven years of service
were not given pension for all the conpleted years of serv-
ice at the rate Rs. 1,600 per annumand a maximumlimt has
been fixed for purposes of pension. If we calculate the
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maxi mum anmount provided with reference to the rate per vyear
roughly in about 14 years of service one would have reached
the maxi mum anmount. Any service above that period is not
taken into account. Thus a person who had put in the m ninum
period for getting the maxi num pension could be said to be
favourably treated against the person who had put in nore
nunber of years of service than needed for the maxi mum
pension and thereby discrimnmnated. Thus the reasonabl eness
of the provision in the pensionary schenme cannot be consid-
ered in this line of reasonings. It is not inpossible to
visualise a case where the pension payable would be nore
than the last drawn pay if the maximumlimt had not been
fixed.

It is also not correct to state that the anount of
pension provided in paragraph 9 is mnimum pension. The said
paragraph does not use the word ’'mininumi but only state
that if a Judge retires w thout being eligible for pension
under any of the provisions, notw thstandi ng anything con-
tained in the other provisions, the pension of a particular
amount nmentioned therein shall be paid to the Judge.. This
amount is-not cal cul ated or has any reference to any period
of service. For instance a Judge who had put in only two
years of service before retirenent will also receive the
same anount as that of a-Judge who have conpleted six vyears
of service. Again if we run down the provision and strike as
unconstitutional the <condition relating to conpletion of
seven years of service in paragraph 2-all those who had put
in less than six conpleted years of service would be seri-
ously affected and
887
paragraph 9 al so woul d becone inapplicable. Further if we
anmend paragraph 2 of Part | of the First Schedul e of the Act
as done by the High Court it nmay be open to those who have’
put in nore than five years or nore than four years as the
case may be to, contend that they are discrimnated against
because persons who had put in less than that period wll
get pension at nuch higher rate.

We have, therefore, no doubt that the H gh Court had
exceeded its jurisdiction and power in amending and altering
the provisions of paragraph 2 by substituting different
m ni mum period for eligibility of pension in paragraph 2  of
Part |. Since the respondent has not put in seven conpleted
years of service for pension he will be eligible for pension
at the rates provided in paragraph 9 of Part | of the First
Schedule to the Act, that is to say for the period from
4.10.1983 to 31.10.1986 at the rate of Rs. 8,400 per annum
and for the period on and from Novermber 1, 1986 at the rate
of Rs. 15,750 per annum

We have already noticed that during the pendency of  the
appeal in this Court in the proceedi ngs dated Decenber 15,
1988 the Covernment of India communicated to the Chief
Secretary, Governnent of Lucknow, in conpliance with the
mandanus issued by the High Court, that the President of
I ndia was pleased to sanction the addition of one nonth —and
13 days to the service of the respondent to nake it six
years of conpleted service subject to the final decision in
this appeal. In the circunstances however and in the view we
have expressed earlier on the question of pension, we do not
want to go into the question whether the H gh Court was
right in setting aside the earlier rejection for addition of
the period. Since the addition of one nonth and 13 days does
not make any difference in cal culation of pension as we have
already stated, this Presidential sanction has becone rele-
vant only for the purpose of calculating the gratuity under
section 17A(3) of the Act. As the period is less than three




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 12 of 12

nonths and as the President was pleased to sanction the
addition in exercise of his power under Section 16 of the
Act though subject to the final decision of this Court we
woul d consider it just and necessary to allow this addition
remain in force for the purposes of calculation of gratuity,
and fam |y pension only though not for pension

The appeal is accordingly allowed and the order of the
Hi gh Court is set aside. The respondent will however be
entitled to fixation of famly pension and for payment of
gratuity calcul ated on the basis of his having conpleted six

years of service. There will be no orders as to costs.
G N Appeal al -
| owed.
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