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These appeal s are directed against the judgnment and order
dat ed 30.12. 1998 passed by learned Single Judge of the Madras
H gh Court in Second Appeal No.2253 of 1986 and Second Appea
Nos. 145 & 146 of 1988.

Brief facts giving rise to the present appeals are that
the plaintiff filed a suit being O-S.No.409 of 1981 for partition and
separ at e possession  and also claimed for rendition of accounts. The
plaintiff is the second wi fe of Raju Naidu. Raju Naidu married
Raj akant hammal as his first wife and she died in or about 1946
| eaving behind the defendant Nos. 1 & 2 as their sons and one
daughter by nanme Saraswathi. After the death of his wife, Raju
Nai du married second tine to the plaintiff as the second wife. There
was no issue fromthe second wife. Raju Naidu died intestate in 1954
and on his death the plaintiff and defendant Nos. 1 & 2 were the | ega
heirs to inherit the properties of Raju Naidu. 'B /schedul e properties
are the separate and self acquired properties of Raju Naidu.- It is
alleged that the plaintiff and Defendant Nos.1 &2 lived am cably for
sonetine. Afterwards, the plaintiff started living separately and
Def endant Nos.1 & 2 were giving her share of income fromthe
properties. She demanded partition of the properties. It was
prom sed by both the sons of Raju Naidu and step sons of the plaintiff
but without any result. One year before filing of the present suit,

Def endant Nos.1 & 2 started acting against-the interest of the plaintiff
and they stopped giving the income to the plaintiff. Then they

alienated itemNos. 3 to 8 of the schedul ed properties to Defendant
No.3 and further to Defendant No.4 the entire 'B & ' C schedule
properties under the pretext of the decree in O S. No.101 of 1967 and

O S. No. 247 of 1970 agai nst Defendant Nos.1l & 2. The plaintiff was

not a party to these two suits and therefore that decree was not

bi nding on her. It is alleged that a notice was sent \ for the first tine
for partition of the properties sonmetinme in 1979 which was replied by
the defendants. It is alleged that a reply was sent by the defendant
No.1 to the plaintiff wherein it was stated that the allegations are
false and item No.2 has been purchased recently by the defendant

No. 1 out of the sale proceeds got by himby selling itemNos.3 to 8 in
favour of Defendant No.3. Item No.2 also belonged to the joint

famly. It was also alleged that at the time of marriage, Raju Naidu
had al ready executed a registered settlement deed dated 17.4. 1947

and in that 38 cents were given to the plaintiff and the plaintiff

remai ned in peaceful possession of the 'C schedul e properties.
Thereafter, when the suit was filed the defendant No.1l filed a witten
statement and in that it was alleged that the plaintiff does not have
any share in the property and 'C schedul e property was already
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settled in her favour. A panchayat was al so convened and
arrangenent was nmade that ' C schedul ed property woul d remain
with her and she would not claimany share in the property. It is also
al l eged that Defendant No.1 nmaintained the defendant No.2 and
their sister and gave her in narriage. After the death of her husband,
she and her mnor son are still maintained. It is also alleged that sale
deed in favour of defendant No.3 was executed by defendant No.1l to
neet the debts to the extent of Rs.40,000 by way of pronissory notes
and sinple nortgages. As such, the suit filed by the plaintiff was
barred by | aw. Defendant No.;2 also contested the suit and even
chal l enged the marriage of the plaintiff with Raju Naidu. It is alleged
that after the death of Raju Naidu only two sons became the sole
owners by way of survivorship. It is alleged that he has sold
undi vided hal f of the properties for valid consideration. Defendant
No. 3 was a purchaser and he contested the suit and subnmitted that
the suit was not numintainable  wthout the prayer for cancellation of
the two sal e deeds and he al so took the plea of linitation. Defendant
No. 4 bei ng anot her purchaser of the property, took the plea that the
plaintiff only lived with the deceased Raju Naidu for few nonths and
she | eft ‘'onher own and went to her parents’ house. It was al so
all eged that his son Mahendran has purchased Door No.8-A and 8-
B in Kutchery Road for a valid consideration of Rs.26,000/- from
defendant No.2. It is also alleged that he has also filed a suit being
OS No. 416 of 1981 for allotnent of share.
So/faras 'A schedul e properties are concerned, only
partial relief has been given to plaintiff with regard to 'A schedul e
properties. W are primarily concerned with "B schedul ed properties.
The trial court initially framed 10 issues and 7 additional issues were
framed in OS 409 of 1981 and 11 issues were framed with regard to
OS 416 of 1981. Both the suits were tried together as there was
conmon evidence in both the suits. Large nunber of docunents
were filed by both the sides. The trial court after hearing the parti es,
di smi ssed OS No. 409 of 1981 and passed a prelimnary decree for
partition and separate possession of plaintiff’s half share in the suit
"A schedul e property in OS No.416 of 1981. Aggrieved against this
order defendant No.1 preferred an appeal being AS No.55 of 1984
and the plaintiff also preferred an appeal being AS 'No.244 of 1984
on the file of the District Judge. The appeal of the plaintiff with regard
to OSNo. 409 of 1981 was all owed and the judgnent and decree was
set aside and a prelimnary decree was passed for partition and
separate possession of plaintiff’'s 1/3rd share in the properties
mentioned in 'B schedul e and further directed defendant Nos. 1 to 3
to render accounts in respect of items 3 to 8 of plaint 'B schedul e
properties and directed defendant Nos. 1 and 2 to render accounts
in respect of the income fromitenms 1 and 2 -of the plaint B schedul e
properties fromthe date of the suit and further directed Defendant
No.4 to render accounts in respect of the income fromthe portion/ of
item1l of "B schedule property fromthe date of purchase. Def endant
No.1's appeal being AS No.55 of 1984 was al so allowed /and the
j udgenent and decree in OS 416 of 1981 was nodified to the effect
that the plaintiff was entitled to the share of Thanbai yan the 2nd
defendant in the plaint A schedul e property and that the suit for
partition was dismssed in view of the suit for general partition in OS
No. 409 of 1981was decreed. Aggrieved agai nst these two orders,
three second appeals were preferred before the Hgh Court. In
Second Appeal No.2253 of 1986 the follow ng substantial questions
of law was franed
" \Whether the plaintiff’s claimwas not
barred by limtation by exclusion and ouster and
defendants 1 and 2 in the suit had not acquired title
to the suit properties by adverse possession ?"

In Second Appeal Nos. 145 and 146 of 1988, the foll owi ng substantia
guestions of |aw were franed.
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" (1) Whet her the Lower Appellate Court is
right in negativing the claimof the defendants that
they had acquired title by adverse possession ?

(2) Whether the Lower Appellate Court was
right in overlooking that the plaintiff had been
excl uded even before the coming into force of Act 30
of 1956 and had thereby |ost her right by exclusion
and ouster ?

(3) Whet her the Lower Appellate Court
was right in omtting to note the suit instituted 12
years after the issue of notice under Ex.B 3 dated
2.11.1955 admtting ouster and dispossession is
barred by limtation and the relief of partition would
not be avail able ?"

In fact, the basic question for our consideration in the present
appeals” is whether the plaintiff is entitled to 1/3rd share in the
properties or -not 2 In this connection, the question with regard to the
adver se possessi on whi ch was specifically argued has to be dealt
with and whether the plaintiff lost her right for 1/3rd share in the
properties of Raju Nai du because of adverse possession or not ? 1In
case, the plea of the defendants succeeds and that she has |ost her
right to claim1/3rd share in the properties of Raju Naidu because of
adver se possession/then in that case, nothing survives in the present
appeal s before us.

Many 'pl eas were takenlike the narriage of the plaintiff
with deceased Raju Naidu was not valid and it was rejected outright.
The plain case is that the plaintiff filed asuit for separate possession
and rendition of accounts of the properties being the w fe of
deceased Raju Nai du. The plea of the defendants was that they are
the only legal heirs of the deceased Raju Naidu and they have dealt
with the properties subsequently by nortgagi ng the same and they
have enjoyed the properties to the know edge of the plaintiff openly
for more than the statutory period and whatever right she had stood
extinguished. In order to settle the issue, 38 cents of |and was settled
in her favour way back in 1947 and a panchayat was al so convened
and she felt satisfied and did not claimany right in'’' B schedule
properties from 1955. It was al so pointed out that on 2.11.1955
through a counsel the plaintiff got a notice issued denmandi ng
partition and her share but she did not take any steps. Therefore,
they are enjoying the properties hostile to the interest of the plaintiff.
Therefore, they took the plea of adverse possession al so.

So far as 'B schedul e properties is concerned, the
findings of the courts below are that the suit properties are the self
acquired properties of Raju Naidu and it is not ancestral property.
Therefore, the plaintiff was entitled to her 1/3rd share in all the
properties. The plaintiff in order to substantiate her clai mnmade ora
as well as docunentary evidence. At the sane tinme, ‘the defendants
al so led evidence to prove that the plaintiff’s right in the properties
stood extingui shed on account of adverse possession

The defendants in order to oust the claimof the plaintiff
took definite plea of adverse possession hostile to the interest of the
plaintiff to her knowl edge and |ed evidence to show that a notice was
sent by the plaintiff on 2.11.1955 in which she clainmed that she was
not given any incone fromthe properties of Raju Naidu. Though the
plaintiff appeared in the witness box as P.W1, she denied to have
sent any such notice. It is alleged that the notice was sent through
the Advocate but no such advocate was produced by the defendants.
However, the defendants sent a reply to that notice. But the origina
notice alleged to have been sent by the plaintiff was produced as
Ex.B 3 but no advocate was produced to prove that notice. P.W1 has




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 4 of

7

categorically denied to have sent any such notice and she al so
deposed that after the death of her husband, Raju Nai du, she was
thrown out of the house. Though after the death of her husband, for
some time she was given income fromthe properties but thereafter
the defendants stopped paynment of the incone arising out of the
properties. She also admtted that some of the properties were
usufructuary nortgage. After sonme tinme she canme to know t hat
certain properties were being sold. Therefore, she woke up in 1979
and filed the present suit. Unfortunately, the plea of the defendants
succeeded before the H gh Court that the notice, Ex.B 3 was given
in 1955 and no suit was filed till 1979. Therefore, the Hi gh Court took
the view that her right in the properties got extingui shed because of
adver se possession as she gave notice in 1955 and did not take
possession of the properties till 1979. Therefore, it was apparent that
the possession by Defendant No.3 was hostile to her interest. W
regret to say that this finding arrived at does not appear to be correct
one. In fact after filing of the suit the notice, Ex.B 3 which she did not
pursue any further, her right cannot be extinguished. Though she
has deni ed i ssuance of such notice through Advocate but that is not
sufficient ~to defeat the claimof the widow This was only an
i nfructuous circunmstance that when she was thrown out of the
house she coul d not pursue her |egal renedy by filing the suit but
when she found that the properties were being sold by the step sons,
and it cane to her know edge, therefore, she woke up to file the suit
for asserting her claim There is no denial that she was the legally
married wife of the deceased. This has been proved, established and
accepted by all the three courts despite the fact that the plea of
falsity of the marriage was rai sed by the step sons. Once it is
established that she was the legally nmarried wife of Raju Naidu she
automatically she claims._ her share in the property fromthe estate of
Raj u Nai du by way of survivorship. Just because  a notice was issued
and she did not pursue the sane that does not extinguish the claim
of the plaintiff thereby giving a handle in the hands of the step sons
by way of adverse possession. In order to prove adverse possession
something nore is required. Once it is accepted that she was the
legally married wife of Raju Naidu then her right to claim partition and
share in the property stands out ‘and that cannot be defeated by the
pl ea of ouster or adverse possession. In order to oust by way of
adver se possession, one has to | ead definite evidence'to show that
to the hostile interest of the party that a person i-s hol di ng possessi on
and how that can be proved w |l depend on facts of each case. In
the present case, it is the wi dow who has been thrown out and she
has been nmoving frompillar to post. The relief cannot be denied to
her just because she sent notice claimng partition of the properties
and she did not file any suit thereafter and the steps sons where
hol ding the properties adversely and hostile to her know edge. It
was the joint property of Raju Naidu and it shall devolve by way of
survivorship i.e. tw sons and his wife as the daughter has already
given up her share in the property. Therefore, in order to oust one of
the co-sharers only on the basis of the so called notice cannot be
deened to be sufficient to come to a conclusion of “adverse
possessi on or extinguishing her rights. 1In this connection, our
attention has been invited to an earliest decision in the case of Hardit
Singh & Os. V. @Gurrmukh Singh & Ors. [ AIR 1918 PC 1] wherein it
has been hel d as under

" 1If by exclusive possession of joint estate is
nmeant that one nmember of the joint fanmily al one
occupies it, that by itself affords no evidence of
exclusion of other interested nenbers of the famly.
Uni nterrupted sol e possession of such property,
without nore , nust be referred to the lawful title
possessed by the joint holder to use the joint estate,
and cannot be regarded as an assertion of a right to
hold it as separate, so as to assert an adverse claim
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agai nst other interested nenbers. |If possession may

be either lawful or unlawful, in the absence of
evidence, it nmust be assuned to be the former. The

evi dence of actual user is not sufficient to establish
abandonnment or exclusion."

Simlarly, our attention was invited to a decision in the case of Varada
Pillai & Anr. V. Jeevarathnamal [ ILR Madras (Vol.43) 244]. In that
case, their Lordships quoted the earlier decision referring to English
rule with regard to possession of several co-parceners, joint tenants
or tenants-in-comon with the possession of others so as to prevent
l[imtation affecting them In the case of Cully v. Deo [ (1840) 11 ad. &
E. 1008] their Lordships observed as follows :

" Ceneral ly speaking, one tenant-in- comon
cannot naintain an ejectnent agai nst another tenant-
i n-conmon, because the possessi.on of one tenant-
in-comonis the possession of the other, and, to
enabl e the party conplaining to maintain an
ej ect ment', there nust be an ouster of the party
conpl ai ning. But, where the claimant, tenant-in-
common, has not been in-the participation of the
rents and profits for a considerable |Iength of tine,
and ot her circunstances concur, the Judge will direct
the jury to take into consideration whether they wll

presune that there has been an ouster:\005. And , if
the jury find an ouster, then the right of the | essor of
the plaintiff to an undivided share wi'll be decided

exactly in the sane way as if he-had brought his
ejectment for an entirety."

In the case of Mdhai deen Abdul Kadir & Os. V. Mhammad

Mahai deen Umma & Ors. reported in ILR[1970] 2 Mad. 636 their

Lordshi ps hel d that no hard and fast rule can be laid dowm. But the
followi ng relevant factors nmay be taken into consideration : (i)

excl usi ve possession and perception-of profits for well over the

period prescribed by the law of \limtation ; (ii) dealings by the party in
possession treating the properties as exclusively bel onging to him

(iii) the means of the excluded co-sharer of knowing that his title has
been deni ed by the co-owner in possession. There nmay be cases,

where, owing to long lapse of tine, it nmay not be possible for the co-
owner in possession to adduce evidence as to when the ouster

commenced and how it was brought hone to the know edge of the

excluded co-owner. In such a case the law will presune ouster as an

expl anati on of the |ong peaceful possession of the co-owner in

possession. In order to maintain the person in such possession the

| aw presumes a lawful origin of the possession. Therefore, no hard

and fast rule can be laid down fromwhich it can be inferred that any
co-sharer has ousted his co-sharer. That will depend upon facts of

each case. Sinply long possession is not a factor to oust a co-sharer

but sonmething nore positive is required to be done. There nmust be a
hostil e open possession denial and repudiation of the rights of other
co-owners and this denial or repudiation nust brought home to the
co-owners. Sinply because a co-sharer gave notice claimng

partition of the suit properties and possession and did not pursue

the matter further, that will not be sufficient to show that the co-sharer
has lost his/her right. In the present case, it is only when B schedule
property was being sold by two brothers then alone the plaintiff woke

up to realise that the step sons were not interested to give her share
in the property and she rushed to file the suit. Therefore, by no

stretch of imagination it can be inferred in the present case that the

plaintiff had lost her right to claimpartition and share in the property.

In the case of Vidya Devi alias Vidya vati (dead) by LRs v.
Prem Prakash & Ors. reported in (1995) 4 SCC 496 the question
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was whether the plea of acquisition of title by adverse possession

was available to the co-bhumi dhar or not. |In that context, their
Lordshi ps held that when no period of limtationis fixed for filing a suit
for partition by a co-bhum dhar agai nst his other co-bhum dhars in

respect of a joint holding, the question of the other co-bhum dhar
acquiring his title to such hol ding by adverse possession for over 12
years can never arise. It was further observed that if that be so,

such plea of perfection of title by adverse possession of a hol ding by

a co- bhum dhar agai nst his other co-bhum dhar as defence in the

latter’s suit for partition can be of no | egal consequence.

In the case of Mohanmad Bagar & Ors. V. Nai mun-Ni sa
Bibi & Os. reported in AIR 1956 SC 548 it was observed that under
the | aw possessi on of one co-sharer is possession of all co-sharers, it
cannot be adverse to them unless there is a denial of their right to
their know edge by the person in possession and excl usion and
ouster follow ng thereon for the statutory period. There can be no
question ~of ouster, if there is participation in the profits to any
degree.

In the case of Mi. Mhanmmad Ali (dead) by LRs v.
Jagadi sh Kalita & Ors. reported in (2004) 1 SCC 271 this Court
exam ned a series of decisions on the question of adverse
possession and after extracting the |egal propositions fromvarious
deci sions, their Lordships concluded that | ong and conti nuous
possession by itself, it is trite, would not constitute adverse
possessi on. Even non-participation inthe rent and profits of the |and
to a co-sharer does not anpbunt to ouster so as to give title by
prescription. A co-sharer, as is well settled, becomes a constructive
trustee of other co-sharer and the right of a person or his
predecessors-in-interest is deenmed to have been protected by the
trustees.

As against this, our attention was also invited to a
decision in the case of T.P.R Palania Pillai & Os. V. Anath |brahim
Rowt her & Anr. reported in AIR 1942 Madras 622, their Lordships
observed that in order to constitute adverse possession, the
possessi on must be adequate in continuity, in publicity and in extent
to show that it is possession adverse to the conpetitor. Therefore, in
cases of adverse possession also their Lordshi ps have saidthat the
possessi on should be for |longer period and it is known to the
conpetitor that it is held adverse to his know edge. ~Their Lordships
further held that in cases of usufructuary nortgage granted by one of
several co-sharers if a person remmins in possession of the |and and
cultivates it for years, the requirenment of continuity, publicity and
extent for adverse possession are fully conplied with. But that is not
the case here.

In the case of Nirmal Chandra Das and Ors. V. Modhitosh
Das & Ors. reported in AIR 1936 Cal cutta 106 their Lordships
observed that in order to succeed on the ground of ouster, the person
setting up ouster is bound to show that he did set up an adverse or
i ndependent title during the period which was beyond the statutory
period of 12 years. Their Lordships further observed that there can be
no adverse possession by one co-sharer as against others until there
is an ouster or exclusion; and the possession of a co-sharer becones
adverse to the other co-sharer fromthe nmonment there is ouster.
Therefore, what is ouster and what is adverse to the interest of the
cl ai mant depends upon each case. In this case, a plea was raised
that certain properties were usufructuary nortgage. But that was not
in a nmanner to show that these properties are adverse to the interest
of the plaintiff. It was only when 'B schedul e properties were sought
to be sold and it canme to the know edge of the plaintiff that her step
sons were not interested in partition of the property and giving her
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share, she filed the suit in the year 1979. Therefore, for the first tine
in 1979 she cane to know that adverse possession is being sought to

be established and her interest in 'B schedule properties is sought to
be sold by her step sons. But in any case, just because she gave a

noti ce and she did not pursue the same, on that basis no adverse

i nference can be drawn and she cannot be ousted on that count by

way of adverse possession.

As a result of our above discussion, we are opinion that
the view taken by the | earned Single Judge of the High Court of
Madras in disnmissing the suit of the plaintiff ( OS. No.409 of 1981) is
not correct and the said order is set aside. Hence, this appeal is
allowed. The plaintiff is entitled to her 1/3rd share in the 'B schedule
properties being the wi dow of Raju Naidu and she is also entitled to
renditi on of accounts.

So far as O S. No. 416 of 1981 is concerned, we need not go

into detail on the findings of fact recorded by the courts bel ow
However, we make it clear that Govindamal being the second wfe

of late Raju Naidu will have her share in the 'A schedul e properties
al so. The appeal is accordingly disposed of. No order as to costs.




