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The question that arises for consideration in these matters i s whet her
Karnat aka State Industrial Investnment and Devel opment Corporation (for
short, "KSIIDC ) acted in a bona fide manner in sale of the properties of
the borrower exercising its right under Section 29 of State Financia

Cor poration Act, 1951 (for short, ‘the Act').

The appeal s have been preferred by KSI'I DC as well as M S Vi npack

I nvestnents Pvt Ltd., the purchaser (for short ‘Vinpack’) against the

j udgrment and order of ‘the Division Bench of the Karnataka H gh Court
directing KSIIDC to undertake the entire sale process once again and give
opportunity to respondent No. 1 to bring better offer for the properties.

Respondent No. 1, MS Caval et Industries Ltd. (for short, ‘the borrower’)
borrowed a sum of Rs. 116.30 | akhs from KSI|IDC as per the sanction letter
dated 22nd April, 1991. The borrower committed defaults in paynent of the
installments and, therefore, KSIIDCon 30th March, 1995 passed an order
under Section 29 of the Act for taking over the unit of the borrower for
recovery of its dues. However, KSIIDC did not inplenent that-order. There
was consi derabl e correspondence between KSIIDC and the borrower, in regard
to the offers of sone third parties, who were proposing either to purchase
the unit or enter into sone working arrangenment with the borrower to run
the unit. The efforts of the borrower to enter in to arrangenent with third
parties to work the unit did not yield any result. The borrower also did
not clear the dues and, therefore, KSIIDC passed anot her order dated 30th
Cct ober, 1996 under Section 29 of the Act for taking over the unit to
recover a sumof Rs. 98, 36,636 which was due as on 24th May, 1996 and in
pursuance of the order, possession of the unit was taken over on 14th
Noverber, 1996.

KSI I DC between January and Decenber, 1997, viz., a period of about one year
i ssued three advertisenents for sale of the unit. Suffice it to note that
out of all offers, ultimately Vinpack, after negotiating increased its
offer to Rs. 171 | akhs which was accepted by KSIIDC by its letter dated 8th
Cct ober, 1998.

The borrower filed the wit petition on 4th Novenber, 1998 for declaring
the sale as void, illegal and contrary to Section 29 of the Act. On 18th
Noverber, 1998, the borrower filed an application for directions to keep
the prem ses open as sonme prospective purchasers desired to inspect the
unit. The application was allowed and KSIIDC was directed to keep the
prem ses open during the period directed by the Hi gh Court.

The borrower did not bring any concrete better offer. An affidavit was,
however, filed by the borrower offering to purchase the unit on the sane
terns on which KSIIDC had agreed to sell the unit to Vinpack. Though KSII DC
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did not accept the offer, but the | earned Single Judge by judgnent dated
29t h January, 1999, on consideration of factual and | egal position, held
that since there was non-conpliance of the guidelines laid down in Mahesh
Chandra v. Regional Manager, U.P. Financial Corporation and Os., [1993] 2
SCC 279, the borrower was entitled to an opportunity to make an offer on
the sanme ternms on which KSIIDC had finalized the same with Vinpack. The

| earned Single Judge issued directions fixing the sale price at Rs. 171

| akhs. The first installnment of Rs. 30.50 | akhs was to be paid on or before
20t h February, 1999. The borrower was al so given liberty to bring a third
party making a better offer. It was further held that if the borrower
failed to bring a better offer or agree to buy the unit or if the first
installment is not made to KSIIDC on or before 20th February, 1999, KSIIDC
woul d be at liberty to proceed with the sale in favour of Vinpack. The
borrower failed to avail the opportunity granted in the judgnent of the

| earned Single Judge. Therefore, KSIIDC sold the unit to Vinpack on 25th
February, 1999.

Subsequently, on 26th February, 1999, the borrower filed the Wit Appea
chal | engi ng the order of the | earned Single Judge. The Division Bench by

j udgrment ‘under appeal, inter alia, held that the | earned Single Judge,
after coming to the conclusion that the guidelines provided i n Mahesh
Chadra’s case were not followed, was not right in directing KSIIDC to nmake
an offer on the same ternms on which it had finalized the sale of the
property to Vinpack and, therefore, KSIIDC was directed to undertake the
entire process of selling of the unit again by follow ng the guidelines
enuner ated i n Mahesh Chandra and by giving an opportunity to the borrower
to bring better offer.

Lear ned counsel appearing for KSI'lDC submits that a fair chance was given
to the borrower to either bring a better offer or a one tine settlenent,
but the borrower failed to do so; the KSIIDC was consi derate and

synpat hetic towards the borrower and having passed an order on 30th March
1995 under Section 29 of the Act, it was not inplenented, in view of the
fact that the borrower was negotiating with third parties to enter into
arrangenents to work the unit; the guide lines laid down in Mahesh Chandra
have been overruled and in any case, the borrower was given by |earned

Si ngl e Judge sane offer on which unit was sold to Vinpack, further
directing that on borrower’s failure to pay in the stipul ated peri od,
KSI I DC could sell the unit to Vinpack. The borrower neither conplied with
the directions of |earned Single Judge nor obtained any stay or extension
of time and, in fact, filed the appeal after expiry of the period granted
by | earned Single Judge and, thus, by its conduct the buyer coul d not
chal |l enge the sale made to Vinpack which was made as a result of failure of
t he borrower.

Learned counsel appearing for Vinpack-the purchaser al so subnits that since
the borrower failed to conply with the order of the |earned Single Judge,
KSIIDC rightly sold the unit to it and, thus, third party interest was
created even before the filing of the wit appeal. No- interimorder was
granted by the Court during the pendency of the wit appeal preventing the
confirmation of sale in favour of Vinpack. The counsel al so submits that
substantial investnents have been nade after purchase of the unit by the
pur chaser and hundreds of workers are working in the unit. It is subnitted
that the order of the |earned Single Judge was passed on the undertaki ng
filed by the borrower to purchase the unit on the sane terns as of fered by
Vi npack and having failed to conply with the order, sale was confirned in
favour of Vinpack

Supporting the inmpugned judgnent, |earned counsel appearing for the
borrower submits that KSIIDC is under an obligation to consider the reasons
for default and when there are genui ne reasons for default, it should
cooperate with the borrower by rescheduling the repaynment of loan. It has
been further subnmitted that the nanner of disposing the unit shows that
there was no transparency or fairness and efforts were not nmade to secure
the best price and that the terms and conditions for borrower to purchase
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were nore onerous.

The sale of the unit has been effected by KSIIDC in favour of Vinpack under
directions of |learned Single Judge, having regard to its right of sale
under Section 29 of the Act. Section 29 gives a right to Financia
Corporation inter alia to sell the assets of the industrial concern and
realize the property pledged, nortgaged, hypothecated or assigned to

Fi nanci al Corporation. This right accrues when the industrial concern
which is under a liability to Financial Corporation under an agreenent,
makes any default in repaynent of any |oan or advance or any install nent
thereof or in meeting its obligations as envisaged in Section 29 of the
Act. Section 29(1) gives Financial Corporation in the event of default the
right to take over the nmanagenent or possession or both and thereafter dea
with the property.

The sal e was set aside by the Hi gh Court relying upon the interpretation
pl aced on Section 29 by this Court in Mahesh Chandra’s case (supra). The
subsequent |ine of cases have distinguished the decision in Mahesh
Chandra’ s ‘case.

In U P. Financial Corporation v. GemCap (India) Pvt. Ltd. and Os.,

[1993] 2 SCC 299, it was held the Hi gh Court while exercising its
jurisdiction under Article 226 of the Constitution cannot sit as an
appel | ate authority over the acts and deeds of the corporation and seek to
correct themand that the Doctrine of fairness, evolved in admnistrative
| aw was not supposed to convert the wit courts into appellate authorities
over adm nistrative authorities. On the facts of the case it was held that
the borrower had nointention of repaying any part of the debt and was
nmerely putting forward one or other reason to keep the corporation at bay.
VWil e striking down the directions issued by the Hi gh Court, this Court
hel d that the Hi gh Court had not kept in mnd the well recognised
limtations of their jurisdiction under Article 226 of the Constitution
and acted as an appellate authority over the actions of the financia
corporation, in a matter where not a single provision of |aw was vi ol at ed.
The court observed that the '‘financial corporations were not sitting on
Ki ng Sol onon’s mines, but they too-borrow nmoni es from Governnent or other
financial corporations and they also have to pay interest thereon’’. The
court observed that ‘‘fairness i's.not a one way street and the fairness
required of the corporation cannot be carried to the extent of disabling
it fromrecovering what is due to it. Wile not insisting upon the
borrower to honor the comm tnents undertaken by him the corporation al one
cannot be shackl ed hand and foot in the nane of fairness''. The court
pointed out that in a matter between the corporation-and its debtor, a
wit court has no say except in two situations : (1) there is a statutory
violation on the part of the corporation or (2) where the corporation acts
unfairly i.e., unreasonably. Mahesh Chandra was di stinguished noticing
that it was a case where the debtor was anxi ous to pay off the debt and
had been taking several steps to discharge his obligation and on the facts
of that particular case it was found that the corporation was acting

unr easonabl y.

In U P. Financial Corporation and Ors. v. Naini Oxygen & Acetyl ene Gas
Ltd. and Anr, [1995] 2 SCC 754, this Court held that it was not a matter
for the Courts to decide as to whether the financial corporation should
invest in the defaulting unit, to revive or to rehabilitate it and whet her
even after such investnment the unit would be viable or whether the
financial corporation should realise its loan fromthe sale of the assets
of the Conpany. The Court observed that a Corporation being an i ndependent
aut ononmous statutory body having its own constitution and rules to abide
by, and functions and obligations to discharge, in the discharge of its
functions, it is free to act according to its own right. The views it forns
and the decisions it takes would be on the basis of the information in its
possession and the advice it receives and according to its own perspective
and cal culations. In such a situation, nore so in commercial matters, the
courts should not risk their judgnents for the judgnents of the bodies to
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which that task is assigned. The Court further held that, ‘‘Unless its
action is mala fide, even a wong decision taken by it is not open to
challenge. It is not for the courts or a third party to substitute its
deci si on, however nore prudent, comercial or businesslike it may be, for
the decision of the Corporation. Hence, whatever the wi sdom (or the |ack of
it) of the conduct of the Corporation, the same cannot be assailed for
nmaki ng the Corporation |iable.’

I n Chai rman and Managing Director, SIPCOT, Madras and Ors. v. Controm X
Pvt. Ltd. and Anr., [1995] 4 SCC 595, the financial corporation after
taking over the unit of the defaulting borrower under Section 29 of the Act
i ssued advertisement inviting offers for sale of the nortgaged assets. An

i ntendi ng purchaser made ‘a offer, and after further negotiations the offer
was revised. The revised offer was accepted by the financial corporation
and the sale was finalized. Awit petition was filed by the borrower
chal | engi ng the sale, on the ground that the market value of the assets was
nore than the sale price and the guidelines |aid down Mahesh Chandra have
not been followed. The wit petition was allowed and it was held that the
sai d sal e 'was not conducted in accordance with the guidelines laid down in
Mahesh Chandra i nasnmuch as (i) the sale was not held by auction and was
hel d by inviting tenders followed by negotiations; (ii) the price for which
the properties were sold was low, and (iii) before accepting the offer, no
intimation was given to the borrower so as to enable it to make a higher
offer. Directions were issued to the effect that the sale effected by the
financial corporation shall stand set aside if the borrower deposits, in
installnents, the sale price as agreed between the financial corporation
and the intending purchaser. It was further directed that in the event of

t he non-paynent of ‘any one of the anmpunts on or before the specified dates
the said sale shall stand validated. However, the borrower did not conply
with the directions and preferred a Wit Appeal against the judgment of the
| earned Single Judge. In the said appeal it was held that instead of

i mposi ng conditions on the borrower for setting aside the sale by tender
even though the said sale was found ill egal and opposed to the judgnent in
Mahesh Chandra, the |earned Single Judge ought to have set aside the sale
strai ght away w thout inposing any conditions. The court directed the

appel lants to put up the unit for sale afresh by giving reasonable tinme to
the borrower to repay the anmount whi ch had becone due. Feeling aggrieved,
the financial corporation approached the Suprene Court by preferring an
appeal

Al'lowi ng the appeal this Court held that in the matter of sale of public
property, the dom nant consideration is to secure the best price for the
property to be sold and this can be achieved only when there is nmaxi num
public participation in the process of sale and everybody has an
opportunity of naking an offer. It was further held that public auction is
not the only node to obtain the best price and it coul d be done by inviting
tenders, by giving wide publicity so as to get the maxi mum price. 'On facts,
it was held that through negotiations, the financial corporation was able
to secure a revised offer which was nore than the price at which the unit
had been val ued and the borrower had sufficient opportunity, to secure an
of fer higher, but was not able to bring any higher “offer. As regards the
val uation of the unit the Court observed that, the value of the plant and
machi nery coul d have fallen on account of its being used or due to the same
getting outdated and if the value of the unit was higher than the sale
price it would have been possible for the borrower to obtain a better offer
and his failure to do so negatives the inference that the sale price was

[ ow. The court also observed that, the failure on the part of the financia
corporation to give intimation to the borrower before accepting the offer
made by the purchaser was of little consequence in the facts of the case
because the borrower had sufficient opportunity to obtain a higher offer,
but he has failed to do so.

In Karnataka State Financial Corporation v. Mcro Cast Rubber & Allied
Products (P) Ltd. and Ors., [1996] 5 SCC 65, the issue was whether the
financial corporation was wong in rejecting the offer given by the
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borrower which, after proper evaluation, was considered | ower than the

of fer made by the purchasers. This Court, while uphol ding the action of the
financial corporation, held that the guidelines contained in Mahesh Chandra
are in the nature of guidelines for the exercise of the power under Section
29 of the Act and the action of the State Financial Corporation should not
be interfered with if it has acted broadly in consonance w th those

gui delines. The Court reiterated the law laid down in Gem Cap as regards
the scope of judicial reviewin matters of sale by the State Financia
Corporation in exercise of the power conferred on it under Section n 29 of
the Act.

In Haryana Fi nanci al Corporation and Anr. v. Jagdanba G| MIIls and Anr.

[ 2000] 3 SCC 496, a Three Judge Bench, while over ruling the decision in
Mahesh Chandra held that it was contrary to the letter and intent of
Section 29 of the Act and observed that the views expressed in that case
were too wide and did not take note of the ground realities and the

i ntended objects of the statute and if the guidelines as indicated were to
be strictly followed, it would be giving premumto a di shonest borrower.
The vi ews would not further the interest of any Corporation and
consequently of the industrial undertakings intending to avail financia
assi stance and woul d only provide an-unwarranted opportunity to the
defaulter, in nost cases chronic and deliberate, to stall recovery

proceedi ngs. Further, the court observed that ‘‘it is one thing to assi st
the borrower who has intention to repay, but is prevented by insurnountable
difficulties in neeting the commtnents. That has to be established by
adduci ng material’’. The Court found that the guidelines issued in Mahesh
Chandra pl aced unnecessary restrictions on the exercise of power by

Fi nanci al Corporatioon contained in Section 29 of the Act by requiring the
defaul ting unit-hol der to be associated or consulted at every stage in the
sal e of the property. The court felt that the procedure indicated in Mahesh
Chandra would lead to further delay in realization of the dues by the
financial Corporation by sale of assets. The Court held that it was al ways
expected that the Corporation would try and realize the nmaxi mum sale price
by selling the assets by followi nga procedure which is transparent and
acceptabl e, after due publicity, wherever possible and if any reason is

i ndi cated or cause shown for the default, the same has to be considered in
its proper perspective and a conscious decision has 'to be taken as to

whet her action under Section 29 of the Act is called for. Thereafter, the
nodalities for disposal of seized unit have to be worked out. The Court
approved the view expressed in Gem Cap-and found it to be nore in line with
the legislative intent behind enacting the Act.

Recently in S.J.S Business Enterprises (P) LTD. v. State of Bhiar and Os.,
[ 2004] 7 SCC 166, while reiterating the aforestated | egal position, it was
hel d t hat reasonabl eness of the action of financial corporation under
Section 29 of the Act should be tested agai nst the dom nant consi deration
to secure the best price.

Fromthe aforesaid, the |l egal principles that energe are

(1) The Hi gh Court while exercising its jurisdiction under Article:226
of the Constitution does not sit as an appellate authority over the acts
and deeds of the financial corporation and seek to correct them The
Doctrine of fairness does not convert the wit courts into appellate
authorities over administrative authorities.

(ii) In a matter between the corporation and its debtor, a wit court
has no say except in two situations;

(a) there is a statutory violation on the part of the corporation or
(b) where the corporation acts unfairly i.e., unreasonably.
(iii) In conmercial matters, the courts should not risk their judgments

for the judgments of the bodies to which that task is assigned.
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(iv) Unl ess the action of the financial corporation is nmala fide, even a
wrong decision taken by it is not open to challenge. It is not for the
courts or a third party to substitute its decision, however nore prudent,
conmercial or businesslike it my be, for the decision of the financia
corporation. Hence, whatever the wi sdom (or the lack of it) of the conduct
of the corporation, the sanme cannot be assailed for nmaking the corporation
l'iabl e.

(v) In the matter of sale of public property, the doni nant
consideration is to secure the best price for the property to be sold and
this could be achieved only when there is nmaxi mum public participation in
the process of sale and everybody has an opportunity of mmking an offer.

(vi) Public auction is not the only nbde to secure the best price by
i nviting maxi mum public participation, tender and negotiation could al so be
adapt ed.

(vii) The financial corporation is always expected to try and realize the
nmaxi mum sale price by selling the assets by following a procedure which is
transparent and acceptable, after due publicity, wherever possible and if
any reason is indicated or cause shown for the default, the sanme has to be
considered in its proper perspective and a consci ous deci sion has to be
taken as to whether ‘acti on under Section 29 of the Act is called for.
Thereafter, the nodalities for disposal of seized unit have to be worked
out .

(viii) Fairness cannot be a one-way street. The fairness required of the
financial corporations cannot be carried to the extent of disabling them
fromrecovering what is due to them While not insisting upon the borrower
to honour the conmitnents undertaken by him the financial corporation

al one cannot be shackl ed hand and foot in the nanme of fairness.

(ix) Reasonabl eness is to be tested agai nst the dom nant consideration
to secure the best price.

True, the exercise of the right by a financial corporation under Section 29
of the Act should be fair and reasonable. Utinmately, whether the action of
the financial corporation is bona fide or not would depend on the facts and
ci rcunst ances of each case.

The exam nation of the facts, in the |ight of the aforenoted legal
principles reveals that KSIIDC acted in a bona fide nanner. The procedure
followed by KSIIDC to dispose of the assets of the borrower to realize the
dues cannot be held to be unreasonable or unfair. The sale was conducted by
i ssuing advertisements in the newspapers. Steps were taken to secure the
best price. The question before the H gh Court was only about the /validity
of sale to Vinpack and the plea of the borrower was that the unit was sold
at ridiculously low price. The | earned Single Judge gave reasonabl e
opportunity to the borrower to pay the sane anount as payabl e by Vi npack
failing which unit was directed to be sold to Vinpack after specified date.
The borrower failed to conply with the order of the learned Single Judge or
seek extension of time and also did not challenge it in wit appeal within
time specified in the order of |earned Single Judge. Under these
circunstances, the unit was sold to Vinpack and the possessi on handed over
to it. The Division Bench, after holding that the procedure adapted was not
in conformty with the guidelines enunmerated in Mahesh Chandra’s case did
not exam ne the effect of offer given to the borrower and not avail ed by
himresulting the sale in favour of Vinpack. In this view, the approach of
the Division Bench cannot be sustained. Further, the subsequent |ine of
cases distingui shing Mahesh Chandra and the decision in the case of
Jagdanba G| MIls (supra) which overrul ed Mahesh Chandra have al ready been
noti ced herei nbefore.

The subm ssi on about the genuine reason of the borrower for default and
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about non-cooperation of KSIIDCis not rescheduling | oan, are not rel evant
at this stage as the nmamin issue urged before the H gh Court was about
validity of sale. That apart, it does appear fromthe facts that KSIIDC had
been consi derate and synpathetic towards the borrower and gave it anple
opportunities. KSIIDC after passing an order under Section 29 of the Act,
did not inplement it for the considerable tine. The correspondence that
fol |l owed between KSIIDC and the borrower shows that sufficient opportunity
was given to the borrower to enter into arrangenent with third parties to
work the unit. It was only when the borrower failed to enter into
arrangenents with the third parties or repay the amount, steps were taken
to realize the dues. In this regard, the object enacting section 29 of the
Act has to kept in mnd. As was observed in Gem Cap and Jagdanba G| MIIs,
the legislative intent in enacting the statute was to pronote

i ndustrialization of the States by encouraging snmall and nedi umindustries
by giving financial assistance in the shape of |oans and advances,
repayabl e within a stipul ated period. Though the Corporation is not |ike an
ordi nary noneyl ender or a bank which | ends noney, there is purpose in its
lending i.e. to pronote small and nmedi umindustries. The relationship

bet ween t he Corporation and the borrower is that of a creditor and debtor.
That basi'c feature cannot be lost sight of. A Corporation is not supposed
to give loan and then to wite it off as a bad debt and ultimately to go
out of business. It has to recover the ambunts due so that fresh | oans can
be given. In that way industrialization, which is the intended object, can
be prompted. It certainly is not and cannot be called upon to punmp in nore
noney to revive and resurrect each and every sick industrial unit
irrespective of the cost involved. That woul'd be throw ng good noney after
bad nmoney. As observed in Gem Cap pronmpting industrialization does not
serve public interest if it is at the cost of public funds. It nay anount
to transferring public noney to private account. Further, Financia

Cor porati on cannot wait indefinitely to recover its dues.

Having regard to the facts of the case and the |egal principles above

not ed, the inmpugned judgnment directing KSII'DC to redo the entire sale
process cannot be sustained. Therefore, the inmpugned judgnent is set aside
and it is held that on failure of the borrower to comply with the
directions of the Single Judge, theaction of KSIIDCto sell the unit in
favour of Vinpack was valid and | egal. The appeals are accordingly all owed.




