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ACT:

Sal es Tax Sales in the course of inter-state trade-property

passed in Calcutta-Actual delivery given to purchaser in
Bi har for consunption-whether [ax could be |evied under
Bi har Act-Wether ‘the Sales Tax Continuance Oder, 1950
saves such tax-Definition of sale in the Bihar Sales Tax
Act - Whet her the sal e cones wi thin t he definition-
Constitution of India, Art. 206 (1) and (2), Bihar Sales Tax
Act,. 1947 (Bihar 19 of 1947) ss. 25, 33-The Sales Tax
Conti nuance O der, 1950-The Sal es Tax Laws Validation Act,
1956 (VI of 1956).

HEADNOTE

Bet ween January 26, 1950, and Septenber 30, 1951, the
appel l ant had sold from Cal cutta vari ous goods to parties in
Bi har . These sal es had been made in the course of inter-
State trade and were of species nmentioned in the explanation
tocl. (1) of Art. 286 of the Constitution on which, in view
of the provisions of cl. (2) of that Article as it ~stood
then and as interpreted by this Court in Bengal Inmmunity Co.
Ltd. v. State of Bihar, no tax could be inmposed by a State
I aw. The respondent State had however before the decision
by this Court in the Bengal Immunity Co. case inposed tax on
these sal es under the Bihar Sal es Tax Act, 1947, relying on
other decisions since overruled which interpreted the
explanations to Art. 286 (1) in a different manner. The
appel | ant objected to this inposition.

On the question being referred to the H gh Court the
respondent sought to justify the tax on other grounds. It
contended that the sal es nade between January 26, 1950, and
March 31, 1951, could be legally taxed under the Act because
of cl. (2) of the Sales Tax Conti nuance Order, 1950, rmmde
under the proviso to Art. 286 (2) of the Constitution and
the sal es made between April 1, 1951, and Septenber 30, 1931
could be so taxed because of the provisions of the Sal es Tax
Val i dati on Act, 1956. The High Court accept ed t he
respondents’ contention. On appeal to this Court the
deci sion of the Hi gh Court regarding the sales between Apri
1, 1951, and Septenber 30, 1951, was not chall enged.
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Hel d, the Sales Tax Continuance Oder of 1950 only
aut hori sed the continuation after the comrencenent of the of
the Constitution and up to March 31, 1951, of "any tax on
the sale or purchase of goods which was being lawfully
| evied by the Governnent of any State inmedi ately before the
commencenent of the Constitution"” notwi thstanding the bar
i nposed against such inposition by Art. 286 (2) of the
Constitution. The tax on the sales nade by the appellant
bet ween January 26, 1950, and March 31, 1951, were not of
the variety which was i medi ately before the comencenent of
the Constitution being lawfully levied by any law of the
State of Bihar. The contention of the respondent that the
sale defined in the Act included these sales and were
therefore being taxed under it from before January 26, 1950,
was not tenabl e.

Section 33 of the Act read with the decision of this Court
in M P, V. Sundararamer & Co. v. The State of Andhra
Pradesh mght” on the ban under Art. 236 being lifted be
construed —as authorising the inposition of a tax on these
sal es does not affect the question in the present case for
this section was introduced into the Act by the adaptation
of Laws (Third Anendment) Order, 1951, and cane into force
from January 26, 1950, and could not therefore be a |aw
levying a tax immediately before the comencenent of the
Constitution.

MP. V. Sundararamier & Co v. The State of Andhra
Pradesh, [1958] S. C. R 1422 considered.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeal Nos. 112 to 113
of 1962.

Appeal fromthe judgnment and order dated Septenber 21, 1959,
of the Patna H gh Court in Gvil Msc. judl, Case No. 593 of
1957.

Raj eshwar Prasad and S. P. Vermm, for the appellant.

A V. Viswanatha Sastri, D. P. . Singh R K Gary, 'S. C
Agarwal and M K. Ramanmurthi, for the respondent.

1962. Novenber 21. The judgnment of the Court was delivered

by

SARKAR, J.-The appellant is a conpany dealing in _various
ki nds of machinery. 1t has its place

354

of business in Calcutta, inthe State of Wst  Bengal
Bet ween January 26, 1950 and Septenber 30, 1951,  .it sold

di verse machinery to various parties in the State of Bihar
In respect of these sales the appellant was assessed to
sales tax wunder the Bihar Sales Tax Act, 1947, These
appeal s arise out of such assessnents but, as will be seen
later, the dispute nowis nuch narrower than what it was in
t he begi nni ng.

Before proceeding further we may briefly refer to the
procedure of the sale. The price payable for the goods was
F. 0. R Calcutta and it is not in dispute that the property
in them passed to the purchaser as soon as the appellant Put
the goods on the railway at Calcutta. It has however been
found and is no longer in dispute, that the actual delivery
of the goods was given to the purchasers in Bihar for
consunption there. The argunents in this Court have
proceeded on the basis accepted by both sides, that the
sales were in the course of inter-State trade and were of
the kind contenplated in the explanation in Art. 286(1) of
the Constitution before its amendnent by the Constitution
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(Sixth Anmendnment) Act, 1956. 1In this judgnment we shall be
concerned with Art. 286 as it stood before the amendnent.

The contention of the appellant before the Superintendent of
Sal es Tax, Patna, who was the assessing authority, was that
the sales were interState sales and, therefore, the Bihar
Act could not tax such sales in viewof cl. (2) of Art. 286
though they were within the explanation to cl. (1) of that
Article. It was contended that so far as the Bihar Act
pur ported to tax such sales, it was i nvalid. The
Superintendent of Sales Tax rejected this contention relying
on the case of Bengal Immunity Conpany Ltd. v. The State of
Bi har (1) which held that sales of the variety described in
the explanation to cl. (1)(a) of Art. 286 could be taxed by
the law of the legislature of the State where the goods were
actually delivered for consunption inspite of the ban

i mposed by

(1) (21952) I.L.R 32 Pat. 19.

355

cl. (2) of that Article on State |legislatures taxing sales
nmade in ' the course of inter-State trade. He, therefore,

held that the Bihar Act could validly tax the appellant’s
sal es even though they were interState sales. The appellant
appealed fromthis decision to the Deputy Conmi ssioner of
Sales Tax, Bihar. By the tinme that authority heard the
appeal the judgnent of’ this Court in the State of Bonbay v.
The United Mdtors (1) had been delivered. This judgnent
confirned the view taken in the  Patna  case earlier
mentioned. It said that cl. (2) of Art. 286 does not affect
the power of the State in which-delivery of goods is nade
for consunption there to tax inter-State sales or  purchases
and that the effect of the explanation was ‘that the
transactions nentioned in it were outside the ban inposed by
Art. 286(2). In view of this judgnent, the Deput y
Conmi ssi oner dism ssed the appeal. A further revision
application by the appellant to the Board of Revenue, Bihar
also failed. Before the decision by the Board of Revenue,
however, this Court had decided in the appeal from the
judgrment in the Patna case, earlier nentioned, ‘that the
United Mdtors case (1) had been wongly decided and that
until Parlianment by |aw nade under. Art. 286(2) _provided
otherwise, a State could not inmpose or authorise the
i mposition of any tax on sales or purchases of goods when
such sales or purchases took place in the course of “inter-
State trade or commerce notwi thstandi ng that the goods under
such sales were actually delivered in that-State for~ con-
sunption there: see Bengal Immunity Conpany Ltd. v. State of
Bi har (2). Curiously however this case escaped t he
attention of the |learned nenber of the Board of Revenue,
Bi har, for if he had noticed it he would not ' have  based
hinself on the United Motors case (1) as he had done. The
appel | ant thereafter noved the Board of Revenue under S. 25
of the Bihar Act for referring two questions to the High
Court for decision and a reference was accordi ngly nade.

(1) [1933] S.C.R 1069.

(2) [1955] 2 S.C. R 603.
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The present appeal is against the judgnment of the H gh Court
gi ven on the reference.

There are two appeals before us. They arise out of two
assessnment orders made in respect of two different periods.
The High Court heard the two references together and dealt
with them by one judgrment. The questions franed in each
case were in identical terms and perhaps, therefore, were
not confined to the period with which each case was con-
cer ned.
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As we have said earlier, twd. questions had been referred to

the High Court but the appellant has not in this Court

chal | enged the answer given by the H gh Court to the second

qguesti on. W are, therefore, concerned in these appeals

only with the first question which is in these ternms :
"Whet her the sales by the petitioner of (sic.)
goods which were actually delivered in Bihar
as a direct result of such sales for the
purpose of consunption in Bihar during the
period January 26, 1950 to Septenber 30,
1.951, were sales which took place in the
course of interState trade or comerce wthin
the nmeani ng of Article 286(2) of the
Constitution —of India (as it stood prior to
t he passing of the Constitution (Sixth
Amendnent) Act, 1956) and as such were not
liable to the levy of Bihar Sales Tax, or
whet her ~in view of the subsequent passing by
Parliament of the Sales Tax Laws Validation
Act, 1956 (Act VIl of 1956) such sales becane
I'iable to the |l evy of Bihar Sales Tax for any
part of the above period, say from April 1,
1951, up to Septenber 30, 1951."

The High Court answered this question in these words :
"As /‘regards the first question, it is clear
that for the period fromthe January 26, 1950,
to March 31, 1951, the assessnent
357
is covered by the Sales Tax Continuance O der
1950, pronul gated by the President, and the
assessnent of the tax for this period is not
liable to be attacked on the ground that there
is a violation of the provisions of  Article

286(2) of the Constitution. For the ' second

peri od, nanely, ~from  April 1, 1951, to

Sept ember 30, 1951, the assessnent is  covered

by the provisions' of the Sales Tax Laws

Validation Act, 1956, and the inposition of

sales-tax for this period also is legally

valid."
The question in this appeal is whether the Hi gh Court was
right inits viewthat the assessnent between January 26,
1950 to March 31, 1951 is covered by the Sales Tax
Continuance Oder, 1950. There is no dispute nowthat the
Sal es Tax Validation Act, 1956 validated the collection of
the tax on sales made during the period fromApril 1, 1951
to Septenber 30, 1951.
In view of the judgnent of this Court in the Bengal Inmunity
Conpany case (1) a dispute as to whether the sales hy the
appel | ant coul d be taxed by a Bi har | aw was no | onger / open
It was because of this that the dispute took a “different
turn and was based on the Sal es Tax Conti nuance Order, 1950.
The contention of the appellant is this : The Sales Tax
Conti nuance Order, 1950 was nmade in exercise of the powers
conferred by the proviso tocl. 2 of Art. 286 of the
Constitution. That proviso was in these terns

"Provided that the President nmay by order

direct that any tax on the sale or purchase of

goods which was being lawfully levied by the

CGovernnment of any State inmmedi ately before the

comencenent of this Constitution shal |

notw t hst andi ng that the

(1)[1955] 2. S.C R 603.
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i mposition of such tax is contrary to the pro-
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visions of this clause, continue to be |evied
until the thirty-first day of March 1951."
Clause (2) of the Sal es Tax Continuance Order, 1950 reads as
fol | ows:
"Any tax on the sale or purchase of goods
whi ch was being lawfully levied by the
Government of any State i mredi ately before the
comencement of the Constitution of India
shall, until the thirty-first day of March
1951, continue to be |levied notw thstanding
that the inmposition of such tax is contrary to
the provisions of clause (2) of the Article
286 of the said Constitution."
Clause (2) of Art. 286 of the Constitution, it wll be
remenbered, prohibited a State law fromtaxing a sale in the
course of inter-State trade
Now, a tax which can be legitimately |evied under the O der
of 1950 nust be a tax which was being lawfully levied by a
State Governnent imredi ately before January 26, 1950. It is
said by  the appellant that before this date neither the
Bi har Sales Tax Act nor any other Act purported to tax a
sale of the kind with which we are concerned. |If no Act did
so, then no questionof its lawmfully levying a tax on such
sales could at all arise.. There was no tax as contenpl ated
by the Oder and none, therefore, the l'evy of which the
Order conti nued.
Learned counsel for the appellant drew our attention to the
definition of sale in the Bihar Act as it 'stood at the
rel evant time. It was only a sale which cane within the
definition that the Act purported to tax. Learned counsel’s
contention is that the sales in this case do not cone within
the definition and, therefore, were not taxed by the Bihar
Act at all.
359
Now the definition of sale in the Act is in these terns :
"sal e" neans, with all  its grammtical varia-
tions and cognate expressions, any transfer of
property in goods for cash or deferred paynent
or other val uabl e consideration, including a
transfer of property in goods involved in the
execution of contract but does not -include a
nort gage, hypot hecation, charge or pl edge
Provided that a transfer of goods on hire-
purchase or other instal ment system of paynent
shall, notwithstanding the ~fact that t he
seller retains a title to any goods as
security for paynent of the price, be deened
to be a sale :
Provi ded further that notwi thstanding anything
to the contrary in the Indian Sale of /Goods
Act, 1930 (II1l of 1930), the sale of “any goods
(i)which are actually in Bihar at the time
when, in respect thereof, the contract of sale
as defined in section 4 of that Act is nade,
or
(ii)which are produced or nanufactured in
Bi har by the producer or manufacturer thereof,
shal |, wherever the delivery or contract of
sale in nade, be deermed for the purposes of
this Act to have taken place in Bihar
Provided further that the sale of goods in
respect of a forward contract, whether goods
under such contract are actually delivered or
not, shall be deened to have taken place on
the date originally agreed upon for delivery.
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It is obvious that the sales with which this case is
concerned did not cone within this definition at all nor
even under the last proviso in it and these sales were not
taxed by the Bi har Act.
Then there is s. 33. That section provides as follows :
S. 33. (1) Not wi t hst andi ng anyt hi ng
contained in this Act, -
(a) a tax on the sale or purchase of goods
shal |l not be inposed under this Act-
(i)where such sale or purchase takes place
outside the State of Bihar
(2) The explanation to clause (1) of Article
286 of the Constitution shall apply for the
i nterpretati on of sub-clause (i) of clause (a)
of sub-section (1).
Now, it has been held by +this Court in M P. 1I,-.
Sundar aram er & Co. v. The State of Andhra Pradesh (1) that
an enactnment of this kind did in fact inmpose a tax on the
cl ass of 'sal'es covered by the explanation to Art. 286(1) (a)
but that the inmposition was conditional on the ban nmentioned
in Art. 286(2) being lifted by |law of Parlianent as provided
t herei n. We do not think'that the respondent State can
derive any advantage fromthis provision. It was inserted
in the Bihar Act by the Adaptation of Laws (Third Arendnent)
Order, 1951, and was brought into force from January 26,
1950. Even though on the ban being lifted it mght have
been possi bl e under
(1) [21958] S.C. R 1422.
361
this provision to tax the explanation sales, that is, the
sales of the kind with which this caseis concerned, that
cannot assist the respondent State in'this case for since s.
33 only came into force fromJanuary 26, 1950, s. 33 ' could
not be a law levying a tax on any sales imrediately before
the comencenent of the Constitution and the |levy  of tax
under it, therefore, could not have been continued under the
provi sions of the Sal es Tax Continuance Order, 1950.
It follows that the sales were not taxed by the Bihar Sales
Tax Act., 1917 before the Constitution cane into force. It
is not contended that the Governnment of Bihar ~had been
taxi ng these sal es before January 26, 1950, under any other
provision. W, therefore, think that the H gh Court was in
error in holding that the levy of the tax on the sales by
the appel |l ant between January 26, 1950, and March 31, 1951
with which this case is concerned, was covered by the Sales
Tax Continuance Order, 1950. We will set aside the judgnent
of the High Court in so far as it so holds and | answer. the
guestion which we have earlier set out in so far. as it 1is
outstanding, in the negative. 1In our view, these sales were
not liable to tax.
W think it right here to point out that the question as
franmed m ght suggest that the Court was asked to ' decide
whether the sales were sales within the nmeaning of  Art.
286(2) of the Constitution. But as we have said earlier
that was not the point of the question. The courts bel ow
have held that the sales were in the course of inter-State
trade in which the goods were actually delivered in Bihar
for consunption there and that view has not been disputed in
this Court.
The appeal will, therefore, be allowed. W do not nake any
order as to costs as the appellant abandoned in this Court
its contest to one of the two
362
guestions that had been referred and as it had not in the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 7 of 7

Hi gh Court contended that the Sal es Tax Conti nuance Order,
1950, did not apply to the sales for the reason on which it
based itself in this Court.

Appeal al | owed.




