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ACT:

Income Tax Act, section 147(b), conditions for invoking-
"Information’, scope of,--Wether includes intimtion from
the Audit Departnment pointing out erroneous-application of
I aw.

HEADNOTE:

The respondent, H U F., is an assessee owning two houses.

During the assessment year 1965-66, the Incone-tax Oficer
in determ ning the annual valuation of its properties under
s. 23(2) of the Income-tax  Act, erroneously allowed a
deduction of nunicipal taxes amobunting to Rs. /4,052/-.
Subsequently on scrutinising the assessnents, the office of
Conptroller and Auditor General of India pointed out that
the deduction of municipal taxes in respect of self occupied
properties was not admissible u/s. 23(2). The 1 ncone-tax
Oficer treated the intimation as "information” within the
meani ng of s. 147(b), and consequently proposed to reassess
the respondent’s incone for 1965-66. On Septenber 12, 1969,
he issued a notice u/s. 148 requiring the respondent to file
a return of his incone. On an application by the
respondent, the Hgh Court issued a wit of nandanus
guashing the notice, but granted a certificate |(under  Art.
133(1)(c).

It was contended by the respondent that the nere pointing
out by the Auditor, the error in the application -of Iaw,
would not ampunt to 'information’ u/s. 147 (b), especially
as the 1. T.O knew the houses to be sel f-occupi ed.

Al'l owi ng the appeal, the Court,

HELD : (1) Two conditions are necessary for invoking sub-
section (b) of section 147; (i) The O ficer should receive
information after the original assessnent and (ii) in
consequence of such information he should have reason to
bel i eve t hat i ncome has escaped assessment . The
"information’ may be of facts or of |aw [291D E]

(2) That the Incone-tax Officer with diligence could have
obt ai ned the informati on during the previous assessnent on a
proper investigation of the materials on record or the facts
disclosed thereby, would not nmake it any | ess t he
information if the fact was not, in fact, obtained and came
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to his, know edge only subsequently. It woul d be
"information of law if it is stated by a person, body or
aut hority conpetent and authorised to pronounce upon the | aw
and is invested with authority to do so. [291E, F, 294K
Maharaj Kumar Kanmal Singh v. Commi ssioner of Income-tax,
Bihar and Oissa 35 ITR1; R B. Bansilal Abirchand Firm
v. Commi ssioner of Income Tax, MP. 70 |ITR 74; Asstt.
Controll er of Estate Duty, Hyderabad v. Nawab Sir Mr GOsman
Al  Khan Bahadur, H E.H the N zam of Hyderabad & Os, 72
| TR 376, referred to.

Conmi ssi oner of |Incone-tax, Qujarat v. AL Raman & Co. 67 |ITR
11, appli ed.

(3)The Audit Departnent  is the proper nachinery to
scrutinise the assessments of the Income-tax O ficer and
point out the errors, if any, inlaw The |I.T.O wll not
be precluded from wusing the auditors’ note as fresh
"information’ . [294F]

Conmi ssioner of Inconme-tax, Delhi v. H H  Snt. Chand
Kanwarji 84 | TR 584; Conm ssioner of Incone-tax v. Kelukutty
85 | TR 102 and Vashi st Bhargava v. lncone-tax Oficer

Salary Circle, New Del hi 99 | TR 148, ~approved.

JUDGVENT:

ClVIL, APPELLATE JURISDICTION : G vil ‘Appeal No. 1977 of
1971.

From the Judgnment .and Order dated 23-6-70 of ' the Guj ar at
Hi gh Court in Special, Gvil Application No. 1372 of 1969.
290

B. B. Ahuja and G rish Chandra for the Appell ant.

B.Sen, R M Mehta, S. K Dholakia and~ R Ranachandran
for the Respondent.

The Judgnent of the Court was delivered by

KAl LASAM J.-This appeal is by the Incone-tax Oficer, Goup
Crcle 11(1), Ahnedabad, by certificate granted under @ Art.
133(1)(c) by the High Court of Gujarat against its /judgnent
June 23, 1970, allowing the application filed by the
respondent assessee and issuing a wit of mandanus quashi ng
and setting aside the notice dated September 12, 1969,
issued by the Income-tax O ficer under section 148 of the
I nconme-tax Act.

The respondent who is a Hndu undivided famly “is an
assessee owni ng two house properties : one in Ahnedabad -and
the other in Bonbay. During the relevant ~assessnent year
1965- 66 both the properties were occupi ed by the respondent.
The Incone-tax Oficer treated the properties  as self-
occupi ed properties. The respondent clainmed that a sum of
Rs. 4,052 being the nunicipal taxes be deducted in
determ ning the annual valuation of the properties /under
section 23 (2) of the Inconme-tax Act. The I ncone-tax
Oficer allowed the claim The order of assessnent was made
by the Income-tax Oficer on March 14, 1966. Subsequent |y
after a lapse of over 3 years the Income-tax Oficer by a
letter dated July 15, 1969 <called upon the respondent
assessee to show cause why the anmount of municipal taxes
al | owed as deduction should not be added back on the ground
that it was wongly allowed. The respondent on July, 13,
1969 replied that the Income-tax O ficer was not comnpetent
to reopen the assessment under section 147 and that the
nmuni ci pal taxes were validly allowed as a deduction in
conputing the incone from self-occupied properties. Not
satisfied with the explanation the Inconme-tax O ficer issued
a notice dated Septenmber 12, 1969, to the respondent under
section 148 stating that whereas he had reason to believe
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that the incone of the respondent chargeable to tax for the
assessment year 1965-66 had escaped assessnment within the
nmeani ng of section 147, he proposed to reassess the incone
for the said assessnent year and required the respondent to
file a return of his income within 30 days fromthe date of
receipt of the notice. The respondent then filed a wit
under Art. 226 of the Constitution for a wit in the nature
of mandanus for quashing the notice dated Septenber 12, 1969
issued by the Incone-tax Oficer. The High Court by its
judgrment dated June 23, 1970 in Special Cvil Application
No. 1372 of 1969 all owed the application and issued the wit
of mandanus quashing the notice dated September 12, 1969.
On an application filed by the appellant the Hi gh Court
granted a certificate and the appeal is 'thus before us.
It is not in dispute that for determning the annual val ue
of the house which is in the occupation of the owner section
23(2) of ’'the Incone-tax Act is applicable and that the
assessee is not entitled to deduct the sum of Rs. 4,052
being the nunicipal tax. The Incone-tax Officer when he
assessed the tax for the year 1965-66 was aware of the fact
that the property was sel f-occupied but erroneously thought
that the assessee was entitled to deduction of the nunicipa
taxes. Sub-
291
sequently when the assessnments were scrutinised in the
office of Conptroller and Auditor-General of India, that
of fice pointed out to the Incone-tax O ficer that on a true
interpretation of section 23(2), the deduction of rmunicipa
taxes in respect of self-occupied properties was not
adm ssi bl e. On receipt of thisintimation from the Audit
Departnment the Inconme-tax O ficer treated the intimation as
"Information’” within the neaning of section 147(b) ~and in
consequence of this information he was satisfied that he had
reason to believe that the incone of the respondent for the
assessnment year 1965-66 had escaped assessnent and therefore
proceeded to issue the inpugned notice under section 148
read with section 147(b) of the Incone-tax Act.
The only question that arises for consideration’ in this
appeal is whether the intimation_ which the |ncone-tax
Oficer received fromthe Audit Departnent would constitute
"information’ within the meaning of section 147(b). Section
147(b) provides :
" notw t hstanding that there has been no
om ssion or failure as nmentioned in clause (a)
on the part of the assessee,  the  |ncone-tax
Oficer has in consequence of information in
his possession reason to believe that incone
chargeable to tax has escaped assessment. for
any assessnent year,"
he may assess or reassess such inconme for the assessnent
year concer ned.
Sub-section (b) of section 147 enables the |ncone-tax
Oficer to assess or reassess the incone if in consequence
of information in his possession he has reason to believe
that income chargeable to tax has escaped assessment. Two
conditions are necessary for invoking the sub-section : (1)
the officer should receive information after the origina
assessment; (2) in consequence of such information he should
have reason to believe that incone has escaped assessnent.
The "information” may be of facts or of |aw The
"information’” of a fact may be fromexternal source. The
fact that the Incone-tax Officer with diligence could have
obt ai ned the information during the previous assessnent on a
proper investigation of the materials on the record or the
facts disclosed thereby, would not nake it any the Iless




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 7

information if the fact was not in fact obtained and cane to
hi s know edge only subsequently. So also the fact that on a
research as to the state of law the Incone-tax O ficer would
have ascertained the true | egal position Wuld not make any
difference if the officer cane to know the real position of
the law only subsequently. The decision of a court of |aw
subsequent to the assessnent would be "information’ and the
Income-tax Officer is entitled to take note of it. M. B.
Sen, the |earned counsel for the assessee, contended that on
the facts of this case it cannot be said that the Income-tax
Oficer had any "information’ as required under the section.
He submitted that the officer was fully aware of the fact
that the houses were 'self-occupied and therefore the
guestion of coming into possession of any information as to
facts does not arise. The Inconme-tax Oficer took an
erroneous vie* in applying the provisions of the section and
nmere pointing out by the Auditor the error in t he
application of the | aw wuld not anpbunt to ’information’
The contention of the |earned counsel will be examned in
the light of the decisions bearing on the question

292

In Mharaj Kumar Kamal Singh-V. Conmi ssioner of |ncome-|ax
Bi har and Oissa(l), the Income-tax officer, omtted to
bring to assessnment for the year 1945-46, the sum of Rs.
93,604 representing interest on arrears of rent due to the
as in respect of agricultural land on the & ound that the
amount was agricultural income. The Privy Council held that
i nterest on arrears of rent payable in respect of
agricultural |and was not agricultural incone.’ As a result
of the decision the Income-tax Oficer “initiated re-
assessment proceedi ngs under diction 34(1)(b) of the Incone-
tax Act. The Suprene Court held that the word 'infornmation
in section 34(1) (b) include information as to the true
and correct state of the law, an so would cover information
as to relevant judicial decisions. Section 3 4 (1) (b) of
the Income-tax Act, 1948, which the court was dealing wth
had a simlar provision the material words being,. "The
I ncome-Tax 'O ficer has in consequence of information in his
possessi on reason to believe,".

In R B. Bansilal Abirachand Firmv. Comni ssioner of |ncome-
tax, MP.(2), the first assessment of the appellant firmwas
made on the Oficer’s information that the assessee was a
partner and that the interest was received by him in the
capacity of a partner, but after the Tribunal -gave “its
deci sion in subsequent proceedings the |Inconme-tax Oficer
came to know that the interest was not received by the
appellant in the capacity of a partner but in its capacity
of financier. |In the circunstances, this Court held  that
the information received fromthe decision of the Tribuna
and the High Court in assessnment proceedings would be
"Information’.

In Assistant Controller of Estate Duty, Hyderabad v. ' Nawab
Sir Mr Osman Ali Khan Bahadur, HEH The N zam of
Hyderabad, and Qhers(3), this Court was considering the
guesti on whet her the opinion of the Central Board of Revenue
would anount to 'information’ within section 59(b) of the
Estate Duty Act. After citing the decision in Maharaj Kunar
Kamal Singh v. Conmissioner of Incone-tax, Bihar and
Oissa(l), under section 34(1) (b) of the incone-tax Act,
this Court reiterated the viewtaken in that case and
observed that the opinion expressed by the Board of Revenue
as to valuation was clearly "information’

The authorities cited above nmake it clear that a subsequent
decision of the Privy Council (35 I1.T.R 1), the Incone-tax
Appellate Tribunal (70 1.T.R 74) and the opinion of the
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Central Board of Revenue (72 |I.T.R 376) as to the state of
law would be ’"information’ under section 147(b). Wi | e

conceding this position M.B. Sen, the |earned counsel
submitted that a note by the Audit Departnent that the
. T.O's view of |law that the assessee is entitled to deduct
the nmunicipal taxes is erroneous, would not amount to
"information’ especially when the I.T.O was aware of the
fact that the houses were self-occupied. The fact that the
I.T.O0 was aware of the fact that the houses were self-

(1) 3B I1.TTR 1

(2) 701.T.R 74.

(3) 72 1.T.R 376.

293

occupi ed and that he could have with diligence found that
the assessee would not be entitled to the exenption wll
not preclude the officer fromusing the auditor’s note as
fresh "information

This Court in Comm ssioner of Income-tax, GQGujarat v. A
Raman and Co. (1), disagreed with the view taken by the High
Court of @ujarat that the information in consequence of
whi ch proceedings of reassessment were intended to be
"started coul d have been gathered by the Income-tax O ficer
in charge of the assessment in the previous years from the
di scl osures made by the two H ndu undivided famlies and

woul d not be "information’. This court held
"Jurisdiction of the Income-tax Oficer to
reassess i ncone arises if he has in

consequence of information in his possession
reason to believethat incone chargeable to
tax has escaped assessment. That information

must , it _is -true, have cone into t he
possessi on of the Income-tax Oficer after the
previ ous assessment, but even i f t he

information be such-that it could have been
obt ai ned during the previous assessnment @ from
an investigation of the materials on the
record, or the facts disclosed thereby or from
other enquiry or research into facts or/ |aw,
but was not in fact obtained, the jurisdiction
of the Incone-tax Officer is not affected.”
The Court further observed that "information’ means
instruction or know edge derived froman —external source.
But the words "external source" cannot be construed as
implying that the source nust be outside the record. The
"information’ nmay be gathered fromthe assessnent record
itself.
The plea of the | earned counsel that the audit report is not
"information’ remains to be considered. A few decisions of
the High Court on this point may now be referred to. In
Comm ssioner of Incone-tax, Delhi v. H H Snt, Chand
Kanwarji(2), the Delhi H gh Court held that the  scrutiny
note of the Revenue Audit and the letter of the |Inspecting
Assi stant Comm ssioner constituted 'information’ within the
meani ng of section 147(b) from an "external source"” and the
assessnents were, therefore, valid. The Income-tax O ficer
treated the incone derived by way of interest from bank
deposits as "earned income" and accepted the assessee’s
claimof expenditure on the salary paid to her daughter-in-
I aw. Subsequently, the revenue audit staff working under
the Conptroller and Auditor-General of I ndi a, whil e
scrutinising these assessnents, brought to the notice of the
departnment that the Incone-tax Officer had wongly treated
the "interest income" as "business incone" and al so that the
I ncome-tax O ficer had wongly allowed the assessee’s claim
with regard to the salary paid to her daughter-in-I|aw The
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Income-tax O ficer acted upon this note and reopened the
original assessnent. A Bench of the Delhi Hgh Court

relying on the reasoning of this Court in 72 I.T.R 376 that
the opinion expressed by the Central Board of Revenue in
appeal under the Estate Duty Act would be "information' held
that the note of the revenue audit under the Conptroller
and Auditor-General of India would be "infor-

(1)67 I.T.R 11.

(2)84 I.T.R 584.

294

mation’ . The same view was expressed in Conmi ssioner of
I ncome-tax v. Kelukutty(1l) by the Kerala Hi gh Court. ©NMathew
J. speaking for the court held that the note put up by the
Audit to the effect that the assessment ought to have been
made on the reconstituted firmfor the entire income of the
two periods and therefore the Inconme-tax Officer conmitted
an error, was instruction or-know edge derived from an
external source  and would constitute ’information’. In
Vashi st Bhargava v. Incone-tax Oficer, Salary Crcle, New
Del hi (2)," a Bench of the Delhi H gh Court held that when
subsequent to the assessnent the Mnistry of Law and the
Revenue Audit pointed out that as a question of fact the
paynment of interest by the petitioner was made to his own
account in the Proyvident Fund and as a question of law the
noney so paid did/'not vest in the Governnent but continued
to belong to the petitioner, and therefore, the incone of
t he petitioner had escaped assessnment, it woul d be
"informati on’ available to the Incone-tax O ficer.

W feel that the view of the Delhi Hi gh Court in 84 1.T.R
584 and 99 I.T.R 148 and that of the Kerala H gh Court in
85 |.T.R 102 is correct. Anple support is derived for that
view fromthe law laid down by this Court in Conm ssioner of
I ncome-tax, GQujarat, v. A Raman and Co. (3), where it was
hel d that the expression 'information in the context ' would
mean instruction or know edge derived from an externa
source concerning fact or particulars or as to law relating
to a matter bearing on the assessnent. It is not /disputed
that the decisions of courts of [law and | ncone-tax Appell ate
Tribunal would be 'information of |aw This~ Court, as
already pointed out in 72 1.T.R 376 has held that the
opi nion of the Central Board of Revenue as regard the val ua-
tion of securities for the purpose of Estate Duty woul d be
i nformation.

The Gujarat High Court was correct inits viewthat it would
be information of lawif it is stated by a person, body or
aut hority conpetent and authorised to pronounce upon the | aw
and is invested with authority to do so. |In applying this
principle the Court erred in holding that Audit departnent
is not an authority conpetent and authorised to declare the
correct state of law or to pronounce upon it. The /Audit
Departnment is the proper machinery to scrutinise t he
assessnents of the Inconme-tax Officer and point out the
errors, if any, in |law

For the reasons stated we are wunable to accept the
conclusion arrived at by the Gujarat Hi gh Court. W, allow
this appeal and hold that the Income-tax O ficer in the
circunstances is entitled to reopen the assessnent under
section 147(b) of the Income-tax Act. The appeal is allowed
with costs.

MR

Appeal all owed.

(1) 85 1.T.R 102.

(2) 99 I.T.R 148.

(3) 67 1.T.R 11.
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