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Vs.
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UNI ON OF | NDI A AND OTHERS
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DESAI, D. A

Cl TATI ON
1983 AI'R 1005 1983 SCR (3) 624
1984 SCC' (1) 168 1983 SCALE (2)118
Cl TATOR | NFO :
RF 1991 SC1650 (5)

ACT:

Constitution of India-Art. 301-Scope of-Conmpensatory
and regul atory taxes are outside the expanse of Art. 301.

Mot or Vehicles ' Act, 1939-Sec. 63(7)- - Introduced by
amendi ng Act 56 of 1969-Does not affect State’s power either
to i mpose or exenpt tax on notor -vehicles.

Kar nat aka Mot or  Vehicl es Taxation Act, 1957-A pi ece of
regul atory and conpensatory |l egislation-Read with Entries 56
and 57 of List |l of Seventh Schedule to the Constitution-
Taxes |evied on notor vehicles “are regul atory and
conpensatory-Not wthin the vista of Art. 301 of the
Consti tution.

HEADNOTE

In order to pronpte all India and inter-state tourist
traffic, the Parlianment amended the Mtor Vehicles Act, 1939
by introducing in it sec. 63(7) which enabled the State
Transport Authority of every State to grant permts - valid
for the whole or any part of India, in respect of such
nunber of tourist vehicles as my be specified by the
Central Governnent. Later the Central Governnent ~notified
that each State Transport Authority could issue 50 all India
permits for tourist omibuses. As each State had the right,
withinits territory, to levy a tax on a notor vehicle, it
was found that wunless tourist vehicles with all-India
permts were exenpted from tax by other States than their
hone state the object of sec. 63(7) would be frustrated.
Therefore, the Central Governnent made a request in this
behalf to all the State Governments. |n pursuance of that
request the Gover nment  of Kar nat aka exenpted tourist
vehicles holding permts under sec. 63(7) from paynent of
tax, provided the tax payable to the State in which the
vehicle was registered had already been paid and provided
further that simlar exemption from paynent of tax was
granted in respect of simlar vehicles to the State of
Kar nat aka. Many transport operators from big and
conparatively prosperous States flocked to sone small and
conparatively poor and |less advanced States and after
getting all-India pernmts from themstarted plying their
vehicles in other States |ike Karnataka and Maharashtra nore
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or less as regular stage carriages. Having found that the
transport operators were msusing the all India permts and
indulging in certain nmal practices, the Government of
Kar nat aka wi t hdrew the exenption from paynent of tax granted
earlier. The petitioners, who were transport operators

holding all-India permts, challenged the wthdrawal cf
exenption as unconstitutional and bad in I aw. The
petitioners submtted that sec. 63(7) of the Mtor Vehicles
Act was designed to promote all India and inter-state
tourist traffic and thus to advance trade,

625

commerce and inter-course throughout the territory . O

India. By wthdrawing the exenption, the object of sec.
63(7) was defeated and therefore, freedom of trade. Conmmerce
and inter-course t hroughout the territory of I ndi a,
guaranteed by Art. 301 of the Constitution was inpaired.

Di sm ssing the petitions,

N

HELD: By wi-thdrawi ng the exenption there is no
i mpai rment _of the freedom under Art. 301. [637 B]

Taxes of —a conpensatory and regulatory character are
outside the expanse of Art. 301 of the Constitution
Regul at ory measures and conpensatory taxes far from i npeding
the free flow of trade and conmerce, often pronote such free
flow of trade and /comrerce by creating agreeable conditions
and provi ding appropriate services. Al that is necessary to
uphold a tax which purports to be or “is clained to be a
conpensatory tax is, the exi stence of a specific,
identifiable object behind the 1levy and a nexus between
subj ect and the object of a | evy. Once the nexus between the
| evy and service is seen, the levy nmust be upheld unless the
conpensatory character is shown to be wholly or partly a
nere nockery and in truth a design whichis destructive of
the freedomof inter-state trade, comerce and inter-course
[635 C-D, 636 A]

International Tourist Corporation v. State of Haryana,
[1981] 2 S.C.R 364. referred to.

By virtue of the power given to themby Entries 56 or
57 of List Il every one of the States has the right to make
its owmn legislation to conpensate it for the services,
benefits and facilities provided by it for nmotor vehicles
operating within the territory of the State. Taxes resulting
fromsuch legislative activity are by their very nativity
and nature, cast and character, regulatory and compensatory
and, are therefore, not within the vista of-Art. 301, unl ess
the tax is a nmere pretext designed to injure the freedom of
inter-state trade, comerce and inter course. ~The nexus
between the levy and the service is so patent in the case of
such taxes that one need say no nore about it. The Karnataka
Mot or Vehicles Taxation Act and the Mdtor Vehicles Taxation
Acts of other States are wthout doubt regulatory and
conpensatory legislation outside the range of Art. 301 of
the Constitution. [635 B-D

‘ Taxes on vehicles .. suitable for use on roads" is a
State |legislative subj ect and it is for the State
Legislature to inmpose a levy and to exenpt fromthe |evy.
Entry 57 of the State List is subject to Entry 35 of the
Concurrent List and, it is therefore open to the Parlianent
to lay down the principles on which taxes may be | evied on
mechani cally propelled vehicles. But the Parlianent while
enacting sec. 63(7) of the Mdtor Vehicles Act refrained from
i ndicating any such principles, either expressly or by
necessary inplication. The State’s power to tax and to
exenpt was left wuninhibited. It wmy be that a State
Legi sl ation, plenary or subordinate, which exenpts "non-
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hone-state tourist vehicles" fromtax would be advancing the
obj ect of sec. 63(71, but

626

the State Legislature are not obliged to fall in line line
and to so arrange their tax laws as to advance the object of
sec. 63(7), be it ever so desirable. The State is obliged
neither to grant an exenption nor to perpetuate an exenption
once granted. There is no question of inpairing the freedom
under Art. 301 by refusing to exenpt or by withdraw ng an
exenption. [636 E-637 A

JUDGVENT:

ORI G NAL JURI SDI CTI ON: Wit Petitions Nos. 1854-
60/ 81, 2125, 2224, 2829, 3321, 3341, 3360, 3604, 4486, 3737,
3774, 4128, 4404, 4415, 4428, 4429, 4430, 4431, 4432, 4436,
4437, 6310, 7090-92, 7138, 7687, 9927, 8481-82, 6790-91182,
5356- 64/ 83, 1868, 3929/81, 531-32, 533-534, 3957, 3975,
4574- 4583, 8004, 8007-8008 and 8047/83, 5327, 5622-24, 7510-
11, 8075/83, 7490-92/82, 2008, ~2328/81, 2858, 2859, 4920-
4923, 5616, 6065-73, 5818, 5193-5201/82, 8341-8343, 3149-50,
8381-8382, 9927/82, 377-378, 535/83, 8347-8348, 3560/83,
8003, 8005, 8006/83, 8787-8788/83 and 9011- 13 of 1983.

Under Article 32 of the Constitution of India
W TH

Speci al Leave Petition Nos. 11243-46 of 1983.

From t he Judgnent and order dated the 8th July, 1983 of
the Karanataka High Court in Wit~ Petition Nos. 11268 to
11271 of 1i: 1981,

For The Appearing Petitioners

Shanti Bhushan, Y.S. Chitale, K K Venugopal KN Bha
V.K  Verng, S. Ravi ndr a Bhat , N. Ganpat hy, C.
V.
D.
P.

wo—o-

Vai dayanat han, N. Nattar, R B. Datar, “A V. Rangam
GQupta, T.V.S.N. Chari A T.M Sanpath;, Vineet Knmar,
Singh, Mss H Whi, B. N Tawakley, S. Srivinasan
Ramashesh, P.N. Ramlingam S.R Srivastava and Rathi'n Das
For The Appearing Respondents

R P. Bhatt, V.S. Desai, Harbans Lal, Swaraj Kaushal
M N., Shroff, G V. Subba Rao, N. S. Das Bahl and R N.- Poddar

The Judgrment of the Court was delivered by

CHI NNAPPA REDDY, J. Prior to 1969 there was no concept
of what may be terned as 'An Al India permt which would
be valid
627
for the whole of India and which would enable the hol der of
the permit to ply his contract carriage throughout India.
Section 63 (1) of the Mdtor Vehicles Act, provides that,
except as mmy be otherw se prescribed, a pernit granted by
the regional transport authority of any one region shall not
be valid in any other region, unless the pernit has been
counter signed by the regional transport authority of that
other region, and a permt granted in any one state shal
not be valid in any other state unless counter-signed by the
State Transport Authority of that other state or by the
regi onal transport authority concerned. The procedure
prescribed for obtaining the counter-signature of the
transport authorities of other regions and states was
cunbersome and was not conducive to the devel opnent of al
India or inter-state tourist traffic. In order to renedy the
situation and pronote all India and inter-state tourist
traffic, the Parliament amended the Mdtor Vehicles Act and
i ntroduced sec. 63 (7) by anending Act 56 of 1969. This new
provi sion enables the State Transport Authority of every
state to grant permts valid for the whole or any part of

@
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India, in respect of such nunber of tourist vehicles as the
Central CGovernnment nay, in respect of that state specify in
that behalf. Preference is to be given, to applications for
permits from the India Tourism Devel opnent Corporation, a
State Tourism Devel opnent Corporation, a State Touri st
Department and such operators and tourist <cars or such
travel agents as may be approved in that behalf by the
Central CGovernment. This was but . the first basic step
towards encouragi ng all India or inter-state tourist
traffic. There were other hurdles to be cleared before any
schene for grant of all India permts could be effectively
i mpl enented. One of the hurdles was this: Under Entry 57 of
List Il of the Seventh Schedule to the Constitution, the
State Legislature is empowered to |evy "Taxes on vehicles,
whet her nechanically propelled or not, suitable for use on
roads, including trancars subject to the provisions of entry
35 of list Ill". ~Entry 35 of list Ill reads: "Mechanically
propel |.ed vehicles including the principles on which taxes
on such vehicles are to be |levied". A coherent reading of
Entry 57 " of list~ Il and Entry 35 of list |[IIll rmakes it
abundantly clear that the power to- |evy taxes on vehicles
suitable for wuse on roads vests solely in the State
Legi sl ature though it nmay ~be open to the Parlianent to |ay
down the principles on which taxes my be levied on
nmechani cally propelled vehicles. In ot her words the
Parliament may |lay down the guide lines for the levy of
taxes on nechanically propelled vehicles but the right to
l evy such taxes vests solely in the

628

State Legislature. Now there are twenty two States and nine
Union Territories in India, specified in the first schedule
to the Constitution. Each of the States has the right,
withinits territory. to levy a tax on notor vehicles. If a
tourist vehicle holding an "All India Permt’ under sec. 63
(7) of the Mdtor Vehicles Act chooses to visit half a dozen
states in the course of a round trip from say, Delhi to .
Kanyakumari or Srinagar to Hyderabad tax wll ordinarily
have to be paid in all the half a dozen or so States. The
burden will surely be intolerable and the whole object of
sec. 63 (7), nanely pronotion of all Indiaor-inter-state
tourist traffic wll be frustrated. The Central Governnent
was alive to the problemand referred the matter to the
Transport Devel opnent Council for its advice. The Transport
Devel opnent Council is a non-statutory body constituted by
the Central Governnent and consists of the representatives
of the Governments of all the States. The Transport -Advi sory
Council advised the Central Covernment that there should be
a single-state taxation on tourist vehicles holding permts
under sec. 63 (7), that is, tax should be paid in the 'hone
state’ and the vehicle should be exenmpted from paynent of
tax in states other than the hone state. This could be done
by the respective State Governments issuing notifications
under their taxation legislation exenpting tourist vehicles
registered in other states from paynment of tax, if tax has
al ready been paid in the hone state. The Governnent of India
accepted the E- suggestion and requested the State
CGovernments and Union Administrations to issue necessary
notifications. The suggestion ran into trouble right from
the start. Wile the Governnents of Andhra Pradesh, Bihar,
CGoa, Daman and Diu, Mharashtra, Nagal and and Uttar Pradesh
readily agreed to issue such notifications on the basis of
reciprocity, there was no such ready response from sone
ot her states. The Governnment of Karnataka was in particular
opposed to the grant of any such exenption. Finally, the
CGovernment of Karnataka and the Governments of other states
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too were persuaded to agree to issue such notifications. In
the neanwhile the Governnment of India, in exercise of its

power under sec. 63 (7) of the Motor Vehicles Act, issued
notifications specifying the nunmber and class of tourist
vehicles in respect of which each of the State Transport
authorities of the States could grant All India permts. The
| ast of the notifications specified that each State
Transport authority <could issue 50 permts for tourist
omi buses.

Pursuant to the request of the Central Governnment to

whi ch al | t he State Cover nment s finally agr eed,
notifications were issued
629

exenpting tourist vehicles holding permts under sec. 63 (7)
from payment of tax, if tax had been paid in the home state.
We are particularly ~concerned in these cases wth the
notifications issued fromtime to time by the Government of
Kar nat aka, since that is where the trouble started. The
first of 'thenotifications issued by the Governnent of
Kar nat aka was on Septenber 18, 1972 and it exenpted, from
paynment of taxes payabl e under the Karnataka Mtor Vehicles
Taxation Act 1957, tourist notor Cabs and tourist ommibuses
registered in the States other than the State of Karnataka
and plying in the ‘State of Karnataka under permts which
were valid wthout counter signature in the state of
Kar nat aka, provided that the tax payable in respect of such
vehicles had been paid to the State in which the vehicles
were registered and provided further that the said State
granted simlar exenption to tourist notor cabs and touri st
omi buses whose pernmits were endorsed in the State of
Kar nat aka under Rule 123-A of the Karnataka Mtor Vehicles
Rules. On July IS, 1976, the CGovernnent of Karnataka issued
a notification reducing the tax payable -under the Motor
Vehi cl es Taxation Act, 1957, in respect of tourist vehicles
for which permts had been issued under sec. 63 (7) or
endorsenent granted under Rule 123-A of the Karnataka Mt or
Vehi cl es Rul es. On Decenber 20, 1976, a further notification
was i ssued in partial nodi fication of the earlier
notification dated Septenber 18, 1972. Exenption from
paynment of tax was given to tourist nmotor cabs and touri st
omi buses registered in States other than the State of
Karnataka and plying in the State of Karnataka under the
authority of a permit granted under sec. 63 (7), provided
that the tax payable in respect of the vehicle to the State
in which it was registered had already been paid and
provided further that simlar exenption frompaynment of tax
was granted in respect of simlar vehicles of the State of

Karnat aka. This schene for the grant of "All India Permts’,
designed as it was to promote all India and inter-state
tourist traffic. soon fell into abuse at the hands of

schening transport operators. Wthin the schene itself |ay
the seeds for abuse. The scheme enabled the State Transport

Authority of each State, to issue fifty all India permts,
uniformy, irrespective of the size of the State, its
resources, its accessibility, its conmuni cations, its

facilities, the availability of transport services and
operators in the State with the necessary expertise,
experience and finance to operate all-India tourist services
and a host of such other factors. Apparently it was thought
undesirable to nake a distinction between State and State on
what were perhaps thought to be elusive criteria and
possi bly the schene

630

was expected to give a boost to the transport business in
the smaller and | ess advanced States. And, of course, it was
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necessary to obtain the agreenment and cooperation of all the
States. But, the result was that transport operators from
big and conparatively prosperous and advanced States, well
versed in the intricacies of the transport business very
soon flocked to snall and conparatively poor and |Iess
advanced States |ike Mnipur and Nagaland to apply for and
obtain all-India permts from the State Transport
Authorities of these States. It is conceded before us that a
| arge nunber of persons holding all-India pernmits from sone
of these small States do not belong to these States at all
but are transport operators coming from far off States.
Anot her factor which appears to have influenced the flocking
of transport operators from other States to States like
Nagal and and Manipur is the nationalization of contract
carriage service in States like Karnataka. Once the permts
were obtained and the vehicles were registered, these snal
States saw the last of the operators. Having obtained the
permts, the operators with their vehicles flocked back to
the parent State of the operators (not of the vehicles) or
to a Statelike Karnataka where “all contract carriages
havi ng been nationalized no private contract carriage was
avail abl e and there was therefore a great opportunity to ply
the vehicles as contract carriages within the State.

States |ike Karnataka were swanped by tourist vehicles
fromall over the country, registered in other States. These
tourist vehicles practically 'colonised Karnataka and |ike
States and started operating nore or l'ess as stage carriages
within the particular State, never ~and rarely if ever,
nmovi ng out of the State. There was no thought or Question of
undertaking all India or interstate tours, and out went the
worthy object of sec. 63(7). Quick and easy noney with the
| east trouble and in the shortest tine, by whatever nethod,
was the only object. In the counter-affidavit filed on
behal f of the State of Karnataka in some of the Wit
Petitions, it is stated.

"Though the vehicles were regi stered outside

the State of Karnataka, they have been pernanently

stationed in t he State of Kar nat aka ~ and

particularly at Bangalore, and. the vehicles were

all being plied as Stage Carriages. Though Al

India Tourist Permits were obtained by the

residents of other states, the permts were used

by taking the vehicles and keeping themin the

State of Karnataka. The operators run their

tourist buses at fixed timngs
631

fromparticular place like the Stage carriages

operated by the Karnataka State Road Transport

Corporation (hereinafter called the K S RT.C)

and other private state carriage/ operators. On

checking of the vehicles and verification of-the

passengers, it was found that the passengers found

in the vehicle were not genuine tourists and the

drivers or the persons incharge of the vehicles

were not in a position to produce the trip sheet,

nane |ist with whomthey entered into contract. It

was al so found that the passengers found in the

vehicl es had boarded the buses from one point

wi t hout any contract or otherw se and w thout they

being tourists. The passengers found in the

tourist buses are regular passengers going from

one place to another for purposes other than

tourism These vehicles were found catering to the

needs of general travellers who can nake use of

the Stage Carriages operated by the KSR T.C., or
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other private stage carriage operators. The
r espondent produces herewi th statenents as
ANNEXURF. S 1 to 9 showi ng the cl andesti ne
operation of the vehicles covered by Al India
Tourist Permits, the remarks and irregularities
noticed by the Mdtor Vehicles Inspectors while
checki ng the vehicles covered by Al India Tourist
permt, the frequent detection of these vehicles
runni ng as St age Carri ages by col l ecting
i ndi vidual fares and picking passengers from one
point and setting down them at another point and
bringing different passengers in the return
journey. Fromthe statenents enclosed, it is clear
that the operators of the tourist buses covered by
Al'l India Tourist permts have m sused the Touri st
Buses by running themas regular stage carri ages,
conpeting with the KSRTC buses and other private
stage carriages wthin the State.. As a result of
i ndiscrimnate msue of the Vehicles as Stage
Carriages even though the permts were obtained
under _Section 63 (7) of ~the  Central Act for
Tourism the State Governnent has suf fered
consi derabl e 1 0oss in Revenue. These buses actually
made use of the -passengers which would have
normal Iy gone/'to the KSRTC buses and ot her private
carriages. The wvery object of obtaining pernmts
under section 63(7) of the Central Act, which
intended to pronote tourism has been misued by
these operators of the Tourists buses by plying
their vehicles regularly as stage carriages. Most
of the

632
permts obtained under Section 63 (7) of ‘the
Central Act in the States other than the State of
Kar nat aka are made use of for the purported use of
running the tourist buses but actually the permts
were msused to run the tourist vehicle either as
stage carriages or as contract carriages".

A survey made by the Transport Comm ssioner of ‘Maharashtra

revealed a simlar state of affairs. The Transport

Conmi ssi oner submtted a report to the Government of

Mahar ashtra, a copy of which has been nade avail able to us.

It is stated in the report,

"Qur estimate is that out of these 1300
permts anything between 300 to 400 buses are
operating in Mharashtra with Bonbay as the nain
centre. Most of these buses for all practica
purposes operate as stage carriage ‘services
masquer adi ng as contract carriages. In Maharashtra
the ordinary passenger transport by stage
carriages and contract carri ages has been
conpletely nationalised. The Al India Tourist
Buses on the other hand are exploiting the
| oophol es available in the |aw and operate point
to point passenger services on routes where the
vol unme of traffic is heavy viz. routes |ike Bonbay
Kol hapur, Bonbay Mangal ore (Mangalore), Bonbay
Panaj i, Bonbay- Bel gaum Bonbay- Ahnmedabad and
Bonbay-Indore ...... ... . .. ..
"On 9/10th April 1983, the Transport Commi ssioner
had personally visited the Charoti Check Naka
which is our border check post bordering Cujarat
on the Bonbay Ahnedabad road. Fromthe records of
the check post he found that as many as 115 Al
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India Tourist Buses are regularly playing on this

route. After nmaking an analysis of these 115 Al

I ndia Tourist Buses,’ he found that 41 pernits had

been issued by the State Transport Authority of

Mani pur. 17 had been issued by State Transport

Aut hority Nagar Haveli, 8 by the State Transport

Aut hority, Meghalaya and 5 by the State Transport

Authority Nagal and. A large nunber of Al India

Tourist Buses operating with their base in Bonbay

appear to have been issued by Mnipur Nagal and and

the Union Territory of Dadra Nagar Haveli"

633

The petitioners, who are transport operators holding all-
India permts, deny that any of themwas guilty of any
mal practice or msuse of the pernmits held by them But,
notw t hstandi ng the petitioners’ denial we do not have the
slightest doubt that the al | egations of m suse and
mal practice nmade in the counter-affidavit, filed on behal f
of the Karnataka Governnment, are generally and substantially
correct. Complaints about the abuse of the schenme appear to
have been nmade to the Central Government and the Transport
Advi sory Council also. W are-also told that the question of
nmeeting the chall enge posed by these abuses is receiving the
attention of the Central Government.

The Governnent of Karnataka, apparently the worst
sufferer, reacted sharply. The concession given to the
hol ders of all India pernmits by way of exenpting the al
India tourist Vehicles, registered in other States, from
payment of the Karnataka Tax, if tax had already been paid
in the home State was withdrawn by a notification dated 31st
March, 81. It is this notification and the consequences of
the notification that are in question in these several Wit
Petitions. W are inforned that the State of Andhra Pradesh
has al so issued a notification sinmilar to that of the State
of Karnataka withdraw ng the exenption which it had granted
earlier to vehicles operating on permts issued under sec.
63 (7) and registered in other States. O her states have not
withdrawmn the exenption previously granted by them to
vehicles registered in other states and operating on pernits
i ssued under sec. 63(7). But as the exenption granted by
nost of themis on a reciprocal basis, the w thdrawal of
exenption by the States of Karnataka and Andhra Pradesh has
the effect of making vehicles registered in Karnataka and
Andhra Pradesh, imediately subject to payment of tax in
every one of those States through which ~they pass. The
collection of tax by the other States is also resisted in
these wit petitions. The power of the State Legislature to
levy the particular tax, the power of the State Governnent
to grant exenption from paynent of tax under the authority
del egated to it by the Legislature and the inplied power of
the State Governnent to withdraw an exenption granted by it
are conceded. Yet a nunber of ingenious and platitudi nous
subm ssi ons have been though we nmust confess that many of
them have only to be stated to be rejected. Sone of them
served no better purpose than occupy the tinme of the Court,
time which has becone dear and precious because of the
nount ai nous arrears of cases awaiting the decision of this
Court. We do wish it is remenbered that the Suprene Court is
the highest Court in the land and its time is not to be
frittered away in
634
listening to hopeless argunents advanced just for the sake
of argunent. The tine has cone for judges and |awers to
make a determned effort to chop certain argunments and prone
certain others-judgnments following suit. In fairness to the
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counsel who appeared - in the cases before us, we nust say
that everyone was brief and none over stated his case.
It was submitted that see. 63 (7) of the Mtor Vehicles

Act was designed to promote Al India and inter-state
tourist traffic and thus to advance trade, Comerce and
i nter-course throughout the territory of India. It was

implicit in sec. 63 (7) that the States would exercise their
power of taxation in such a way as not to inmpose an
additional burden on tourist Vehicles registered in other
states and plying on pernmits issued under sec. 63(7), over
and above the tax paid in the home State. In other words, it
was inplicit that all the States would exenpt fromtaxation
tourist vehicles registered in other States and plying on
permts issued under sec. 67 (7) was wthdrawing the
exenption, the object of sec. 63 (7) was defeated and
therefore, freedom of trade, Commerce and inter-course
throughout the territory of India, guaranteed by Art. 301 of
the Constitution was inpaired. ‘The w thdrawal of exenption
was, therefore, unconstitutional and bad in law The
transport operators of Karnataka who were not directly hit
by the withdrawal of the exenption by the Governnent of
Kar nat aka advanced a subtler ~ argunment and suggested that
they were in fact the worst hit. The argunent was that
though despite the w thdrawal of the exenption, they were
paying no nore tax tothe State of Karnataka than they were
payi ng hitherto, the withdrawal of the exenpti on had created
a situation which denied them the ~benefit of exenption
granted by the Governments of all others States, since those
exenptions were reciprocal in condition. The situation
indirectly created by the action of the  Governnent of
Kar nat aka i nposed an-intolerable burden on them by
conpelling them to pay taxes in every State other than
Kar nat aka through which their vehicles -passed and thus
virtually denied to themthe freedom of trade, Commerce and
i nter-course throughout the territory of India guaranteed by
Art. 301 of the Constitution

W are wholly wunable to (see any force in these
subm ssi ons, The |earned counsel for the parties on either
side invited our atten-
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tion to the Autompobile Transport (Rajasthan) Ltd. v. The
State of Rajasthan & O's Bolani Oes Ltd. v. State of
Oissa(2), GK Krishnan v. State of Tam | _Nadu(9)
International Tourist Corporation v. State of Haryana(4) and
Mal wa Bus Service Pvt. Ltd. v. State of Punjab(5) to explain
the extent and the linmts of the freedom of trade, comrerce
and intercourse throughout the territory of India proclainmed
by Art. 301 of the Constitution. W do not propose to refer
to any of these cases since the |law appears to us to be
wel | -settled:

Taxes of a conpensatory and regulatory character are
outside the expanse of Art. 301 of the Constitution
Regul at ory measures and conpensatory taxes far from i nmpeding
the free flow of trade and conmerce, often pronote such free
flow of trade and comrerce by creating agreeabl e conditions
and providing appropriate services. Al that is necessary to
uphold a tax which purports to be or is clained to be a
conpensatory tax is "the exi stence of a specific,
identifiable object behind the levy and a nexus between
subject and the object of a levy".(') "If the object behind
the levy is identifiable and if there is sufficient nexus
between the subject and the object of the levy, it is not
necessary that the noney realised by the | evy should be put
into a separate fund or that the Ilevy shoul d be
proportionate to the expenditure. There can be no bar to an
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inter-mngling of the revenue realised fromregulatory and
conpensatory taxes and from the taxes of a general nature
nor can there be any objection to nore or |ess expenditure
being incurred on the object behind the conmpensatory and
regul atory levy than the realisation fromthe levy".(6) It
should be patent that "it would ordinarily be well-nigh
impossible to identify and mneasure with any exactitude the
benefits received and the expenditure incurred and | evy the
tax according to the benefits received and the expenditure
incurred". Nor is the court to interpose itself by assum ng
the role of a cost accountant and attenpt to bal ance
meticul ously the cost  of the services, benefits and
facilities against the realisation fromthe levy. And, if
the levy as a whole is justified by the need generally, it
does not have to be separately justified with reference to
every group of persons claimng
636
to require and receive |ess service than others. Once the
nexus between the levy and service is seen, the |levy nust be
uphel d unless the conpensatory character is shown to be
whol |y or -partly, a mere nockery and-in truth a design which
is destructive of the freedomof inter-state trade, comerce
and inter-course.

By virtue of the power given to themby Entries 56 and
57 of List Il every one of the States has the right to make
its own legislation to conpensate it for the services,
benefits and facilities provided by it for nmotor vehicles
operating within the territory of the State. Taxes resulting
fromsuch legislative activity -are by their very nativity
and nature, cast and character, regulatory and conpensatory
and, are therefore, not _within the vista of  Art. 301,
unless, as we said, the tax is a nere pretext designed to
injure the freedom of interstate trade, comerce and
i ntercourse. The nexus between the levy and the service is
so patent in the case of such taxes that we need say no nore
about it. The Karnataka Mtor Vehicles Taxation Act and the
Mot or Vehicles Taxation Acts of (other States are/ wthout
doubt regulatory and conpensatory  |egislations outside the
range of Art. 301 of the Constitution.

It is true that the object of enacting sec. 63 (7) by

the Parliament was to pronote all-India and inter-state
tourist traffic. But 'taxes on vehicles .. suitable for use
on roads’ is a State legislative subject and it is for the

State Legislature to inpose a levy and to exenmpt fromthe
levy. True again, Entry 57 of the State List is subject to
Entry 35 of the Concurrent List and, as explained by us at
the outset, it is therefore open to the Parliament to |ay
down the 17 principles on which taxes may be levied on
nmechani cal ly propelled vehicles. But the Parlianent ~ while
enacting S. 63 (7) of the Mdtor Vehicles Act refrained from
i ndicating any such principles, either expressly or by
necessary inplication. The State’s power to tax ‘and to
exenpt was left uninhibited. It may be that a a State
| egi sl ation, plenary or subordinate, which exenpts "non-
hone-state tourist vehicles" fromtax would be advanci ng the
object of sec. 63 (7) of the Mtor Vehicles Act and
accelerating inter-state trade, commerce and intercourse

But merely by Parlianment legislating sec. 63 (7), the State
Legi slatures are not obliged to fall inline and to so
arrange their tax laws as to advance the object of sec. 63
(7), be it ever so desirable. The State is obliged neither
to grant an exenption nor to perpetuate an exenption once
granted. There is no question of inpairing the freedom under
Art. 301 by refusing to
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exenpt or by withdrawing an exenption. Not to pat on the
back is not to stab in the back. True, straw by straw, the
burden of taxation on tourist vehicles increases as each
State adds its bit of straw, but, then, each State is
concerned with its coffers and has the right to tax vehicles
using its roads; and, the «contribution which a tourist
carriage is required to make to its treasury is no nore than
what other contract carriages are required to nmake. W are
firmy of the view that there is no inmpairment of the
freedomunder Art. 301. The special subnission on behal f of
the ' Karnataka operators’ that the wthdrawal by the
Kar nat aka Government of the exenption granted to ’outsiders’
has resulted in the Karnataka operators having to pay tax in
every State in the country and, therefore, the w thdrawal
has impaired the freedom under Art. 301 is but the sane
general sub- mission, seen through glasses of a different
tint. It does not even have the nerit that the w thdrawal of
the Karnat aka exenption affects them directly. The
submi ssion is rejected.

One of "t he subm ssions nade to us was that if there was
a msuse of the all-Indiapernits, the renedy was to punish
the wong doers by taking appropriate action against the
wrong-doers by cancelling the permt, if necessary, but not
to withdraw the benefit of the exenption altogether, even in
the case of honest operators. That is a mtter for the
Legislature and its delegate to decide but not for the
court. If the situation had beconme so nalignant that drastic
action was called for, it is not for the court to substitute
its judgnent to say ‘that the object could perhaps be well
achi eved by adopting a less drastic procedure.

It was submtted that all-India tourist vehicles do not
use the roads of the State as much as the contract carriages
operating in the State and therefore, the State was wong in
treating them alike. It was said that treatnent of unequals
as equals had resulted in aninfringenent of Art. 14 of the
Constitution. It was also submtted that vehicles holding
inter-State permts under inter-state agreenents were stil
exenpt from tax and this was also a violation of Art. 14 of
the Constitution. Another contention raised was that there
was sone sort of promissory estoppel —which prevented the
State CGovernnent from wi thdrawi ng the exenption. Yet another
argunent was that the wthdrawal of the —exenption  was

arbitrary and therefore, judicial review was necessary.
These and other |ike subm ssions which were made to us in
our opinion, fall in the category of argunments which
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we nentioned earlier, have only to be stated to be rejected.
The answers are self-evident., The subm ssions are totally

wi thout nerit and we see no justification for increasing the
l ength of our judgnent by further futile discussion.” All the
Wit petitions are dismssed with costs and the interim
orders are vacated.

H. S. K. Petitions disnissed.
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