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ACT:

Agricul tural Income-Agricultural produce used for assessee’s
own business and not  sold-in the market-If by itself
constitutes incone-Market value-Mde of conputation-Benga
Agricultural Income-tax Act, 1944 (1V of 1944), s. 2(1) (b)
(1), Rule 4(2).

HEADNOTE:

The appel lant which carried on business of gr owi ng,
manufacturing and selling tea held a large tract of land on
whi ch banboos, thatching grass, and fuel tinber were grown
158

by it by agricultural. operations through its servants , and
| aborers and the sanme were utilised for the purposes of its
tea business and were not sold in the market or O herwse.
In the rel evant assessnment year the Agricultural ~ I ncome-tax
Oficer increased the appellant’s return by a certain sum of
noney as representing the market value of its agricultura
i ncome from banboos, thatching grass and fuel - tinber, The
appel | ant contended inter alia that the agricultural produce
in question did not constitute agricultural income under the
Bengal Agricultural Incone-tax Act because the same-had not
been sold or converted into noney.

Hel d, that wunder «cl.(1) of s.2(1)(b) of the Bengal
Agricul tural I ncome-tax Act the agricul tural pr.oduce
utilised by the assessee for its own, business itself
constituted incone; no sale was contenpl ated thereunder and
it was not required that the agricultural produce should be
sold and profit or gain received fromsuch sale.

Al exander Tennant v. Robert Suiclair Smith, (1892) A.C. 150,
In re MCklethwait, 11 Ex. 456 and Sir Ki kabhai Prenchand v.
Conmi ssi oner of Inconme-tax (Central) Bonbay, (1934) S.C R
219, referred to

Comm ssi oner of Income-tax v. Shaw Wallace & Co., 12 L.R 59
I.A 206, Captain Mharaj Kumar Gopal Saran Singh v.
Conmi ssi oner of Income-tax, Bihar and Orissa, (1935) L.R
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62 |.A 207, not applicable.
Rule 4(2) franed under the Act deals wth cases where
agricultural produce has been sold outside the nmarket as
well as cases where it has not been sold at all and the
i ncome from such agricultural produce may be conputed in the
manner prescribed thereunder.

JUDGVENT:

Cl VI L APPELLATE JURI SDICTION Civil Appeal No. 381 of 1960.
Appeal fromthe judgnment and order dated Septenber 11, 1957,
of the Calcutta H gh Court in Reference No. 102/1952.
S.Mtra, S. N Mikheijee, and B. N Ghosh, for
Appel | ant .

R B. Pal, Asoke Sen and P. K. Bose, for respondent.

1961. August 18. - The Judgnment of the Court was delivered
by

GAJENDRAGADKAR, J.-This appeal by a certificate arises out
of a reference nade to. the Hi gh Court

159

at Cal cutta under s. 63(1) of ,the,, Bengal Agricultura
I ncome- Tax Act |V of 1944 (hereafter called the Act). The,,
appel l ant, the Dooars Tea, Co. Ltd., is.a public limted
conpany and it /carries on- busi ness . of gr owi ng ,
manuf acturing and selling tea. For the accounting year
1948 which corresponds to the assesments year 1949-50 a
return was submitted by the, appellant in respect of its
agricul tural’ income showing the said income at t he
Rs. 3,45,702. The Agricultural I nconme-tax O ficer, however,
did not accept.the correctness of the said return and
increased. the amount to Rs 4, 41,940 This increased anount
included a sumof Rs. 39,849 and it represented the  market
value of: the appellants agricultural income from banboos,

thatching grass and fuel tinber. It is this anount thus
added by the Agricultural " Inconme-tax Oficer to the
agricultural income. of the appellant in the relevant vyear
that has given rise to the present

The facts leading to the reference are not in dispute. The

appel l ant holds a large tract of |and under |ease from the,
| ocal Governnent and it is comon-ground that in-a part of
the said land -it grows banboos, thatching grass and -fue
timber. During the relevant year it cut down some banboos,
-sonme thatching grass and. fuel tinber and used the sane for
the purpose of its business. The banboos, the thatching
grass and fuel tinber were grown the, appellant on its |and
by agricultural operations which were carried on by the
servants and | abourers enpoyed by the appellant. After they
were grown they were utilised by the appellant for/ the
purpose of its tea business and were not sold either-in the
market or otherwise. It has been found that the “appell ant
has been wutilising the banboos thatching grass and fue
timber grown by it on its land in this way every year

Before the tax Authorities the appellant urged that the
agricultural produce in question did not

160

constitute agricultural income within the meaning of the Act
because the sane had not been sold. The appellant’s case
was that agricultural produce grown by it onits own |and
could not in law be treated as its incone unless it was
converted into its nmoney equivalent or into sonething which
was noney’'s worth ; in other words, unless the said produce
was sold. The departnent, on the other hand, has taken the
view that the several varieties of agricultural produce
growmn by the appellant on its land and utilised by it for
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its business were thenselves agricultural income and the tax
on the said incone at be avoided on the plea, that the said
varieties had not been sold. This dispute went up to the
Tribunal ; but the Tribunal agreed with the conclusion of
the tax authorities and held that the produce in question
constituted agricultural inconme of the appellant for the
rel evant year, and so the addition of Rs. 39,849 nade by the
Agricultural Inconme-tax Oficer in determning the tota
agricultural income of the appellant for the relevant vyear
was affirned.
It was also urged by the appellant in the assessnent
proceedi ngs that even if the produce in question constituted
the appellant’s agricultural incone its market value could
not be computed in noney because no rul e had been franed for
the conputation of the market value of such incone. The
appel l ant urged that r. 4 of the Rules framed.. wunder the
Act was inapplicable tothe present case. This contention
has al so been rejected "-by the tax authorities as well as
by the Tribunal; I'n the result the agricultural incone
found to ‘have been earned by the appellant for the relevant
year has been duly taxed.
Feeling aggrieved by the final order passed by the Tribuna
inthis matter the appellant required the Tribunal to refer
two questions for’ the opinion of the Hgh Court, and in due
course the Tribunal nade the reference as required. The two
161
qguestions referred for the, opinion of’ the H gh Court have
been thus franmed by the Tribuna
(1) | s banboo, thatch, fuel, etc., grower by
assessee conpany -and utilised for its own
benefits in its tea business, —agricultura
income within the neaning of the Benga
Agricul tural Incone-tax Act?; and
(2) If the answer to question (1) be in the
affirmati ve, can such i ncome be comput ed under
rule 4 of the rules franed under the Act?
The Hi gh Court has answered both these questions’  in the
affirmati ve against the appellant. The appel l'ant/ then
applied for and obtained a certificate fromthe H gh' Court
under s.64(2) of the Act read wth Art. 1355 of the
Constitution. The High Court has certified that the case is
a fit case for appeal to this Court because it was conceded
by both the parties before the H gh Court that this case had
been chosen by the assessee and the departnent as a test
case since all the tea conpanies are interested in the
guestions raised in the present reference. It is with this
certificate that the appellant has cone to this Court wth
its present appeal
The answer to the first question would depend upon the

construction of the definition of agricultural i ncone
contained in s. 2(1)(b) of the Act. The charging section is
s. 3. It provides that subject to its t wo provi sos

agricultural incone-tax shall be charged for each financia

year in accordance with and subject to the provisions of the
Act at the rate or rates specified in the Schedule in
respect of the total agricultural inconme of the previous
year of every individual Hi ndu undivided famly, conpany,
firmor other association of individuals and every Ruler of
a Part B State. Section 7 provides for the computation of
tax and al |l owances under the head "agricultural income from
agriculture Do the relevant and material words used

162

in the definition of agricultural incone by s 2 reach the
subj ect of taxation in the present case? That is the short
guestion which falls for our decision.
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Secti on 2(1)(a) deals with the agricul tural i nconme
consisting of rent or revenue derived fromland which is
used for agricultural purposes and is either assessed to
l and revenue in a State or subject to local rate assessed or
coll ected by officers of the Governnent as such. W are not
concerned with this part of the definition. Section 2(1)(b)
reads thus :
"“*any incone derived fromsuch | and by-
(i) agriculture, or
(ii) the performance by a cultivator or
receiver of rent-in-kind of any process
ordinarily enpl oyed by a cul tivator or
recei ver of rent-in-kind to render the produce
raised or received by himfit to be taken to
mar ket, or
(iii) the sale by a cultivator or receiver of
rent -in-kind of the produce raised or received
by~ him~ in respect of which no process has
been perfornmed other than a process of the,
nature described in item(ii)."
The respondent, the Conm ssioner of ‘Agricultural |ncone-tax,
West Bengal , contends that the agricultural produce 'in the

present case falls directly under s. 2(1)(b)(i). It is
i ncome derived fromagricultural land by agriculture. It is
not disputed by the appellant that in the context incone
nmay rmean either cash or incone in kind. ~ It is also conceded

by the appellant that the dictionary neaning of the word
"income" includes "Produce of a farni, and so if we were, to
construe the relevant clause in the light of the dictionary

meani ng ' of the word cone"’; -it would take in agricultura
produce with which we are concerned

163

in the present case. It is, however, urged that the" word

"I ncome" necessarily denotes, and Las reference to, profit
or gain, and profit or gain cannot ~be wmade unless the
produce is sold and realises its value. No person can trade
with hinself and so if the agricultural produce is 'used by
the appellant for its own purposes there is no elenment of
sale involved in the transaction and there can be no ‘profit
or gain which would justify the inmposition of tax ~on the
sai d produce.

In support of this argument it has been urged before us that
the definition of agricultural income prescribed by s. 2 of
the Act is commopn to all the State enactnents in respect  of

agricultural income and is the sane as the definition of
agricultural incone prescribed by s. 2(1) of the |ncone-tax
Act . The same definition has been adopted by t he

Constitution wunder Art. 366(1). That being so, it 1is
contended that in interpret’ the word "incone" it would be
rel evant to rely on the decisions under the Income-tax Act.
In Al exander Tennant v. Robert Sinclair Snmith (1) Lord
Hal sbury has cited with approval Lord Wensl eydal e’ s
observation inlInre Mcklethwait (2) that "'it is a well-
establisbed rule, that the subject is not to be taxed
wi thout clear words for that purpose ; and also that every
Act of Parliament nust be read according to the natura

construction of its words". |In that case it was held that
the benefit which the appellant assessee derived’ from
havi ng rent-free house provided for him by the Bank brought
i n not hing which can’ be reckoned up as receipt or properly
be described as incone. M. Mtra for the appellant,

contends that income obviously and necessarily denotes the
conming in of profit or gain, and what is true about the
house which the assessee Al exander Tennant was allowed to
use is equally true about the agricultural |and owned by,

the appel | ant
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. The appellant has received

(1) [1892] A C 150,154. (2) 11 Ex. 456.

164

no profit or gain fromthe agricultural produce derived from
its land, and so the said produce cannot be said to
constitute its income under s. 2(1)(b) (i) .

The sane argunment is put in another formon the authority of
the decision of this Court in Sir Kikabhai Prenchand v.

Conmi ssi oner of Income-tax (Central), Bonbay In that case
Bose J., who spoke for the mpjority of the Court, stated
that it was well recognised that in revenue cases regard
nmust be had to the substance of the transaction rather than
its mere form and he proceeded to observe that in the case
before the Court, disregarding technicalities, it was
i npossible to get away fromthe fact that the business was
owned and run by the assessee hinself ; and if he was to be
held liable for the tax "you reach the position that a nan
is supposed to be selling to hinself and thereby making a
profit out of hinmself which onthe face of it is not only
absurd " but agai nst all canons of nercantile and incone-tax
[ aw'. M. Mtra suggests-that in taxing the agricultura

produce wutilised by the appellant for its own purpose the
respondent is really taxing the appellant on the basis that
it has traded wth itself and made profits on the
agricultural produce in question

This argunment is based on the assunption ‘that incone as
defined by s. 2(1)(b)(i) nust always be inthe nature of
profit or gain, ‘and that inevitably postulates a sale
transaction nade at a profit or-gain. M. Mtra seeks to
derive assistance for this argument fromthe provisions of
ss. 4 and 6 of the Inconme-tax Act where 'incone profits and
gains are grouped together. What i's true about t he
denotation of the word "inconme" under the |ncome-tax Act,
says M. Mtra, nmust be equally true about the denotation of
the word ,,inconme" under 2(1)(b)(i) of the Act,

(1) [1954] S.C. R 219.

165

In dealing with this argunent it is necessary to  bear in

mnd that the word "’'incone" even as it is used in the
I ncome-tax Act has often been characterised by judicia

deci sions as form dably wi de and vague in its scope. It _is
a word of elastic inport and its extent and sweep are  not
controlled or Iimted by the use of the words "profits and
gains" in ss. 4 and 6. As has been observed by Sir GCeorge
Lowndes in Commi ssioner of Inconme-tax v. Shaw Wallace & Co.,
(1) the object of Indian Inconme-tax is to tax incone a term

which it does not define. It is expanded, no doubt, into
income, profits and gains, but the expansion is mobre a
mat t er of words than of substance. Simlar 1is t he
observation of Lord Russell in Captain Maharaj Kumar / Gopa

Saran Narain Singh v. Comm ssioner of Incone-tax, Bihar and

Oissa (2)where it has been observed that "the word "income"
is not limted by the words ,profits" and gains".

Anything which can be properly described as income is
taxable wunder the Act unless expressly exenpted". The

di verse fornms which inconme may assunme cannot exhaustively be
enunerated, and so in each case the decision of the question
as to whether any particular receipt is income or not nust
depend wupon the nature of the receipt and the true, scope
and effect of the rel evant taxing provision. The receipt
may be an incone for the purpose of taxation though it nmay
not anmount to profit. The case of Gopal Saran Narain
Singh(2) itself is anillustration in point. In that case
the assessee aged 47 had transferred an estate worth two
crores of rupees for a relatively small annuity of Rs.
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2,40,000 for life. The, said annuity could not constitute
or provide a profit or gain to the assessee but all the sane
it was taxable as incone. Thus the argunent based on the

enphasis on the use of the words "'profits and gains" in
ss.4 and 6 of the Income-tax Act cannot really assist the
appel | ant

(1) (1932) L. R 59 |.A 206, 212.
(1935) L.R 6 2 |.A 207,

166
in construing s. 2(1)(b)(i) of, the Act with. which we are
concer ned. VWat the word "inconme" denotes has to be

determned in the. context of the said section itself.
Going back to s.2(1)(b) it refers to incone derived from
and which neans arising fromland and denotes incone the
i medi ate and effective source of which is |and. Secti on
2(i)(b) consists of three clauses. Let us first construe
cls. (ii) and (iii). Clause (ii) includes cases of income
derived from the performance of any process therein
speci fi ed. The process nust” be one which is wusually
enpl oyed ' by the cultivator or receiver of rent-in-kind; it
may be sinple nmanual process or it nmay involve the use and
assistance of nmachinery. That is the first requirement of
this proviso. The, second requirenent is that the said
process nust have been enployed with the object of making
the produce marketable. It is, however, clear that the
enpl oyment of the process contenplated by the second clause
must not alter the character of the produce. The produce
must retain its original character and the only change that
may have been brought about inthe produce is to nake it
mar ket abl e.  The sai d change in the condition of the produce
is only intended to nmake the produce a saleabl e commpdity in
the market. Thus cl. (ii) includes within the categories of
income derived fromthe enploynent of the process falling
under that clause. As we have just observed the object of
"enploying the requisite process is to nmake the | produce
market. able but in terns the clause does not refer to’ sale
and does not require that the incone should be obtained from
sal e as. such though in a sense it contenplates the sale
of the produce.
That takes us to el. (iii). This <clause in ternms and
expressly refers to the income derived from sale. I't
refers to the sale price realised either by the cultivator
er of rent-in-kind by the sale of the produce
in respect

167
of which the process as contenplated by cl. (ii) has been
performed. It is significant that the sale to ~which
el. (iii)refers nust be the sale of produce which has . not
been subject to any , process other than that contenpl ated by
cl. (ii). Thus it may be stated that reading cls. (ii) and
(iii) t oget her t hey contenplate the sale of t he
produce--cl.(ii) indirectly inasmuch as it refers 'to the
process enployed for making the produce marketable and cl
(iii) directly inasnuch as it refers to the price realised
by sale of produce which has been subjected to the process
contenplated by «cl. (ii). Therefore, it is clear that
income derived fromsale of agricultural produce has been
provided for by (ii) and (iii) and prina facie that would
Show that «cl. (i) which does not refer to sale even in-
directly cannot be intended to cover cases of incone derived
fromthe sale of agricultural produce.
Considered in the light of cls. (ii) and (iii) of s.2(1)(b)
what is the true scope and effect of the incone contenplated
by cl. (i) ? In terns the clause takes in incone derived
from agricultural land by agriculture ; and as we have

or the receiv
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already pointed out giving the naterial words their plan
grammatical nmeaning there is no doubt that agricultura
produce constitutes incone under this clause. Is there
anything in the context which requires the introduction of
the concept of sale in interpreting this clause as suggested
by the appellant ? In our opinion this question nust be
answered in the negative. Not only is there no indication
in the context which would justify the inmporting of the
concept of sale in the relevant clause, but as we have just
i ndicated the indication provided by AS. (ii) and (iii) is

all to the contrary-. What this clause seens clearly to
have in viewis agricultural produce itself which has been
used by the assessee. In the present case it is comon-

ground that the appellant has utilised for its business the

agricultural produce in question and we feel no difficulty
in agreeing with the Hi gh Court when it held that

168

the agricultural produce utilised by the appellant for its
busi ness ‘constitutes incone.under s. 2(1)(b)(i). If the
agricultural produce used by the appellant was not i ntended
to be included within the definition of income under s.
2(i)(b) we apprehend that the whole clause woul d have been
very differently worded. \Where inconme derived fromsale was
intended to be prescribed the Legislature has done so in
terns by «cl. (iii) of s. 2(1)(b). Were the, narketable
condition of the produce resulting fromthe enploynment of
the specified processes and incone derived fromthe adoption
of such processes was intended to be included in the incone
the Legislature has done so by cl. (ii) ; and so those two
cases havi ng been specifically provided for  the two
respective clauses there would be no justification for
i ntroducing the concept of sale in construing cl. (i) of s.
2(1)(b). The words in s. 2(1)(b)(i) are, sin our opinion,
wi de, plain and unanbi guous and t hey cannot be construed to
exclude agricultural produce used by the appellant for its
busi ness. In this connection we may incidentally refer to
the provisions of sub-cls..(i), (ii) and (iii) of s.7(1) of
the Act which provide for the conputation of  tax and
al | owances under the head "agricultural i nconme from
agriculture". These three sub-clauses in terns correspond
to the three sub-clauses of s. 2(1)(b) and | end some support
to the conclusion that cl. (i) in s.2(1)(b) does not require
that the agricultural produce should be sold and profit or
gain received fromsuch sale before it is included in the
said clause. Therefore, we do not think that M. Mtra is
justified in contending that the answer nmade by the High
Court in reference to question 1 is wong.-

The second guestion relates to the conput ati on of
agricultural income for the purposes of the Act. Rule 4
with the construction of which the second question is
concerned, reads thus

169
"4 For the purposes of the Act the, ' market
value of any agricultural produce shal |
except in the case referred to in clause (a.)
of the proviso to sub-section (1) of section
8, be determined in the followi ng manner
namel y

(1)if the agricultural produce was sold in the market, the

mar ket value shall. be deened” to be the price for which

such produce was sol d;
(2)if the agricultural produce has not been sold in the
mar ket, the market val ue- shall be deened to be-

(a)where such produce is ordinarily sold

in the market in its raw state, or after the performance
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of any process ordinarily em
pl oyed by a cultivator or receiver of rent-in-
kind to render it fit to be taken to narket
t he val ue cal cul ated accordi ng. . to-the
average price at which such produce has been
so sold inthe locality during the previous
year in respect of which the assessnment is
made, ;
(b)where such produce is not ordinarily sold
in the market in the manner referred to in
sub-clause (a), the aggregate of-
(1) the expenses of cultivation
(ii) the ‘land revenue or rent, paid for the
area in which it was grown ; and
(iii)such” amount as the Agricultural |ncone-
tax Oficer finds, having regard to all the
circunmstances in. each case, to represent a
reasonable rate of profit on the sale, of
produce in question as agricultural produce."
It is clear that r. 4(1) cannot apply to the appellant’s
case for-the agricultural produce in question has not been
sold in the market but has been used by the appellant for
its own business The appel lant contends that r. 4(2) cannot
al so be in voked against it, and so there is 'no rule under
170
which the agricultural income in question can be conputed.

Incidentally t he appel | ant suggested t hat i f its
construction of r. 4(2) is right it in directly supports its
case as to the true scope and effect of s. 2(1)(b)(1). The

Legi sl ature knew that agricultural produce is not taxable
unless it is sold, and so it has not- made any rule for the
conputation of agricultural incone alleged "to have been
received by the assessee from agricultural produce used by
the assessee for its own purpose. ~ On the other hand, the
respondent contends that r. 4(2) covers the present case,
and if that is so., according to the respondent, that would
incidentally support his construction of s. 2(1)(b)(1).

The argunent wurged by the appellant assunmes that  the two
rules are based on a kind of basic dichotony. Rule | deals
with agricultural produce sold in the market, and r. 2 with
the agricultural produce which has been sold but not in the
mar ket . In other words, according to the —appellant, -both
the rules assunme that the agricultural produce has in fact
been sold, r. (1) deals with cases where it has been sold in
the market and r. (2) with cases where it has been sold but
not in the market. |If this argument is right then of course
cases where agricultural produce has not been sold would
remain outside the purview of both the rules ; but is this
argunent right ? W have no hesitation in holding that it is

not . In our opinion, r. (2) deals wth cases /'where
agricultural produce has been sold outside the nmarket as
wel |l as cases where agricultural produce has not been sold
at all. The effect of reading the two sub-rules together is

that the cases of market sales are covered by r. (1) and al
ot her cases are covered by r. (2). Rule (2) is a residuary
rule which applies to all cases not falling under r. (1).
Therefore, we must hold that the answer given by the High
Court to question 2 is also right. It is obvious that the
rules framed in exercise of the power conferred by s. 57 of
the

171

Act cannot legitimately be pressed into service for the
purpose of construing the rel evant provisions of the Act ;
even so, incidentally it nay be perm ssible to observe that
the construction of r. 4(2) which we are, inclined to adopt
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is consistent with the respondent’s case that s.2 (1)(b)(i)
i ncludes agricultural produce utilised b the appellant for
its own business.
In the result the appeal fails and is dism ssed. Wth costs.
Appeal dism ssed.




