http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 4

PETI TI ONER
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J. N JARARE & CRS

DATE OF JUDGVENT:
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WANCHOO, K. N.

Cl TATI ON
1963 AIR 1721 1964 SCR (2) 513
ACT:
Industrial Dispute-State Electricity Board taking over from
appel l ant conpany, on'the expiry of |icense-Anard fram ng

schene for paynment of gratuity to enployees-If justified-
Central Provinces and Berar |ndustrial Disputes Settlenent
Act, 1947 (C. P. and Berar Act XXl I1 of 1947), ss. 38 (a).

HEADNOTE:

The appellant conpany was a |icensee for ~ supplying elec.
tricity. The State Electricity Board had by a notice
i ntimated its intention to purchase t he appel llant’ s
undertaking on the expiry of its license. Two days prior to
the expiry of the licence the Industrial Court at Nagpur
franed a schene for payment of gratuity to the enmployees of
the appellant company with effect fromthe date of the
order. On application by the appellant conmpany under Art.
227 of the Constitution the H gh Court of Nagpur set aside
the Industrial Court’s order and remanded the matter for the
reconsi deration. After remand the Industrial Court came to
the conclusion that the appellant conmpany was in a  position
to pay gratuity and made a fresh award framing a schenme for
paynment of gratuity to its enployees at the rate of 1
nonth’ s average wage. This award was made nore than a year
after the conpany had closed its business. The present
appeal is by way of special |eave granted by this Court.

The main contention in the appeal was that the Tribunal was
not justified in inposing on the conpany a gratuity schene
at a tine when it had already ceased to carry on its
busi ness.

Held that the gratuity schemes are always mnmade in the
expectation of the industry continuing to function for a
long time to cone and hence the Industrial Court acted
wongly in framng any gratuity schenme for paynent of
gratuity by the company to its enpl oyees,

Indian Hume Pipe Co. v. Its Worknmen, [1960], 2 S. C R 32
and Bharat khand Textile Mg., Co., Ltd. v. Textile Labour
Associ ation, [1960] 3 S.C. R 329, distinguished.
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JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Givil Appeal No. 637 of 1962.
Appeal by special |leave fromthe award dated April 29, 1961
of the State Industrial Court at Nagpur in Industria
Ref erence No. 13 of 1959.

M C, Setalvad, Vallbhdas Mehta and Sardar Bahadur, for
the appel |l ant.

S. A. Sohni, Swarup Khanduja Lalit Kunar adn Ganpat Rai, for
the respondents.

1963. March 25. The judgnent of the Court was delivered by
DAS GUPTA J.-This appeal by,special leave is against an
award of the Industrial Court at Nagpur tinder s. 38 (a) of
the Central Provinces and Berar I ndustri al Di sput es
Settlement Act, 1947 dated April 29, 1961. By an earlier
award dated Decenber 4, 1959, the Industrial Court ordered
the paynent of gratuity to the enployees of the appellant
Conpany on certain-rates. The award was to cone into force
from Decenmber 4, 1959. OD an application by the Conpany
under 'Art. 227 of the Constitution, the Nagpur H gh Court
set aside “the industrial Court’s order and remanded the
matter for reconsideration of the question after exanining
the financial condition of the Conpany. After remand the
Industrial Court took evidence of both parties as regards
the financial condition of the Conpany and cane to the
conclusion that the Conpany was in a very sound financia
position and could easily bear the burden of paynent of
gratuity to the extent of Rs. 50,000/- -or even nore.
Accordinglyv, the Industrial Court made a fresh award
directing the paynent of gratuity to the Conpany’s enpl oyees
at the rate of 1 nonth s average wage the average wage to be
cal cul ated for the period Decenber 1, 1-958 to Novenber 30,
1959 to every
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enpl oyee who had to his «credit ~uninterrupted continuous
service of not less than five years on termnation of his
service, except by dism ssal on account of m sconduct. The
award was directed to conme into force fromApril 29,1961
The Appel | ant Conpany was a |icensce for supplying electric
energy to the public within the area approximating to the
Municipal limts of Akola. The Iicense expired on -Decenber
6, 1959. Prior,to this the State Electricity Board had by a
notice dated Novenber 27, 1957, intimated its intention to
exercise its option to purchase the wundertaking on the
expiry of the license. It was after this notice had been
served and it was known that the Conpany would be closing
its business on Decenber 6, 1959, that the claim for
gratuity in respect of which the Industrial Court has nmade
its award, was first made. -Indeed, the very application for
referring this and other disputes for arbitration contained
the frank statenment that it was in view of the inpending
closure of business that the claimfor gratuity was being
made. It is interesting to notice that the earlier award by
tile Industrial Court was rmade only two days before the
Conpany’s |license expired and the busi ness was taken over by
the Bonbay Electricity Board. The award now under appea
was nmade nmore than a year after the Conpany had closed its
busi ness.
The main contention urged before us in support of the appea
is that the Tribunal was not justified in inposing on the
Conpany a gratuity schene at a tine when it had already
ceased to carry on its business. It is argued that gratuity
schenes are planned on along term basis, the ruling
principle being to make the enployer to pay retiral benefits
to such of its enployees as, retire fromyear to year. The
framing of a gratuity scheme when an industry is on the
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verge of closure or after it has closed is, it
516
is wurged, wholly unjustified. 1In our opinion, tkere is
consi derable force in this contention
It has been laid down by this Court that the statutory
provision for payment of retrenchnent conpensation is no bar
to the framng of a gratuity schene. Thec question was
fully considered by this Court in Indian Hume Pipe Co. V.
Its Wirkmen (1), where this Court pointed out that while
gratuity is intended to help workmen after retirenent to
what ever cause the retirenent may be due to, retrenchnent
conpensation is intended to give relief for the sudden and
unexpected termnation ‘of enploynent by givinog partia
protection to the retrenched person and his famly to enable
them to tide over the hard period of unenployment. It has
al so been held by this Court in the Bharatkhand Textile Mg.
Co. Ltd, v. Textile |abour Asson. (2), that the existence of
a Provident Fund Schene is also no bar to the provision of
further retiral benefit by way of gratuitv schene.
Lear ned Counsel for the respondent seens to think that these
cases somehow supported his contention that the fact that an
industry is going to cl ose or has actually closed is no bar
to a framng of gratuity scheme for its enployees. W are
unable to see however anything in these decisions of this
Court to assist such a'plea. In neither of these cases nor
in any other case that we know of had this Court to consider
the question of a gratuity schene in an industry which ’'is
going to close in the near future ~or has ‘already been
cl osed. | ndeed, we know of no case in which an Industria
Tribunal has ever franed a gratuity schene for an industry
whi ch was not expected to carry on or has ceased to carry on
its business. In all the cases that have cone before
Industrial Tribunal or this Court gratuity schenes asked for
or allowed have been in industries which were expected to
carry on fora
(1) [1960] 2 S.C R 32.
(2) [1960] 3 S.C R 329,
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fairly long tine. One of the inportant factors  which
requires consideration in deciding on the propriety of a
scheme of gratuity is the ability of the industry to bear
the additional financial burden and in deciding this
guestion it has been repeatedly pointed out, the burden from
year to year has to be considered after taking into account
the average number of retirenents likely to take place'in a
year. Thus in the Bharatkhand Textile Mg. case (1), this
Court in discussing the considerations that arise in such
matters, said:-
. there can be no doubt that ~before
framing a Schene for gratuity i ndustria
adj udi cation has to take into account - severa
rel evant facts; the financial condition of the
enpl oyer, his profit-making capacity, t he
profits earned by himthe past, the extent  of
hi s reserves and the chances of hi s
repl enishing themas well as the clains for
capital invested by him these and other
material considerations my have to be borne
in mnd in determining the terms of the
gratuity scheme ............ it appears also
to be well recognised that though the grant of
a claim for gratuity nust depend upon the
capacity of the enployer to stand the burden
on a long term basis it would not be
perm ssible to place undue enphasis either on
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the tenporary prosperity or the tenporary
adversity of the enyl oyer. In evolving a
long-term schenme a long-termview has to be
taken of the enmployer’s financial condition
and it is on such a basis alone that the
guestion as to whether a schenme should be
framed or not must be decided......
These observations enphasise the position that gratuity
schenes are always made in the expectation of the- industry
continuing to function for a long time to cone.
(1) [1960] 3 S.C.R 329
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It has to be noticed that the provision for gratuity schene
is not based on any statutory enactnent, but has been
evolved by industrial adjudication as a step to achieve
social justice. |In-doing-so, industrial adjudication has
proceeded on the basis that only a small percentage of the
workmen~ retire in any particul ar year and so the provision
for paying gratuity to retiring workmen would ordinarily be
not an unreasonabl e burden for the enployer to be asked to
bear .
The position is materially altered however when the industry
is expected to close inthe inmmediate future, or has
actually closed. In such a case the entire body of worknen
will "retiring" at one and the sanme time so that in
substance, though not in name, the provision of gratuity
woul d be equivalent to the grant of retrenchnent conpensa-
tion, in additionto what is provided for in the statute.
We can find no justification for this in the principles of
soci al justice.
We have therefore cone to the conclusion that the Industria
Court acted wongly in directing any gratuity to be paid by
the Conpany to its enpl oyees.
We accordingly allow the appeal, and set aside the  award
made by the Industrial- Court. There will be no order as to
costs.
Appeal all owed.
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