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Fromthe Order of Reference nade in Jaipur
Zila Sahakari Bhooni Vi kas Bank Ltd. vs. Ram Gopal
Sharma and anot her [(1994) 6 SCC 522], the
qguestion that arises for consideration is:

“I'f the approval is not granted
under Section 33(2)(b) of the

I ndustrial Disputes Act, 1947,
whet her the order of dismssa
becones ineffective fromthe date
it was passed or fromthe date of
non- approval of the order of

di smi ssal and whether failure to
make application under Section
33(2)(b) would not render the order
of dism ssal inoperative?”

Fi nding conflict of views expressed by
Benches of three | earned Judges of this court on
the question, the Reference is made.

The two Benches consisting of three |earned
Judges in (1) Strawboard Manufacturing Co. vs.
CGobind [1962 Supp. (3) SCR 618] and (2) Tata lron
& Steel Co. Ltd. vs. S.N Mbddak [1965 (3) SCR 411]
have taken the view that if the approval is not
granted under Section 33(2)(b) of the Industria
Di sputes Act, 1947 (for short 'the Act’), the
order of dism ssal becones ineffective fromthe
date it was passed and, therefore, the enployee
becormes entitled to wages fromthe date of
di smssal to the date of disapproval of the
application. Another Bench of three |earned
Judges in Punjab Beverages Pvt. Ltd., Chandirarh
vs. Suresh Chand & Anr. [1978 (3) SCR 370] has
expressed the contrary view that non-approval of
the order of dismissal or failure to nake
application under Section 33(2)(b) would not
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render the order of dism ssal inoperative; failure
to apply for approval under Section 33(2)(b) would
only render the enployer |iable to punishnent
under Section 31 of the Act and the remedy of the
enpl oyee is either by way of a conplaint under
Section 33A or by way of a reference under Section
10(1)(d) of the Act. It may be stated here itself
that there was no reference in this decision to
the two earlier decisions aforenmentioned.

A Bench of two | earned Judge in S. Ganapathi &
Os. vs. Air India & Anr. [JT 1993 (4) SC 10] has
foll owed the view taken in Strawboard (supra) and
Tata Iron & Steel Co. (supra) and has held that
the order of dismssal passed w thout the approva
under Section 33(2)(b) remains in inchoate
condition but this - decision has not noticed the
deci sion in Punjab Beverages (supra).

Ri val subm ssions were nade on behalf of the
parties in support of the respective contentions
in the light of aforementioned decisions and
referring to and relying on the provisions
contained in Sections 31, 33 and 33A of the Act.

Answer to the question on which conflicting

deci sions are rendered, as noticed above, depends
on a fair reading and proper interpretation of
Section 33(2)(b) of the Act. Priorto the
amendment of 1956, provision contained in Section
33 corresponded to the present Section 33(1) only.
The obj ect behind enacting Section 33, as it stood
before it was anended in 1956, was to all ow

conti nuance of industrial proceedi ngs pending
before any authority/court/tribunal prescribed by
the Act in a peaceful atnopsphere undisturbed by
any other industrial dispute. 1Iln/course of tine,
it was felt that unanended Section 33 was too
stringent for it placed a total ban on the right

of the enployer to make any alteration-in
conditions of service or to nmake any order of

di scharge or dism ssal even in cases where such
alteration in conditions of service or passing of
an order of disnissal or discharge, was not in any
manner connected with the di spute pendi ng before
an industrial authority. |t appears, therefore,
that Section 33 was anended in 1956 permtting the
enpl oyer to make changes in conditions of service
or to discharge or dismiss an enployee in relation
to matters not connected with the pending

i ndustrial dispute. At the sane tine, it seens to
have been felt that there was need to provide some
saf equards for a workman who may be di scharged or
di sm ssed during the pendency of a dispute on
account of some matter unconnected with the

di spute. This position is clear by reading re-
drafted expanded Section 33 in 1956 contai ning
five sub-sections. For the present purpose, we
are concerned with the proviso to Section
33(2)(b). The material and rel evant portion of
Section 33 reads: -

"Conditions of service, etc. to
remai n unchanged under certain
ci rcunst ances during pendency of
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proceedings. -- (1)..............
(2) Duri ng the pendency of any

such proceeding in respect of an

i ndustrial dispute, the enployer
may, in accordance with standing
orders applicable to a workman
concerned in such dispute or, where
there are no such standi ng order

in accordance with the terns of the
contract, whether express or

i mplied, between him and the

wor kman -

(a) o

(b) for any misconduct not
connected w th the dispute,

di scharge or puni sh, whet her by
di sm ssal' or otherwi se, that
wor kman;

Provi ded that no such-wor knman shal
be di scharged or dism ssed, unless
he has been pai d wages for one
nonth and an application has been
nmade by the enployer to the

aut hority before which the
proceedi ng i s pending for approva
of the action taken by the

enpl oyer. "

The proviso expressly and specifically states
that no workman shall be di scharged or dism ssed
unl ess he has been paid wages for one nonth and an
application has been nmade by the enployer to the
authority before which the proceeding is pending
for approval of the action taken by the enpl oyer.
It is clear fromthe proviso to Section 33(2)(b)
that the enployer may pass an order of disnissa
or discharge and at the same time make an
application for approval of the action taken by
him |In the Strawboard case (supra) dealing with
the contention that if the enpl oyer dism sses or
di scharges a workman and then applies for approva
of the action taken and the tribunal refuses to
approve the action, the worknman would be left with
no renedy as there is no provision for
reinstatenment in Section 33(2), it is held that
“"if the tribunal does not approve of the action
taken by the enployer, the result would be that
the action taken by himwould fall and thereupon
the wor kman woul d be deened never to have been

di sm ssed or di scharged and would remain in the
service of the enployer”.

A Constitution Bench of this Court in the

case of P.H Kalyani vs. Ms. Air France Calcutta
[1964 (2) SCR 104] referring to Strawboard has
observed thus: -

"The main point which was raised
in this appeal is now concl uded by
the decision of this Court in the
Straw Board Manufacturing Co.
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Li mted, Saharanpur vs. Govind.
This Court has held in that case
that "the proviso to Section
33(2)(b) contenplates the three

thi ngs nmentioned therein, nanely,
(i) dismssal or discharge, (ii)
paynment of wages, and (iii) nmaking
of an application for approval, to
be sinultaneous and to be part of
the same transaction so that the
enpl oyer when he takes the action
under Section 33 (2) by dism ssing
or discharging an enpl oyee, should
i medi ately pay himor offer to pay
hi m wages for one nonth-and al so
make an application to the tribuna
for approval at the sametinme. ~It
was further heldthat "the

enpl oyer’ s conduct shoul d show t hat
the three things contenpl ated under
the proviso, are parts of the sane
transaction; and the question

whet her the application was nade as
part of the same transaction or at
the same time when/the action was
taken woul d be a question of fact
and wi |l depend upon the

ci rcunst ances of each case."

In the case of Tata Iron and Steel Co. (supra)
it is reiterated and stated thus:-

"It is now well-settled that the
requi renents of the proviso have to
be satisfied by the enpl oyer on the
basis that they formpart of the
sane transaction; and stated
general ly, the enpl oyer must either
pay or offer the salary for one
nonth to the enpl oyee before
passi ng an order of his discharge
or dismssal, and must apply to the
specified authority for approval of
his action at the sane time, or

wi thin such reasonably short tine
thereafter as to formpart of the
same transaction. It is also
settled that if approval is
granted, it takes effect fromthe
date of the order passed by the
enpl oyer for which approval was
sought. |If approval is not

granted, the order of dismssal or
di scharge passed by the enployer is
wholly invalid or inoperative, and
the enployee can legitimately claim
to continue to be in the enpl oynent
of the enpl oyer notwithstanding the
order passed by himdi sm ssing or

di scharging him In other words,
approval by the prescribed
authority makes the order of

di scharge or dismissal effective;
in the absence of approval, such an
order is invalid and i noperative in
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| aw. "

In the sane judgnent, it is also stated that
"order of dismissal or discharge being inconplete
and inchoate until the approval is obtained,
cannot effectively termnate the rel ationship of
the enpl oyer and enpl oyee and that if the approva
is not accorded by the tribunal, the enpl oyer
woul d be bound to treat the respondent as its
enpl oyee and paying his full wages for the period
even though the enpl oyer may subsequently proceed
to term nate the services of the respondent”.

Per contra, in Punjab Beverages (supra), it

is held that an order dism ssing the worknman
contraveni ng Section 33(2)(b) shall not be void
and inoperative and hence the workman was not
entitled to maintain the application for

det er mi nati on-and paynment of wages under Section
33(0) (2); a workman can proceed under Section
33(0) (2) only after the tribunal has adjudicated
on a conplaint under Section 33A or on a reference
under Section 10 that the order of discharge or

di sm ssal was not justified and has set aside that
order and reinstated the workman; rejecting a
contention that the workman woul d be |eft without
any renedy on the interpretation that
contravention of Section 33 does not .invalidate an
order of discharge or dismissal, it is stated that
if the enpl oyer contravenes Section 33, he would
be Iiable to puni shnent under Section 31(1) and
nor eover the aggrieved workman can act under
Section 10 or he can nmake a conplaintto the
tribunal under Section 33A; it was held that the
wi t hdrawal of the application nmade under Section
33(2)(b) stands on the sane footingas if no
application thereunder has been nade; if there was
no decision on nerit of the said application, it
cannot be said that the approval has been refused
by the Tri bunal

The facts of the said case are: the worknman

was di smssed fromservice holding himguilty
after inquiry by an order dated 23rd Decenber,
1974. Since an industrial dispute was pending at
that time, in view of the provisions contained in
Section 33(2)(b), the enployer approached the

I ndustrial Tribunal at Chandigarh before which the
i ndustrial dispute was pendi ng for approval of the
action taken. However, that application was

di sm ssed as w thdrawn on 4th Septenber, 1976.
Then the wor krman denmanded full wages fromthe

enpl oyer fromthe date of his suspension till the
dat e of demand contending that the action of the
enpl oyer dism ssing himfrom service was not
approved by the Tribunal; he continued to be in
service and was entitled to all the enolunents.
Since the enpl oyer did not respond, he nmade an
application to the Labour Court under Section
33(0)(2) for determ nation and payment of the
amount of wages due to him The enpl oyer resisted
the said application inter alia on the ground that
the application under Section 33(2)(b) having been
wi t hdrawn, the effect of which was as if no
application had been made at all; even though
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there was contravention of Section 33(2)(b) in not
nmaki ng an application seeking approval, it did not
render the order of dismissal void ab initio and
it was nerely illegal and unless it is set aside
in an appropriate proceedi ng taken by the enpl oyee
under Section 33A or in a reference under Section
10, the Labour Court had no jurisdiction under
Section 33 (C)(2) to direct paynent of wages to
the first respondent on the basis as if he
continued in service. The Labour Court rejected
this contention and all owed the application of the
wor kman filed under Section 33(C)(2). This Court,
all owi ng the appeal s by special |eave, held that
the enpl oyer contravened Section 33(2)(b) in

di smi ssing the workman but such contravention did
not have the effect of rendering the order of

di sm ssal void or inoperative and hence the

wor kman was not entitled to maintain the
application under Section 33(C)(2). However, the
amounts ordered to be paid by the Labour Court
were treated as conpensation instead of wages to
neet the demands of social justice. The reasons
recorded in taking such a view are: (i) Section 33
in both its linbs undoubtedly uses mandatory

| anguage and Section 31(1) nekes it penal for the
enpl oyer to comit a breach of the provisions of
Section 33 and, therefore, if Section 33 stood
alone, it mght lenditself to the construction
that any action by way of discharge or disnissa

t aken agai nst workman would be void if it is in
contravention of Section 33. But Section 33
cannot be read in isolation, for the intention of
the Legislature has to be gathered not fromthe
one provision but fromthe whole of the statute.
If Sections 33 and 33A are read together, it is
clear that legislative intent shall not invalidate
an order of discharge or dism ssal passed in
contravention of Section 33 despite the mandatory
| anguage inplied in the Section and the pena
provision enacted in Section 31(1). (ii) The
mere contravention of Section 33 by the enployer
will not entitle the workman to an order of

rei nstatement because inquiry under Section 33Ais
not confined only to the determination as to the
contravention of Section 33, but even if such
contravention is proved, the Tribunal has to go
further and deal also with the merits of the order
of discharge or dismissal. (iii) If the
contravention of Section 33 were construed as
havi ng i nvalidating effect of the order of

di scharge or dismssal, Section 33A would be
render ed neani ngl ess and futile, because in that
event the workman would invariably prefer to make
an application straightaway under Section 33(C)(2)
even before adjudication whether the order of

di scharge or dismissal is void and inoperative.
(iv) The contention of the workman that in the
absence of approval for action taken under Section
33(2)(b), the order of dismssal was inoperative,
was rejected on the ground that w thdrawal of the
application nade for approval stood on the sane
footing as if no application under Section
33(2)(b) has been made at all; since there was no
application made under Section 33(2)(b), the

Tri bunal had no occasion to apply its nmnd to
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consi der whether the dism ssal of workman anounted
to victim zation or unfair |abour practice.

Hence, it was difficult to say that the approva
has been refused by the Tribunal

The proviso to Section 33(2)(b), as can be

seen fromits very unanbi guous and cl ear | anguage,
is mandatory. This apart, fromthe object of
Section 33 and in the context of the proviso to
Section 33(2)(b), it is obvious that the
conditions contained in the said proviso are to be
essentially conplied with. Further any enpl oyer
who contravenes the provisions of Section 33

i nvites a punishment under S.31(1) with

i mprisonnent for a termwhich may extend to six
nonths or with fine which nay extend to Rs. 1000/ -
or with both. This penal provision is again a

poi nter of the mandatory nature of the proviso to
conply with the conditions stated therein. To put
it in other way, the said conditions being

mandat ory, are to be satisfied if an order of

di scharge or di smissal passed under Section
33(2)(b) is to be operative: If an enpl oyer
desires to take benefit of the said provision for
passi ng an order of discharge or dismssal of an
enpl oyee, he has also to take the burden of

di scharging the statutory obligation placed on him
in the said proviso.  Taking a contrary view that
an order of discharge or disnissal passed by an
enpl oyer in contravention of the nandatory
conditions contained in the proviso does not
render such an order inoperative or void, defeats
the very purpose of the proviso and it becones
nmeaningless. It is well-settled rule of
interpretation that no part of statute shall be
construed as unnecessary or superfluous. The
provi so cannot be diluted or di sobeyed by an

enpl oyer. He cannot di sobey the nandatory

provi sion and then say that the order of discharge
or dismissal nmade in contravention of Section
33(2)(b) is not void or inoperative. He cannot be
permtted to take advantage of his own wong. The
interpretation of statute nust be such that it
shoul d advance the |egislative intent and serve
the purpose for which it is made rather than to
frustrate it. The proviso to Section 33(2)(b)
affords protection to a worknman to safeguard his
interest and it is a shield against victimzation
and unfair |abour practice by the enployer during
the pendency of industrial dispute when the

rel ati onship between them are al ready strained.

An enpl oyer cannot be permitted to use the

provi sion of Section 33(2)(b) to ease out a

wor kman wi t hout conplying with the conditions
contained in the said proviso for any alleged

m sconduct said to be unconnected with the already
pendi ng i ndustrial dispute. The protection
afforded to a workman under the said provision
cannot be taken away. If it is to be held that an
order of discharge or dism ssal passed by the

enpl oyer without conplying with the requirenents
of the said proviso is not void or inoperative,
the enployer may with inmpunity di scharge or

di sm ss a wor kman.
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Where an application is nade under Section
33(2)(b) proviso, the authority before which the
proceedi ng i s pending for approval of the action
taken by the enpl oyer has to exani ne whet her the
order of dism ssal or discharge is bona fide;

whet her it was by way of victimzation or unfair

| abour practice; whether the conditions contained
in the proviso were conplied with or not, etc. |If
the authority refuses to grant approval obviously
it follows that the enpl oyee continues to be in
service as if order of discharge or dismssa

never had been passed. The order of dism ssal or
di scharge passed invoki ng Section 33(2)(b)

di smi ssing or dischargi ng an enpl oyee brings an
end of relationship of enployer and enpl oyee from
the date of his disnissal or discharge but that
order remains inconpl ete and renains inchoate as
it is subject to approval of the authority under
the said provision. In other words, this

rel ati onship cones to an end de jure only when the
authority grants approval . |If approval is not
given, nothing nore is required to be done by the
enpl oyee, as it will have to be deened that the
order of discharge or dism ssal had never been
passed. Consequence of it is that the enployee is
deened to have continued in service entitling him
to all the benefits available. This being the
position there is no need of a separate or
specific order for his reinstatenment. But on the
other hand, if approval is givenby the authority
and if the enployee is aggrieved by such an
approval, he is entitled to nake a conplaint under
Section 33A chall engi ng the order granting
approval on any of the grounds available to him
Section 33A is available only to an enpl oyee and
is intended to save his tine and troubl e inasmuch
as he can strai ghtaway nake a conpl aint before the
very authority where the industrial dispute is

al ready pendi ng between the parties chall enging
the order of approval instead of making efforts to
rai se an industrial dispute, get a reference and
thereafter adjudication. 1In this view, it is not
correct to say that even though where the order of
di scharge or dismissal is inoperative for
contravention of the mandatory conditions
contained in the proviso or where the approval is
refused, a workman should still make a conpl aint
under Section 33A and that the order of dism ssal
or discharge becones invalid or void only when it
is set aside under Section 33A and that till such
time he should suffer msery of unenploynent in
spite of statutory protection given to himby the
proviso to Section 33(2)(b). It is not correct to
say that where the order of discharge or dismssa
becones i noperative because of contravention of
proviso to Section 33(2)(b), Section 33A would be
nmeani ngl ess and futile. The said Section has a
definite purpose to serve, as already stated
above, enabling an enpl oyee to make a conpl aint,
if aggrieved by the order of the approval granted.

The view that when no application is nade or

the one nmade is withdrawn, there is no order of
refusal of such application on nmerit and as such
the order of dism ssal or discharge does not
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becorme void or inoperative unless such an order is
set aside under Section 33A, cannot be accepted.
In our view, not making an application under
Section 33(2)(b) seeking approval or w thdraw ng
an application once nade before any order is made
thereon, is a clear case of contravention of the
proviso to Section 33(2)(b). An enployer who does
not make an application under Section 33(2)(b) or
wi t hdraws the one made, cannot be rewarded by
relieving himof the statutory obligation created
on himto make such an application. |If it is so
done, he will be happier or nore confortable than
an enpl oyer who obeys the command of |aw and nakes
an application inviting scrutiny of the authority
in the mtter of granting approval of the action
taken by him Adherence to and obedi ence of |aw
shoul d be obvi ous and necessary .in a system
governed by rule of |aw. An enployer by design
can avoid to nmake an application after dism ssing
or discharging an enployee or file it and wi thdraw
before any order is passed on it, on'its nerits,
to take a position that such order is not

i noperative or void till it is set aside under
Section 33A notw thstanding the contravention of
Section 33(2)(b) proviso, driving the enpl oyee to
have recourse to one or nore proceedi ng by naking
a conpl ai nt under Section 33A or to raise another
i ndustrial dispute or to make a conplai nt under
Section 31(1). Such an approach-destroys the
protection specifically and expressly given to an
enpl oyee under the said proviso as agai nst
possi bl e victim zation, unfair |abour practice or
har assnment because of pendency of industria

di spute so that an enpl oyee can be saved from
hardshi p of unenpl oynent.

Section 31 speaks of penalty in respect of

the of fences stated therein. This provision is
not intended to give any renmedy to an aggrieved
enployee. It is only to punish the offender. The
argunent that Section 31 provides a renedy to an
enpl oyee for contravention of Section 33 is
unacceptable. Merely because penal provision is
avai | abl e or a workman has a further renmedy under
Section 33A to chall enge the approval granted, it
cannot be said that the order of discharge or

di sm ssal does not becone inoperative or invalid
unl ess set aside under Section 33A. There is
nothing in Sections 31, 33 and 33A to suggest

ot herwi se even reading themtogether in the
context. These Sections are intended to serve

di fferent purposes.

As already noticed above, the Constitution

Bench of this Court in P.H Kalyani vs. Ms. Ar
France Cal cutta has referred to Strawboard

Manuf acturing Co. vs. CGobind and approved the view
taken in the said decision as regards the

requi rements of the proviso to Section 33(2)(b).
Unfortunately in Punjab Beverages Pvt. Ltd. vs.
Suresh Chand, the earlier two cases of Strabboard
and Tata lron & Steel Co. were not noticed
touching the question. It is true that in

S. Ganapathi & others vs. Air India and another,
there is no reference to Punjab Beverages. But
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the view taken in two earlier decisions of
Strabboard and Tata Iron & Steel Co. is foll owed
on the question and rightly so in our opinion

In view of what is stated above, we

respectfully agree with and endorse the view taken
in the case of Strabboard and Tata Iron & Stee
Co. and further state that the view expressed in
Punj ab Beverages on the question is not the
correct view The question raised in the

begi nning of this judgment is answered

accordi ngly.

In these appeal s, respondent No. 1 was
enpl oyed as C erk-cum Cashier with the appellant.
He was disnissed fromservice.. As certain
proceedi ngs were pendi ng before the Industria
Tri bunal, “Jai pur, an application seeki ng approva
of the Tribunal for the said dism ssal was
submi tted by the appellant before the Tribuna
under Section 33(2)(b). The said application was
contested on various grounds by the respondent
i ncluding that the appell ant-Bank had failed to
conply with the provisions of Section 33(2)(b) as
salary for one nonth was not paid. The Tribunal
on facts, found that the appellant failed to
conply with the provisions of Section 33(2)(b) and
in that view disnmssed the application. The
appel | ant chal | enged the order of the Tribuna
before the High Court in wit petition No. 666 of
1980. The sane was dism.ssed concurring with the
order passed by the Tribunal

In the view we have taken, the contentions
rai sed in these appeals do not help the appellant.
We find no nerit in these appeals. ~Consequently,
these are dismssed. No costs.

........................... cJl
............................ J.
[ SYED SHAH MOHAMVED QUADRI ]
............................ J.
[ N. SANTOSH HEGDE]
............................ J.
[S. N. VARI AVA]
............................ J.

[ SH VARAJ V. PATI L]

January 17, 2002.




