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ARl JI T' PASAYAT, J.

Appel lants call in question legality of the judgnent
rendered by a | earned Single Judge of the Punjab and Haryana
Hi gh Court dism ssing the second appeal filed by the
appel | ants.

Backgrounds facts in a nutshell are as foll ows:

Appel lants filed suit for declaration on 7.9.1991 to the
effect that they are the owners in possession of = share of the
| and neasuring 155 kanals 4 narlas as per janabandi. for the
year 1983-84 situated in village Kairanwali, Tehsil and District
Sirsa and the order of allotnent and decl aration of surplus
area so far as the said land is concerned are ineffective,

i noperative and agai nst the principles of natural justice, nul
and void and as such not binding onthe rights of the
plaintiffs. The suit was decreed by | earned Seni or 'Sub Judge,
Sirsa in Cvil Suit No.1054 of 1989. Respondents filed an
appeal before the District Judge.  The appeal was assigned to
| earned Additional District Judge who by his judgnment and
decree dated 14.10.1997 set aside the judgnment and decree of
the Trial Court and dism ssed the suit. A second appeal was
carried before the Hi gh Court which by the inpugned

j udgrment di sm ssed the appeal holding that since Section 26

of the Haryana Ceiling on Land Hol di ng Act, 1972 (in short
"the Act’) provides that no Gvil Court shall have the
jurisdiction to entertain or proceed with a suit for specific
performance of the contract for transfer of |and which affects
the right of the State Governnent to the surplus area under
the Act, or settle any matter which under the Act is required to
be settled, decided or dealt with by the Financia
Comm ssi oner, the Commi ssioner, the Collector or the
Prescribed Authority; the suit was not maintainable.

Learned counsel for the appellants submitted that the
first Appellate Court and the H gh Court were not justified in
their concl usion.

Case of the appellants-plaintiffs and the respondents-
defendants in the suit is as foll ows:

According to the plaintiffs Jagmal, son of Nanhu was a
bi g | and owner under the provisions of the Punjab Security of
Land Tenures Act, (in short 'Tenures Act’) and his surplus area
case was decided on 30.12.1961 in old khasra nunbers. After
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the consideration, no proceedi ngs under Section 25 A(ii) under
Tenures Act or under Section 14(1) of the Act were initiated
against the plaintiffs or said Jagmal. By Cvil Court decree of
1970, the plaintiffs got the suit land from Jagmal, the
grandfather of the plaintiffs and nmutati on No. 413 dated

20. 2.1970 was sanctioned in their favour and since then they
are recorded as owners in possession of the suit |and and have
never been sunmoned, heard and they have not received any
notice fromthe revenue officers for any proceedings. Land in

di spute was never declared surplus and they are transferees
fromJagnmal . Miutation No.610 dated 26.7.1982 has been

attested in favour of the State of Haryana on the basis of the
order dated 26.9.1980, which is illegal, null and void and
liable to be set aside as' the plaintiffs were not parties to that
order nor they were sumoned or heard. Sinmilarly, the order
dated 8.3.1981 allotting the land is also null and void because
they were also not party to that order and hence, the same is
liable to be set aside.

I'n the witten statenent filed refuting the statenent
made in the plaint defendants stated that the Court has got no
jurisdiction to entertain andtry the suit; that the suit is bad
for want of notice under Section 80 of Code of Civil Procedure,
1973, that the suit is bad for non-joinder of allottees as the
di sputed | and has beenallotted vide order dated 8.3.1981
that the plaintiffs have not cone to the Court with clean
hands; that the suit is not nmaintainable in the present form
that the plaintiffs have not avail ed of the renmedies provided
under the Act and that the plaintiffs have no cause of action to
file this suit.

On nerits, it was pleaded that Jagmal son of Nanu Ram
a big land owner transferred the suit-landin favour of the
plaintiffs as evidenced by Cvil Court decree in the year 1970,
and under the provisions of the Act of 1972, the father of
plaintiffs Udey Paul son of Jagnal filed the declaration form
wherein he has included the plaintiffs as nenbers of his
fam ly and he has also included the | and obtained by the
plaintiffs fromJagmal. The decl aration form of Udey Paul was
deci ded on 26.9.1980 by the Prescribed Authority, Sirsa and
as per this order, the suit |and was decl ared surplus and
vested in the State. The order dated 26.9.1980 is final as no
appeal has been preferred against it. It is also pleaded that the
surplus area has been allotted by the Al otnent Authority,
Sirsa on 8.3.1981 and possessi on has been delivered tothe
allottees on the spot, as per rules. It is further pleaded that
Jagmal who was a big | and owner under the Tenures Act
transferred the land in favour of plaintiffs as evidenced by G vi
Court decree of 1970 which is based on collusion. It was
further pleaded that since the declaration formwas filed by
the head of the famly, there was no need to hear or give notice
to the plaintiffs. Lastly, it was prayed that the suit be
di smssed with special costs. Follow ng issues were franed:

1. Whet her the orders for declaration of the suit
property as surplus, vesting in the State of Haryana
and its allotnment are illegal, invalid, not binding

upon the right of the plaintiff and |iable to be set
aside as all eged? OPP

2. VWhet her this Court has no jurisdiction to try
the suit? OPD

3. Whet her the suit is bad for want of notice u/s
80 of CPC? OPD

4. Whet her the suit is tinme barred? OPD

5. VWet her the suit is bad for non-joi nder of
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necessary parties? OPD

6. Whet her the suit is premature? OPD

7. Whet her the suit is nmal afide? OPD

8. Whet her the plaintiffs have no locus standi to
file the suit? OPD

9. Vet her the plaintiffs have no cause of action?
oPD

10. Whet her the suit is not maintainable in the
present fornf? OPD

11. Whet her the defendants are entitled for specia
costs u/s 35-A or CPC? OPD

12. Rel i ef .

The Trial Court held that the suit was maintainable, as
the matter was deci ded without notice to the plaintiffs. 1t was
also held that there was no period of limtation for getting the
orders set aside.

The respondents filed appeals before the District Judge,
Sirsa who all owed the appeal and set aside Trial's Court
j udgrment and decr ee.

The Second appeal as noted above, was dism ssed
uphol di ng view of the First Appellate Court.

Wth reference to the aforesaid background, |earned
counsel for the appellants subnmtted that the suit was clearly
entertainable and the Gvil Court hadjurisdiction. The
procedures prescribed.in the Act inthe matter of filing of
return, determination of ceilingand the selection of
perm ssi bl e area have not been followed. It has been pointed
out that in the return filed by the father of the plaintiffs, the
age of the plaintiffs were clearly nentioned. By the tine of
adj udi cation they had attained mgjority and, therefore, had
interest in the property. Though they did not claimany |and
beyond the perm ssible they had a right so far as choice of
| and is concerned and, therefore, the Trial Court had rightly
decreed the suit. Unfortunately, the first Appellate Court and
the High Court |ost sight of the relevant provisions and held
that the Gvil Court had no jurisdiction

In response, |earned counsel for the respondents
submitted that the suit was filed after 9 years of the order
passed by the concerned authority. Father of the appellants
had filed details of the area to be retained. The renedies
avail abl e under the Act clearly ruled out any resort to G vi
Court. Reference has been made to Section 26(1)(b) of the Act
inthis regard. It was, therefore, subnmtted that the First
Appel |l ate Court and Hi gh Court have rightly held that the suit
was not mai ntai nabl e.

Section 26 deals with bar of jurisdiction. The sane reads
as follows:

"26. Bar of jurisdiction: (1) No civil court shal
have jurisdiction to \026

(a) entertain or proceed with a suit for specific
performance of a contract for transfer of |and
which affects the right of the State

CGovernment to the surplus area under this

Act; or

(b) settle, decide or deal with any natter
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which is under this Act required to be settl ed,
deci ded or dealt with by the Financia
Comm ssi oner, the Commi ssioner, the

Col l ector or the prescribed authority.

(c) No order of the Financial Comm ssioner
t he Commi ssioner, the Collector or the

prescri bed authority made under or in
pursuance of this Act shall be called in
guestion "

At this juncture it is relevant to take note of Section 18
al so which reads as fol |l ows:

"18. Appeal, Review and Revision. (1) Any
person aggri eved by any decision or order of
the prescribed authority, not being the
Col l ector, may, within [fifteen days] fromthe
dat e of the decision or order, prefer an appea
to the Collector in such formand manner as
may be prescribed:

Provided that the Collector may entertain
the appeal after the expiry of the said period of
[fifteen days] if he /is satisfied that the
appel | ant was prevented by sufficient cause
fromfiling the appeal in tine.

(2) Any person aggrieved by a decision or
order of the Collector (whether acting as
prescribed authority or not) being a decision or
order made in an appeal under sub-section (1),
may, within [fifteen days] fromthe date of the
deci sion or order, prefer an appeal to the
Conmi ssi oner in such form and manner as

may be prescri bed:

Provi ded that the Commi ssioner nay
entertain the appeal after the expiry of the said
period of [fifteen days] if he is satisfied that the
appel | ant was prevented by sufficient cause
fromfiling the appeal in tine.

[(3) Onitted ]

(4) Any person aggrieved by an order of the
Col | ector under sub-section (1), may, within
[thirty days] fromthe date of the order, file a
revision petition before the Conmm ssioner so

as to challenge the legality or propriety of
such order and the Commi ssioner nay pass

such order as he may deemfit. The order of

the Conmi ssioner shall be final

[(5) Onitted ]

(6) Notwithstandi ng anything contained in the

f oregoi ng sub-sections, the Financia
Conmi ssi oner may suo motu at any tinme cal

for the record of any proceedi ngs or order of
any authority subordinate to himfor the

purpose of satisfying hinmself as to the legality
or propriety of such proceedi ngs or order, and
may pass such order in relation thereto as he
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may deemfit.

(7) No appeal under sub-section (1) or sub-
section (2) shall be entertained unless the
appel l ant or the petitioner, as the case may be,
has deposited a sumequal to thirty tinmes the

| and hol di ngs tax payable in respect of the

di sputed surplus area or has furnished a bank
guarantee of the equal anmount as security

with the appellate or revisional authority;

(8) Not wi t hst andi ng contai ned in Section 21

a person who files an appeal or a revision

agai nst the order declaring his land as surplus
area and the appeal or revision filed by him

fails, shall be liable to pay, for the period he is
or has at any time been in possession of the

| and declared surplus-to which he is or was

not entitled under the law, a licence fee equa

to thirty tinmes the |and hol di ngs tax,

recoverable inrespect of this area.

(9) If the appeal “or revision succeeds, the
amount deposited or ‘the bank guarantee

furni shed under sub-section (7) shall be
refunded or rel eased, as the case may be. [f
the appeal or revision fails, the anmount
deposited in cash or 'the amount of the bank
guar antee furni shed, shall be adjusted agai nst
the licence fee recoverabl e under sub-section

(8)."

The law relating to jurisdiction has been the subject-
matter of various decisions. In State of Tam| Nadu v.
Ramal i nga Sam gal Madam (1985 (4) SCC 10) it was, inter
alia, held as foll ows:

" 8. The principles bearing on the question as
to when exclusion of the Cvil Court’s
jurisdiction can be inferred have been

i ndicated in several judicial pronouncenents
but we need refer to only two decisions. In
Secretary of State v. Mask and Conpany (AR
1940 PC 105 the Privy Council at page 236 of
the Report has observed thus :

It is settled | aw that the exclusion of the
jurisdiction of the Gvil Courts is not to be
readily inferred, but that such exclusion

nmust either be explicitly expressed or

clearly inplied. It is also well settled that
even if jurisdiction is so excluded, the

Civil Courts have jurisdiction to exam ne

into cases where the provisions of the Act
have not been conmplied with, or the

statutory tribunal has not acted in

conformity with the fundanenta

principles of judicial procedure.

I n Dhul abhai v. State of M P. (1968 (3) SCR
662) Hi dayatullah, C.J., speaking for the
Court, on an analysis of the various decisions
cited before the Court expressing diverse
views, culled out as nany as 7 propositions;
out of themthe first two which are material for
our purposes are these :
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(1) Were the statute gives a finality to

the orders of the special tribunal the G vi
Court’s jurisdiction nmust be held to be
excluded if there is adequate renmedy to

do what the Civil Courts would normally

do in a suit. Such provision, however,

does not exclude those cases where the

provi sions of the particular Act have not

been conplied with or the statutory

tribunal has not acted in conformity with

the fundamental principles of judicia

pr ocedure.

(2) Were there is an express bar of the
jurisdiction of the Court, an exam nation

of the Schene of the Particular Act to find
the adequacy or the sufficiency of the
remedi es provided may be relevant but is

not decisive to sustain the jurisdiction of

the Gvil Court.

Where thereis no express exclusion the

exam nation of the renmedi es and the

schene of the particular Act to find out

the i ntendment becones necessary and

the result of the inquiry may be decisive.

In the latter case/it i's necessary to see of
the statute creates a special right or a
liability and provides for the

determination of the right or liability and
further |ays down that all questions

about the said right and |iability shall be
determ ned by the tribunals so

constituted, and whether renedies

normal Iy associated with actions in Gvi

Courts are prescribed by the said statute

or not.

XXX XXX

14. Thirdly, having regard to the principles
stated by this Court while enunciating the first
proposition in Dhul abhai case it is clear that
even where the statute has given finality to the
orders of the special tribunal the Gvil Court’s
jurisdiction can be regarded as havi ng been
excluded if there is adequate remedy to do

what the Civil Court would normally do in a
suit. In other words, even where finality is
accorded to the orders passed by the specia
tribunal one will have to see whether such
speci al tribunal has powers to grant reliefs
which Cvil Court would normally grant in a
suit and if the answer is in the negative it
woul d be difficult to inply or infer exclusion of
Cvil Court’s jurisdiction. Now take the case of
an applicant who has applied for a ryotwari
patta under Section 11 staking his claim
thereto on the basis of his long and

uni nterrupted possession of the ryoti |and but
the Settlement O ficer on materials before him
is not satisfied that the land in question is
ryoti land; in that case he will refuse the patta
to the applicant. But can he, even after the
refusal of the patta, protect the applicant’s

| ong and uni nterrupted possessi on agai nst the
Government interference? Cobviously, he

cannot, for it lies within his power and
jurisdiction nerely to grant or refuse to grant

XXX
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the patta on the basis of materials placed
before him But such a person even after the
refusal of the ryotwari patta would be entitled
to protect his possessory title and |ong
enjoynment of the |land and seek an injunction
preventing Government’s interference

ot herwi se than in due course of |law and surely
before granting such relief the Cvil Court nmay
have to adjudicate upon the real nature or
character of the land if the sane is put in

i ssue. In other words since the Settl enment
Oficer has no power to do what Civil Court
would normally do in a suit it is difficult to
imply ouster of Civil Court’'s jurisdiction sinply
because finality has been accorded to the
Settlement Oficer’s order under Section 64-C
of the Act."

I'n Ri chpal Singh and Ors. v. Dalip (1987 (4) SCC 410), it
was hel d as under:

"12. It is well settled that ouster of jurisdiction
of civil courts should not be inferred easily. It
nmust be clearly provided for and established."

Strong reliiance was pl aced by | earned counsel for the
appel l ant on (1979 (2) Al ER 1016). Para 15 of State of Tami |
Nadu’'s case (supra) deal with question relating to jurisdiction
These cases dealt with cases where there was no-excl usion of
any other renedy.

The principles culled out fromvarious decisions of this
Court are that even when the statute has given finality to the
orders of the special tribunal, the Cvil Court’s jurisdiction can
be regarded as having been excluded if there is adequate
renedy to do what the Civil Court would normally do in'a suit.
Section 26(1)(d) on the other hand specifically excludes
jurisdiction of the Gvil Court so far-as matters which are
required to be settled, decided or dealt with by the Financia
Conmi ssi oner, the Conm ssioner, Collector or prescribed
Authority. The entitlenent, choice of land and the all ot nent
are matters which are to be dealt with specifically by the
authorities under the Act. Additionally, Section 18 provides a
forumto ventilate the grievances under the Act in respect of
several matters. This is a case of exclusion of the remedy in
certain contingencies. It is not a case where the controversy
cannot be resolved by the forum provi ded under the Act.
Further in case of any grievance, the validity of the order could
have been questioned before the forum provided. That has not
been done and on the other hand, the suit was filed after
about nine years.

Above being the position, the appeal is without nmerit and
is dismssed. No costs.




