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1. Challenge in this appeal is to the judgnent of the

Di vi si on Bench of the Punjab and Haryana Hi gh Court

di smssing the Letters Patent Appeal filed by the appellants
qguestioning the legality of the judgnent rendered by a | earned
Si ngl e Judge di smissing the wit petition

2. The controversy lies within a very narrow conpass. The
appel l ants were enpl oyees of respondent No. 1 (hereinafter

referred to as the \02lenpl oyer\022). A voluntary retirement schene
was floated by the enpl oyer on 26.5.1995. Undi sputedly,

appel l ants and 125 others opted to be covered by the schene.

They were paid the amounts required to be paid under the

schene. Subsequently, a settlenent was arrived at between

the managenent and t he worknmen through the registered

Uni on on 13.10.1995. The settlenment was in ternms of Section

12(3) of the Industrial Disputes Act, 1947 (in short the \021Act\022).

143 persons including the present appellants raised a dispute
on two issues; one relating to the age of retirenment and the
other relating to nmonetary benefits. According to them the
settlenent arrived at on 13.10.1995 al so covered their cases
and they were entitled to higher ampbunts. The cl aim was

made by an application under Section 33-C(2) of the Act. The
Presiding Oficer, Industrial Tribunal-cum Labour Court-1,
Fari dabad (hereinafter referred to as the \021Tri bunal\022) held that
the claimants were entitled to the benefits flowing fromthe
settlenent and that the claimants were entitled to be
continued in service by treating age of retirenent to be 58
years. The enployer filed a wit petition before the High
Court. Learned Single Judge held that the view of the Tribuna
i s unsustainable. It was held that Section 33-C(2) of the Act
does not apply to the facts of the case and no benefit was
avail abl e under the settlenent. The essential conclusions. of
the |l earned Single Judge are as foll ows:

\023What is the position herein? A settlenent was
arrived at. At best, the Labour Court could
interpret the said settlenment and if there was
anyt hing nore due, the benefit could be given

to the workmen but the Labour Court coul d

not interpret or go into the controversy of
fraud, if any, because on basis of fraud in
execution the decree cannot be nodifi ed.
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Simlarly, when there was a basic controversy
about the age of retirement, it was not
pertaining to a pre-existing right. The award of
the Labour Court in this regard, therefore,
cannot be sustai ned.\024

3. Ei ghteen persons i.e. the present appellants filed Letters
Pat ent Appeal which was di sni ssed as noted above.

4. In support of the appeal, |earned counsel for the
appel l ants submitted that stress in the settlenent was on

\ 023per manent wor knmen on the rolls of specified divisions on

30. 6. 1995\ 024. According to the appellants all of them continued
to be on rolls beyond 30.6.1995 and, therefore, they are
entitled to be benefits.

5. I'n response, learned counsel for the respondent No. 1-

enpl oyer submtted that at the point of tinme the settlenent

was arrived at, the appellants were not existing worknen. In

addi tion, the benefits are rel atable to future production targets
and the instalments of financial benefits are given only on

attai nment of specified production target. The stand of the
appel l ants of conti nuance beyond 30.6.1995 is al so di sputed

on the ground that '| earned Single Judge has referred to

various docunents to conclude that none of the appellants

were in fact on the rolls of the enployer as -on 30.6.1995. The
illustrative case of one Jeet Singh as noted by the H gh Court
was referred to. It was also submitted that in order to get over
the factual position the basic case before the Tribunal was

al | eged fraud purported to have been practiced by the

enpl oyer. The High Court has categorically found that there

was no el ement of fraud. Ref erence i's made to para 7 of the
application filed under Section 33-C(2) of the Act.

6. Learned counsel for the appellants submtted that the
pl ea relat|ng to age and the alleged fraud are not pressed. The
only plea is relatable to the claimflowing fromthe settlenent.

7. Few portions of the settlenent which throw considerable
light on the controversy need to be noted:

\ 0230. 1 Cover age

Al paras of this Settlenent shall cover all
per manent wor knmen, except casuals, of Kel vinator
of India Ltd., Faridabad and Ball abgarh on the rolls
of (its various specified divisions) as on 30.6.1995,
(hereinafter called eligible worknen).

0.6 Fi nanci al Benefits
The parties decided to grant the undernoted
financial benefits to the worknen:

I ncrease in Basic Wage
Peri od Anmount
1.7.95 Rs.800/-
1.7.96 Rs.400/-
1.7.97 Rs.300/-.

The armount of financial benefit shall be added to
the concerned wor kman\ 022s basi c wage as on 30th
June, 1995 and the total thereof would be the
revi sed basi c wage of that worknman. The second
and third instal ments of the financial benefits shal
be given only on attainnent the specified
production target and the current 15 per cent
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speci al worker allowance shall be added to the
wor knmen\ 022s basic wage from 1.10.1995.\024

8. A bare reading of the above quoted portion clearly shows
that the settlement covered only cases of existing enployees.
The question of any erstwhile workman attaining specified
production target does not ari se.

9. At this juncture, it would al so be appropriate to take note
of what has been stated by this Court in sonme cases.

10. In A.K Bindal v. Union of India (2003 (5) SCC 163) it has
been stated as under

\02334. This shows that a considerable
amount is to be paid to an-enpl oyee ex gratia
besi des the term nal benefits in case he opts
for voluntary retirenment under the schene and
the option is accepted. The anpunt is paid not
for doing any work or rendering any service. It
is paid in lieu of the enployee hinself |eaving
the services of the company or the industria
establ i shnent and foregoing all his clainms or
rights in the same. It is a package deal of give
and take. That is why in the business world it
is known as \023gol den handshake\ 024. The nmin
purpose of paying this amunt is to bring
about a conplete cessation of the jura
rel ati onshi p between the enpl oyer and the
enpl oyee. After the amount is paid and the
enpl oyee ceases to be under the enpl oynent
of the conpany or the undertaking, he | eaves
with all his rights and there is no question of
his again agitating for any kind of his past
rights with his erstwhile enployer including
maki ng any claimwi th regard to enhancenent
of pay scale for an earlier period. If the
enpl oyee is still permitted to raise a grievance
regardi ng enhancenent of pay scale froma
retrospective date, even after he has opted for
Vol untary Retirenent Scheme and has
accepted the ampunt paid to him the whole
pur pose of introducing the schene woul d be
totally frustrated.\024

11. In CEAT Ltd. V. Anand Abasaheb Hawal dar and O's.
(2006 (3) SCC 56) it has been held as under

\ 02310. According to | earned counsel for the
appel l ant, a conplaint of unfair |abour
practice can be nade only by the existing
enpl oyees. Under clause (5) of Section 3 of the
Act the expression \023enpl oyee\ 024 only covers
those who are worknmen under cl ause (s) of
Section 2 of the Industrial D sputes Act, 1947
(in short the \0211D Act\022). The expression
\ 023wor kman\ 024 as defined in clause (s) of Section 2
of the ID Act relates to those who are existing
enpl oyees. The only addition to existing
enpl oyees, statutorily provided under Section
2(s) refers to dismssed, discharged and
retrenched enpl oyees and their grievances can
be | ooked into by the foruns created under the
Act. In the instant case, the conpl ai nants had




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 4 of 5

resi gned fromservice by voluntary retirenent
and, therefore, their cases are not covered by

t he expression \021lwor kman\ 022. On the factua
scenario, it is submitted that after the 337
enpl oyees had accepted VRS-1, others had

rai sed di sputes and had gone to Court. Order

was passed for paying themthe existing salary
and other enolunents. This went on nearly

two years and, therefore, with a viewto curtai
[itigation a Menorandum of Understandi ng

was arrived at in 1994. This basic difference in
the factual background was not noticed by

either the Industrial Court or the H gh Court.\024

12. In U P. State Road Transport Corporation v. Birendra
Bhandari (2006 (10) SCC 211) it has been stated as under:

\ 0237. The benefit which can be enforced under
Section 33-C(2) is a pre-existing benefit or one
flowi ng froma pre-existing right.

8. In the case of State Bank of India v. Ram
Chandra Dubey & Ors.” (2001 (1) SCC 73), this
Court held as under:

"7. When a reference is made to an

I ndustrial Tribunal to adjudicate the
qguestion not only as to whether the

term nation of a workman is justified or
not but to grant appropriate relief, it
woul d consi st of exam nation of the
guesti on whet her the reinstatenent

should be with full or partial back wages
or none. Such a question is one of fact
dependi ng upon the evidence to be
produced before the Tribunal. |If after the
term nation of the enploynent, the

wor kman is gainfully enpl oyed el sewhere
it is one of the factors to be considered in
det erm ni ng whet her or not reinstatenent
should be with full back wages or with
continuity of enploynent. Such

guesti ons can be appropriately exam ned
only in a reference. Wen a reference is
made under Section 10 of the Act, al

i nci dental questions arising thereto can
be determ ned by the Tribunal and in this
particul ar case, a specific question has
been referred to the Tribunal as to the
nature of relief to be granted to the

wor kmren.

8. The principles enunciated in the
deci sions referred by either side can be
sumred up as foll ows:

VWhenever a workman is entitled to
receive fromhis enpl oyer any noney or
any benefit which is capabl e of being
conputed in terns of noney and which
he is entitled to receive fromhis enpl oyer
and i s denied of such benefit can
approach Labour Court under Section
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33-C(2) of the Act. The benefit sought to
be enforced under Section 33-C(2) of the
Act is necessarily a pre-existing benefit or
one flowing froma pre-existing right. The
di fference between a pre-existing right or
benefit on one hand and the right or
benefit, which is considered just and fair
on the other hand is vital. The forner
falls within jurisdiction of Labour Court
exerci sing powers under Section 33-C(2)

of the Act while the latter does not. It
cannot be spelt out fromthe award in the
present case that such a right or benefit
has accrued to the worknman as the

specific question of the relief granted is
confined only to the reinstatenent

wi t hout stating anything nore as to the
back wages. Hence that relief nust be
deened t o have been-denied, for what is

cl ai med but not granted necessarily gets
deni ed in-judicial or quasi-judicia
proceedi ng. Further when a question

arises as to the adjudication of a claimfor
back wages all rel evant circunstances
which will have to/'be gone into, are to be
considered in a judicious nmanner.
Therefore, the appropriate forum wherein
such question of back wages could be
decided is only in a proceeding to whom a
ref erence under Section 10 of the Act is
made. To state that nerely upon

rei nstatement, a workman woul d be
entitled, under the terns of award, to al
his arrears of pay and all owances woul d

be incorrect because several factors wll
have to be considered, as stated earlier
to find out whether the workman.is
entitled to back wages at all and to what
extent. Therefore, we are of the view that
the H gh Court ought not to have

presuned that the award of the Labour
Court for grant of back wages is inplied
in the relief of reinstatement or that the
award of reinstatenent itself conferred
right for claimof back wages."

13. Looked at from any angle, this appeal is without nerit,

deserves dism ssal which we direct. Costs mmde easy.




