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This appeal is filed assailing the judgment and order
dated 23.12.1992, ~passed by the H gh Court of Calcutta in
Cvil Appeal No. 659 of 1989.

The respondent herein filed a wit petition seeking a
wit of mandamus directing the appellants to proceed on the
basis of the recommendations presented to the  Fourth Pay
Comm ssion by Central Reserve Police Force (CRPF) in order
to renove disparity in_ the pay scales of Naik (Radio
Qperator) and an enployee discharging simlar nature of
duties in Directorate of Coordination Police Wreless and
other Central Covernnment agencies on the ground that the
duties performed by the respondent as Nai k (Radi o Operator)
were nore hazardous than the duties performed by personne
with simlar qualifications and experience in State services
and other organizations. The respondent nade his 'claim on
the principle of equal pay for equal work. The appell'ants
contested the wit petition by filing a detailed counter
contending that the recomendations of the Fourth Pay
Conmi ssion had been inplemented by the CRPFin all respects
and that the respondent was not discrimnated; the Fourth
Pay Conmi ssi on had gone deep into various aspects of the pay
structure of various categories of the enployees of the
Central Governnent and the claimof the respondent on the
principle of equal pay for equal work was not - tenable
havi ng regard to various distinguishable factors.

The learned single Judge by his order dated 28.9.1989
dismissed the wit petition stating that the respondent was
appointed as a constable and was pronoted as Naik ‘and he
could not equate hinmself with the pay scale of Assistant
Sub-I nspector of Police; the Pay Conm ssion Report shows
t hat all Naiks of all Central police establishnents
including CRPF have been given the sane pay scale. The
respondent took up the matter in appeal before the Division
Bench of the High Court in CA No. 659 of 1989. The said
appeal was allowed directing the appellants to fix up the
pay of the respondent at Rs.1320-2040 and to revise the same
if the same pay scale has since been revised in order to
renove the disparity. Hence this appeal

The |earned senior counsel for the appellants urged (1)
Fourth Pay Conmi ssion reconmendati on had been inplenmented in
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letter and spirit and the respondent was not at al
di scri m nat ed; (2) the job of radio operator in CRPF could

not be conpared with the other civil radio operators of
other departnents; the Fourth Pay Conmi ssion, having gone
deep into the various aspects of the pay structure of
vari ous categories of the enpl oyees of the Centra
Government, had nade the recomendation; (3) even to apply
the principle of equal pay for equal work details and
particulars relating to conparable enpl oyees were not rmade
available so as to give direction as is done in the inpugned
j udgrent ; (4) apart fromthe difference in pay scales the
Radi o Operators in CRPF have various other facilities, which
are not available to the other Radio Operators in civi
departnments and other Central Governnment agencies; and (5)
the respondent being inthe rank of Naik in fact is claimng
the benefits and pay scal eavailable to the pronotional post
of Assistant Sub- Inspector of Police; the direction given
in the inpugned judgnment |eads to grant of pay scale of the
Assi stant / Sub-1nspector of Police to the respondent, who is
in the rank of Naik only; there was no material from which
definite —conclusion regarding essenti al qgualification
method of recruitnment  and other relevant factors for
conpari son between the different organizations to apply the
principle of equal pay for equal work.

The Ilearned senior counsel for the respondent nmade
subm ssi ons supporting the inmpugned judgnent.. He urged that
the appellants thenselves havi ng made recomendati ons for
grant of pay scale, which supported the claim of the
respondent, could not go back; the appellants could not
take conflicting positions -- one before the Pay Comi ssion
and the other before the court. According to the |earned
counsel when all the facts are stated in the recommendati ons
submitted to the Pay Conmm ssion-as tothe nature of the
duties and other relevant factors, nothing nore was required
to be done in order to grant pay scale as demanded by the
respondent; in this viewno fault can be found wth the
j udgrment under appeal

We have carefully considered the subm ssions nade by the

| earned counsel for the parties. The |earned single Judge@

JJJJJIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIII]
noticed that (1) the respondent was originally appointed as
a Constable and had been pronoted to the rank of Naik; he
was given the necessary training departnentally and had been
appoi nted as Nai k (Radio Operator); his substantive post is
that of Naik and his promptional post is that of = Assistant
Sub- 1 nspector of Police; the post of Naik is junior to that
of Assistant Sub- Inspector of Police; as such . respondent
could not claimthe pay scale of Assistant Sub-Inspector of
Police, which is his pronotional post. (2) There  was no
material before the court to cone to a definite conclusion
as to what are the essential qualifications and nmethod of
recruitment for the post of Radio Operator in Central \Water
Comm ssi on or Directorate of Police Wreless; t he
respondent being Naik working as a Radio Operator, is
getting a special pay of Rs.80/- per nonth; there was
nothing on record to show that the Radio Operator of the
Central Water Commission and the Directorate of Police
Wreless belong to the sane rank of Nai k of the CRPF. (3)
It is clear fromthe Pay Conm ssion Report that all Nai ks of
central police establishments including CRPF have been given
the sanme scale of pay; therefore for the Naik Radio
Operator there cannot be different scale of pay. In this
view the wit petition was di sm ssed.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 6

The Division Bench of the H gh Court allowed the appea
filed by the respondent stating that adnmittedly the
r espondent was perform ng technical duties and was
perform ng nore hazardous job; the Radio Operators in CRPF
were not only performng simlar nature of duties as that of
Radi o Qperators of Central Water Commi ssion or the
Directorate of Police Wreless but they were al so performng
nore hazardous duties. The appellants appreciating the
nat ure of work made recomendati ons before the Pay
Conmi ssion for higher pay scale but after the Pay Comm ssion
turned down the sane, they have come forward wth a

di fferent stand; the appel |l ants cannot take conflicting
st ands one before the Pay Conmi ssion and the other before
the court. The Pay Commi ssion recommendati ons were not

binding on the Government. . They ought to have taken a
decision on merits. On'this basis the Division Bench gave
directions as already stated above.

In our considered view, the Division Bench of the High
Court was not right and justified i'n straight away giving
direction to grant pay scale to the respondent when there
was no material placed before the court for conmparison in
order to apply the principle of equal pay for equal work
between the Radi o/ Qperators of CRPF and the Radi o Operators
working in civil side in Central Wter  Comm ssion and
Directorate of Police Wreless. |In the absence of materia
rel ating to ot her conparabl e enpl oyees ' as to t he
qualifications, nethod of recruitnment, degree of skill
experi ence involved  in performance of j ob, training
required, responsibilities undertaken and other facilities
in addition to pay scales, the |earned single Judge was
right when he stated in the order that in absence of such
material it was not possible to grant relief ' to the
respondent . No doubt, the Directorate of CRPF nade
recomendations to the Pay Comm ssion for giving higher pay
scal es on the basis of which claimis nmade by the respondent
for grant of pay scale. The factual statenents contained in
the recomrendation of a particul ar departnent alone ~cannot
be considered per se proof of such things or they cannot by
thensel ves vouch for the correctness of the sane.. The said
recomendati on could not be taken as a reconmendati on -made
by the Governnent. Even otherw se nere recommendation did
not confer any right on the respondent to make such a claim
for wit of mandanus.

The |earned counsel for the respondent strongly relied
on the judgnment of this Court in Randhir Singh wvs. Union of
India and others and added that this decision has / been
followed in various subsequent decisions of this Court.
According to him when the appellants have supported the
claim of the respondent before the Pay Commi ssion ' having
regard to the nature of his duties, the Division Bench of
the Hi gh Court was right in granting relief to him Ther e
is no difficulty in accepting the principle stated in the
said decision and which, in fact, has been reiterated in
subsequent decisions of this Court. But as stated in the
said decision the principle of equal pay for equal work is
not an abstract doctrine but one of substance. |In para 8 of
the said judgnent it is stated thus: -

Construing Articles 14 and 16 in the Ilight of the
Preamble and Article 39(d), we are of the view that the
principle equal pay for equal work is deducible fromthose
Articles and may be properly applied to cases of unequa
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scales of pay based on no classification or irrationa
classification though those drawing the different scal es of
pay do identical work under the same enpl oyer.

(enphasi s suppli ed)

Few decisions were cited by the | earned counsel for the
appel l ants in support of his subm ssions that the courts may
not interfere in the matter of fixation of pay scales when
the Governnent fixes or grants pay scales on the basis of
various factors including the Pay Comm ssion recomendati ons
that too in the absence of relevant details and particulars
of comnparabl e enployees. This Court in S. L. Ahrmed and
others vs. Union of India and others has held thus: - It
is not for this Court, we think, to examine how far bel ow
shoul d be the revised pay scal e of the Radio Operators G ade

[11 (Naik). |f the Governnment has prescribed a particular
pay scale inrespect of them all that the court can do is
to nerely pronounce on the validity of the fixation. 1In the

event that the court finds that the prescription is contrary
to lawit will strike it down and direct the Governnment to
take a fresh decisionin the matter. It is a very different
case fromone where this Court has sought to prescribe pay
scales in appeals directly preferred froman award of the
Labour Court dealing wth such a matter. In the latter
case, this Court in its appellate jurisdiction can be
regarded as enjoying all the jurisdiction which the Labour
Court enjoys. That = is not so in the present case.
(enphasi s supplied) Para 18 of the judgment of this Court in
State of UP. and others vs. J.P. Chaurasia and others@@
JJJJIJIIIIIIIIIIIIIIIIIIIAIIIIIIIIIIIIIY
reads: 18. The first question regarding entitlenment to@®@
JJJJJd
the pay scale adnmissible to Section Oficers should not
detain wus longer. The answer to the question depends ' upon
several factors. It does not just depend upon either the
nature of work or volune of work done by Bench Secretaries.
Primarily it requires anpng others, evaluation of duties and
responsibilities of the respective post s. More often
functions of two posts nmay appear to be the same or sinilar
but there may be difference in degrees in the perfornmance.
The quantity of work nmay be the sanme, but quality may be
di fferent that cannot be determned by relying upon
averments in affidavits of interested parties. The equation
of posts of equation of pay nust be left to the Executive

CGovernment. It nust be determ ned by expert bodies |ike Pay
Conmi ssi on. They would be the best judge to evaluate the
nature of duties and responsibilities of posts. " If there is

any such determination by a Comm ssion or Committee, the
court should normally accept it. The court should not try
to tinker with such equival ence unless it is shown that it
was made with extraneous consideration. (enphasis supplied)

Yet, again this Court, having referred to its earlier
decisions including of Randhir Sungh and J.P. Chaurasi a

aforementioned, in para 5 of its judgnent in State of
Haryana and others vs. Jasner Singh and others has stated
thus: - 5. The principle of equal pay for equal work is

not always easy to apply. There are inherent difficulties
in comparing and eval uating work done by different persons
in di fferent or gani zati ons, or even in t he sane
or gani zati on. The principle was originally enunciated as a
part of the Directive Principles of State Policy in Article
39(d) of the Constitution. |In the case of Randhir Singh v.
Union of India, however, this Court said that this was a
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constitutional goal capable of bei ng achieved through
constitutional renmedies and held that the principle had to
be read into Articles 14 and 16 of the Constitution. In
that case a Driver-constable in the Del hi Police Force under
the Delhi Administration clained equal salary as other
Drivers and this prayer was granted. The sane principle was
subsequently followed for the purpose of granting relief in
Dhirendra Chanoli v. State of U P. [(1986) 1 SCC 637] and
Jaipal v. State of Haryana [(1988) 3 SCC 354]. 1In the case
of Federation of Al India Customs and Central Excise
St enogr aphers (Recognised) v. Union of India [(1988) 3 SCC
91], however, this Court explained the principle of equa
pay for equal work by holding that differentiation in pay
scal es anbng government' servants holding sane posts and
performing simlar work onthe basis of difference in the
degree of responsibility, reliability and confidentiality
would be a valid-differentiation. |In that case different
pay scales fixed for Stenographers (Gade |I) working in the
Central Secretariat and those attached to the heads of
subordinate offices on the basis of a recommendation of the
Pay Comnrission was held as not violating Article 14 and as
not being contrary to the principle of equal pay for equa
wor k. This Court -also said that the judgment of
admi nistrative authorities concerning the responsibilities
which attach to /'thepost, and the degree of reliability
expected of an incunbent, would be a val ue judgrment of the
authorities concerned which, if arrived -at bona fide,
reasonably and rationally, was not open to interference by
the court. (enphasis supplied) 1n Union of " India and
anot her VS. P. V. Har i haran and another this Court
observed, It is the function of the Government which
normally acts on the recommendations of a Pay Comi ssion
Change of pay scale of a category has a cascading effect.
Several other categories simlarly situated, as well as
those situated above and below, put forward their clains on
the basis of such change. The Tribunal should realize that
interfering with the prescribed pay scales is a serious
matter. The Pay Conmi ssion, which goes into the problem at
great depth and happens to have a full picture before’it, is
the proper authority to decide upon this issue. Very often,
the doctrine of equal pay for equal work is also being

m sunderstood and m sapplied, freely revising and enhancing
the pay scales across the board. In this background as to
the position of |aw touching the controversy raised in this
appeal, we have no hesitation in holding that the i nmpugned
judgrment and order are unsustainable. The |earned  counse
for the appellants placed before us a chart show ng
difference in pay scales, facilities, other | allowances,
| eave period, providing accommbdation, etc. for the purpose
of conparison between the pay scales and other facilities of
the respondent and similar other enployees working in
Directorate of Coordination Police Wreless and @ other
Central Governnent agencies. The |earned counsel for the
r espondent reiterated that the nature of duties —and
responsibilities of the respondent are not only simlar when
conpared to other enployees simlarly placed, but on the

other hand they are nore hazardous. It is an indisputable
fact that the pay-scal es now clained by the respondent are
those prescribed for the post of Assistant Sub- |nspector.

As already noticed above, it is once again a pronotiona
post for a Naik. Acceding to the claim nmade by the
respondent would not nerely result in change in the
pay-scal es but may also lead to alteration of the pattern of
hi erarchy requiring re-orientation and restructuring of the
ot her posts above and bel ow the post of respondent. Added
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to this, such consequences are likely to be felt in the
various other Central Police Establishnents as well. Al

these which are likely to have a chain-reaction, may require
further consideration afresh by expert body like the Pay
Conmi ssion or the Governnent itself at an appropriate tinme
in an appropriate manner. Courts should normally |eave such
matters for the wisdomof adm nistration except the proven
cases of hostile discrimnation. But in the case on hand,
having regard to the facts and circunstances of the case and
the position of |aw stated above, the Division Bench of the
H gh Court was not right in granting the relief itself,
straightaway to the respondent; that too, w thout exam ning
the inplications and inpact of giving such directions on
other cadres. However, we nake it clear that the rejection
of the claimof the respondent need not be taken as an issue
closed once and for all. It is always open to the
CGovernment to consider the issue either by making reference
to the Pay Commission or itself once again as to the grant
of pay-scales to the respondent. It is open to the
respondent to nake further and detail ed representation

In the result, for the reasons stated above, this appea
is entitled to succeed. Accordingly, it is allowed. The
judgrment and order under appeal are set aside and the
j udgrment of the | earned Single Judge is restored.

No costs.




