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ACT:

Industrial Disputes Act, 1947, s. 2(s)--Definition of
"wor kman' - -’ Supervisory capacity’ whether different from
"supervisory work'--Disputes about’ non-worknen when can be
raised by worknen--Central Governnent whether can refer such
di sputes to Tribunal--Need-based mnimum wage-Formula to be
adopted for consunption units per fam|y--Proper coefficient for
white-collar workers, what is--Enforcenment of award: / discretion
of Tribunal in the matter of.

HEADNOTE:

The Cass Il and Cass 111 staff of the Reserve Bank - of
India through their Association, and Cass |V staff through
their Union raised an industrial dispute with the Bank which
works referred by the Central CGovernment on March-21, 1960,
to the National Tribunal. The itenms referred bore  upon
scal es of pay, allowances, and sundry natters connected with
the conditions of service of the three classes, the nost
i mportant ones being the demand of Class Il staff for a
scale commencing with Rs. 500 and the demand of | other
wor kmen for a need-based m ni num wage as reconmended by the

Tripartite Conference. of 1957. In its award the Tribuna
pointed out that Cass |1l staff worked in a supervisory
capacity and its demand for a mninmum salary of Rs. 500, if

conceded, would take the said staff out of the category of
"workman’ as defined in s. 2(s) of the Industrial D sputes

Act , 1947. Such an award, and any award carrying wages
beyond Rs. 500 at any stage, the Tribunal said, was beyond
its” jurisdiction to make. It went on to hold that other

workmen could not raise a dispute which would involve
consideration of matters in relation 'to non-worknmen and
that it would be even beyond the jurisdiction of the Centra
Government to refer such a dispute under the Industria
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Di sputes Act. The Tribunal therefore nmade no award in regard
to the supervisory staff in Class Il. As for the demand for
a need-based nminimum wage, the Tribunal held that the
Tripartite resolution had not been accepted by t he
Covernment and was not binding; that a need-based m nimnmm
wage was an ideal incapable of present achievenment; that as
agai nst the denand of a fornula of 3 consunption units per
famly it was possible to allowonly 2.25 units; and that
the coefficient for white-collar workers wuld not be
changed from 80 to 120 as dermanded. The Tribunal’'s award
was given on Septenber 8, 1962 but made operative from
January 1, 1962. Dissatisfied with the award, the workmen
appeal ed by special leave, to this Court. Subsequently by
resol ution dated April 24, 1963 the Reserve Bank raised the
m ni mum total enol uments, as envisaged by the definition of
wages, of each and every nmenber of the Cass Il staff, above
Rs. 500 with effect fromthe dale of operation of the award.

In their appeal before this Court it was urged on behalf
of the appellants that there was a difference between
"supervisory capacity’ nentioned inel. (iv) of s. 2(s) and
"supervisory work’ nentioned in the nmin part of the

section, and as Cass 1l officers did not work in a
' supervi sory capacity’ they were ’'worknen’ under t he
definition. ' Supervisory Capacity it was urged, arose only
when the enpl oyee was an agent of the enployer.

26

it was also urged that Cass 11 workmen only had clerica
and checki ng duties which were not supervisory in character.
Alternatively it was contended that as Class Il was filled
by promotion from Cass I[Ill the question as to the
emol uments of the forner could and should have been gone
into by the Tribunal in view of the principle enunciated in
t he Di makuchi Tea Estate case.

HELD : (i) (a) The amendment to s.” 2(s) of the Industria
Di sputes .Act in 1956 introduced anbng the categories of
persons al ready nmentioned as ' workmen’ persons enployed to
do supervisory and technical work. So far the |anguage of
the earlier enactnment was used. « \Wen, however, exceptions
were engrafted, that |anguage was departed fromin cl. (iv)
partly because the draftsnmen foll owed the | anguage ~of cl
(iii) and partly because from persons enpl oyed on
supervision work some are to be excluded because they draw
wages exceeding Rs. 500 per nonth and sonme because they
function mainly in a managerial capacity or have duties  of
the sane character. But the unity between the opening part
of the definition and ci. (iv) was expressly preserved by
using the word ’'such’ twice in the opening part. ~The words,
whi ch bind the two parts, are not-"but does not include any
per son. They am "but does not include any such person"
showing clearly that is being excluded is a person who
answers the description "enployed to do supervisory work"
and he is to be excluded because being enployed in a
"supervi sory capacity’ he draws wages exceeding Rs. 500 per
nont h or exercises functions of a particul ar
character. [42 B-E]

Like the Taft-Hartley Act in the United states the Anending
Act ,of 1956 in our country was passed to equal i se
bargai ning power and also to give the power of bargaining
and invoking the Industrial D sputes Act to supervisory
wor kmen, but it gave it only to sone of the worknmen enpl oyed
on supervisory work. Wrknman' here includes an enployee
enpl oyed as supervisor. There are only two circunstances in
whi ch such a person ceases to be a worknman. Such a person
is not a worknen if he draws wages in excess of Rs. 500 per
month or if he perforns managerial functions by reason of a
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power vested in himor by the nature of duties attached to
his office. The person who ceases to be a worknan is not a
person who doe, -, not answer the description "enployed to do
supervi sory work" but one who does answer that description
He goes out of the category of "workmen" on proof of the
ci rcunst ances excluding himfromthe category. [42 F-H]
Packard Motor Co. v. The National Labour Rel ations Board, 91
L.ed. 1040, referred to.

(b) The National Tribunal was not justified in holding that

if it | future time an incunbent would draw wage in the tinme
scale in excess of Rs. 500, the matter nust be taken to be
withdrawn fromthe jurisdiction of the Central Governnent to
nmake a reference in respect of himand the National Tribuna
to be ousted of the jurisdiction to decide the dispute if
referred. Supervi sory-staff drawing | egs than Rs. 500 per
nonth cannot be debarred fromclaimng that they should
dram nore than Rs. 500 presently or it some future stage in
their service. can only be deprived of the benefits if they
are non-worknmen at the tinme they seek the protection of
I ndustrial D sputes Act. [43 C D

(c) The word *supervise’ and its derivatives are not words
of inport and nust often he construed in the light of the
context, for unless controlled the- cover sinmple oversight

and direction of manual wrk of others. It is, therefore
necessary to sea the full context in which the words occur
and the words of our own Act are, the surest guide. Vi ewed
in this manner one shoul d not overl ook the inport of-. the
word "such"

27

which expressly links  the exception to the nmain part.

Unless this was done it would have been possible to argue
that cl. (iv) indicated sonething, which, though no included
in the min part, ought not by construction to be so
i ncl uded. By keeping the link it is clear that what is
excluded is sonething whichis already a part of the main
provision. [43 F-G

(d)In s. 2(k) the word 'person" has not been linted to

"workmen’ as such and must, therefore, receive a nore
gener al nmeani ng. But it does not nean any per son
unconnected wth the disputants in relationto -whom the
dispute is not of the kind described. It could not have

been intended that although the dispute does not concern
them in the |least, worknen are entitled to fight it out on
behal f of non-worknen. [44 D E|

Di makuchi Tea Estate’s case, [1958]2 L.L.J.-500 referred to.
If the dispute is regarding enploynment,  non-enpl oynent,
terns of enploynent or conditions of |abour of non-workmen
in which worknen are thenselves vitally interested, the
wor knmen may be able to raise an industrial dispute. Workmen
can, for exanple, raise a dispute that a class of enployees
not wthin the definition of "workmen should be “recruited
by pronmotion fromworkmen. Wen they do so the worknen
raise a dispute about the terns of their own enploynent
though incidentally the ternms of enmploynent of those  who,
are not worknmen is involved. But worknmen cannot take up a
dispute in respect of a class of enployees who are not
wor kmen and in whose terns of enploynment those worknmen have
no direct interest of their own. What direct interest
suffices is a question of fact but it nust be a real and
positive interest and not fanciful or rempte. [441-1]

In the present case the National Tribunal was in error in
not considering the clains of Cass 11 emmpl oyee whet her at
the instance of nmenber. drawing |l ess than Rs. 500 as wages
or at the instance of those lower down in the scale of
enpl oyment . The National Tribunal was also in error in
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thinking that scal es of wages in excess of Rs. 500 per nonth
at any stage were not within the jurisdiction of the
Tribunal or that Government could not make a reference- in
such a contingency. [45 C D

(e)Duties such as distribution of work, detection of
faults reporting for penalty, naking arrangenents for
filling vacanci es are supervisory. C ass 11 staff
performing such duties could not be said to perform only
clerical or checking duties. [46 D E

Ford Motor Conpany of India v. Ford Mtors Staff Union
[1953] 2 L.L.J. 444 and Lloyd Bank Ltd. v. Pannalal GCupta,
[1961]1 L.L.J. 18, referred to.

(ii)(a) Mninmmwages is the | owest wage in the scal e bel ow
which the efficiency of the worker is likely to be inpaired.
It allows for living at a standard considered socially,
nmedically, and ethically to be the acceptable minimm [47
C D

Fai r wage by conparison is nore generous and involves a rate
sufficiently -high to provide a standard family wth food,
shelter, ' clothing, medical care and education of children
appropriate tothe workers-station in life but not at a rate
exceeding the wage earning capacity of the class of
est abl i shnent concerned. [47F]

The living wage concept i's one or nore steps higher then air
wage. It has now been generally accepted that living wage
neans that every nale earner should be able to provide for
his family not only the essentials but a fair measure of
frugal confort and an ability to provide for old age or evi

days. [48A]

Cl/65-3
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It may be taken that our politicd aim is 'living wage’

though in actual practice living wage has been an idea
whi ch has eluded our efforts |ike an ever-receding | horizon

and wll so remain for sonetine to cone. Qur general wage
structure has at best reached the | ower |evels of fair wage.
[ 48D

Standard Vaccum Refining Co. v. Its Wrknmen[1961]1 L.L.J.
227, referredto.

(b) There can be no doubt that in our march towards a truly
fair wage inthe first instance and ultimately the 1iving
wage we nmust first achieve the need-based mnimum In
determning fam |y budgets so as to discover the worker’s
normal needs which the m ni mumwage regul ati ons ought “to
satisfy the size of the standard family is very necessary
to fix. One nethod is to take sinple statistical average of
the famly size and another is to take into. account sone
ot her factors such as the frequency of variations in famly
sizes in certain region and enpl oynents, the nunber of / wage
earners -available at different stages, and the increase or
decrease in consunption at different stages in enploynent,
that 1is, the age structure and its bearing on consunption
The plain averages laid down in the Resolution nay have to
be weighted in different regions and in different industries
and reduced in others. [52 F-H]

Crown Al um nium Works v. Worknen,[1958]t L.L.J. 1, referred
to.

(c)Al though the 3 consunption units formula is if anything
on the low side the National Tribunal could not be said to
be wong, in the present circunstances, in accepting 2.25
consunpti on units. But by gr aduat es i ncrease t he
consunption wunits nmust be raised to 3 within five years of
service. [52F; 53(

(d) The Tripartite Conference of 1957 was a very
representative body. There nust be attached proper value to
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its Resolution on wage policy. The Resolution was passed on
to indicate a first step towards achieving " living
wage. Unfortunately, we ire constantly finding that
basi ¢ wage, instead of noving to subsistence plus |evel,
tends to sag to poverty |level when thereis a rise in
prices. To overcone this tendency our wage structure has
for a long time been conposed of two itens (a) the basic
wage, and (b) a dearness allowance which is altered to
neutralise, if not entirely, at least the greater part of
the increased cog,, of living. This does not solve the
problem of real wage. At the sane time, we have to beware
that too sharp an upward novenent of basic wage is likely to
affect the cost of production and lead to fall 1in our
exports and to the raising of prices all-round. There is a
vicious circle which can be broken by increased production

and not by increasing -wages. VWat we need is t he
i ntroduction of production bonus increased fringe benefits,
free medical, educational and insurance facilities. As a

counterpart to this capital nust also be prepared to forego
a part. of its return. There is nmuch to be said for
consi dering the need-base formula in all its inplications
for it is bound to be our first step towards |living wage.
As in many other matters relating to industrial disputes the
probl em may, perhaps. be best tackled by agreenent between,
Capital and Labour /in in establishnment where a begi nning can
be safely nade in this direction. [54 E-H]

East Asiatic Co. v. Workmen [1962]2 L.L.J. 610 referred to.
(e)Wthout further data it is difficult to determ ne what
coefficient shoul dbe applied to the working class wage for
the purpose of determningthe need-based m ninmum wage of
clerical staff. When fresh and conprehensive enquiries are
conducted, the results would show whether the coefficient
should go up or down. Wth the rise of wages to higher

29

| evel s anbng the working class the differential is bound to
be lower and this is a matter for inquiry. Till then there
is no alternative but to adhere to the coefficient already
established. [56 F-Q

(iii)Seniority and nerit should ordinarily both have 'a

part in pronotion to higher ranks and should tenper each
ot her. "The National Tribunal was right in thinking that
there was little scope for giving directions to the Bank in
this regard. [57 F-G

(iv)Gatuity is not a gift but is earned and for feiture
except to recoup a | oss occasioned to the establishment is
not justified. [58F]

Express Newspaper (P) Ltd. & Anr. v. Union of India, [1961]
1 L.L.J. 339, Garnment Cleaning Wrks v. Its Wrknmen, [1962]1
S.C.R 711, Geaves Cotton Co. Ltd. & Anr. v. Their Worknmen,
[1964]1 L.L.J. 342 and Burhanpur Tapti MIlls Ltd. wv.
Bur hanpur Tapti MIIls Mazdoor Sangh, A 1.R 1965 S.C 839,
referred to

(v) The Tribunal rightly declined to accept the demand that
the Association and the Union should be allowed to
participate and represent workem in disputes bet ween
i ndi vi dual worknen and the Reserve Bank. This would nake
i nternal administration inpossible. [60B]

(vi)In making its award operate from January 1, 1962 and
rejecting the appellants’ demand that it should cone into
force from Novenmber 1, 1957 or at |east from March 21, 1960,

the National Tribunal did not act unreasonably. Odinarily
an award comes into operation fromthe tine ,stated in sub-
9. (1) of s. 17A of the Industrial D sputes Act. l.e. on

the expiry of thirty days fromthe date of its publication.
The Tribunal however is given power to nake, it applicable
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from another date, and it could not be said that in the
present case the discretion had not been exercised on
judicial principles. [63 A- B

Li ptons’s case, [1959]1 L.L.J 431, Remington Rand’'s [1962]1
L.L.J. 287, Rajkanmal Kalamandir (P) Ltd. v. [Indian Mbtion
Picture Eml oyees’ Union & Ors., [1963]1 L.L.J. 318, Western
India Match Co. Ltd. v. Their Workmen, [1962]2 L.L.J. 459,
Wenger & Co. and Ors. v. Their Wrknmen, [1963]2 |.L.J. 403
and Hi ndustan Tinmes Ltd. v. Their Wirknen, [1964]1 S.CR
234, referred to.

Appeal by special |eave fromthe award dated Septenber 8,
1962 of the National Industrial Tribunal (Bank Di sputes) at
Bonbay in Reference No. 2 of 1960.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Gwvil Appeal No. 4 of 1965.

A S. R/ Chari, D. S. Nargol kar, K. Rajendra Chaudhury and
K. R ‘Chaudhuri, for the appellants.

N. A. Pal khivala, N V. Phadke and R H. Dhebar, for res-
pondent No. 1.

Atiqur Rehman and K. L. Hathi, for respondent No. 2.

The Judgnent of the Court was delivered by

Hi dayatullah, J. This i's an appeal by special |eave fromthe
Award of the National Industrial Tribunal (Bank D sputes)
Bonbay, in a dispute between the Reserve Bank of India and
its
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wor krmen, delivered on Septenber 8, 1962 and published in the
Gazette of India (Extraordinary) of Septenber 29, 1952. The

appel l ants are the Al India Reserve Bank Enployees Associ a-
tion, Bonbay (shortly the Association) representing Cass 11
and Cass Il staff and the All India Reserve Bank "D" O ass

Enpl oyees’ Uni on, Kanpur (shortly the Union) representing
Class |V staff, of the Reserve Bank

By notification No. S.O 704 dated the 21st March 1960, the
Central Governnent, in exercise of its powers under s. 7/B
of the Industrial Disputes Act, 1947, constituted a Nationa

Industrial Tribunal wth M. Justice K. T. Desai~ (later
Chief Justice of the Gujarat H gh Court) as the  Presiding
Oficer. By an order notified under No. S.Q 707 of the
sanme date, Central Government, in the exercise of the powers
conferred by sub-s. ( 1A of s. 10 of the Industria

Di sputes Act, referred an industrial dispute, which, in its
opi ni on, existed between the Reserve Bank- and its - worknmen

of the three classes above-nentioned. The Order of
Ref erence specified the heads of dispute in tw schedul es,
the first in respect of Class Il and Class |IIl staff and the
second in respect of Class IV staff. The first Schedule
consisted of 22 itens and the second of 23 ;Itens. These

items (a considerable nunber of which are conmon to the two
schedul es) beer upon the scales of pay and dearness and
other allowances and sundry matters connected wth the
conditions of service of the three classes. The reference
was registered as Reference No. 2 of 1960. During the tria
of the Reference the Association and the Union severally
made applications for interimrelief asking for 25% of the
total enolunents to Class TV enployees with a mni num of Rs.
25 and for 25% of the basic pay to the enpl oyees of the two
hi gher --lasses, with effect fromJuly 1959, but this was
refused by an interim Award dated Decenber 29, 1960. The
final Award was delivered on Septenber 8, 1962 because in
the neantinme the Tribunal dealt with another reference
regi stered as Reference No. 1 of 1960 in a dispute involving
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84 banki ng conpani es and Corporations and their worknmen in
respect of «creation of categories of banks and areas for
purposes of and indication and of scales of pay, diverse
al l owances and other conditions of service. The Award in
that Reference was delivered on June 7, 1962. The Tribuna
was next occupied with the resolution of yet another dispute
over bonus between 73 banki ng conpanies and their worknen
which was registered as Reference No. 3 of 1960 and which
was concluded by an award on July 21, 1962. W shall have
occasion to refer to these awards later. W nmay now give
the facts of the dispute in the Reference from which this
appeal ari ses.

31

The Reserve Bank was established on April 1, 1935 as a
sharehol ders’ Bank witha capital of Rs. 5 chores which was
mai nly subscribed by the public. It was taken over in 1948
by the CGovernnent of India, when, under the Reserve Bank
(Transfer  to Public Oanership) Act, 1948, the shares were
conpul sori'ly ~acquired by Governnent at a premum of Rs.
18. 62 over and above the face value of the share of Rs. 100.
Thereafter the Reserve Bank is administered by a Centra
Board of Directors noninated by the Central Government from
the civil services and public nen. There are four |oca
Boards to advise the Central Board and to function as its
del egates. The Head Ofice of the Reserve Bank is situated
at Bormbay with branches at Calcutta, New  Del hi, Kanpur
Madras, Bangal ore, <Nagpur, Lucknow, ~-Hyderabad, Gauhati,
Trivandrum  Pat na, Ahnedabad, Ludhi ana, Jaipur and I ndore.
The Reserve Bank acts as Bank to the Central —and St-ate
CGovernments and Commercial Banks-and controls the.issue and
circulation of currency. It has special duties to perform
under the Banking Conpanies Act 1949 -and supervises and
control s the banking i ndustry inIndia. It regul ates
and controls foreign exchangeand exchange of currency and
remttances to and from I ndia. It is hardly necessary to
refer to its multifarious duties and functions as the
Central Bank and as the bankers' bank

The Reserve Bank enpl oys four classes of enpl oyees of /which
The three |ower classes are before this Court, ~the first
class being of officers. At the material tine the tota
nunber of enployees of all description ",as about 9,500  of
which 3,300 were in the Head Ofice, 1,800, 1,100 and 1,100
respectively at Calcutta, New Del hi and Madras and the rest
were distributed in varying nunbers anobng the renaining
twel ve branches. The present dispute has.a long history
into the details of which it is hardly necessary to go but
as both sides have made reference to it, sone of the |eading
events connected wth bank disputes in general, and the
present dispute respecting the Reserve Bank, in particular
may be nentioned.

As is well-known there has been arise in the “price of
comodi ties since 1939 and wor knen earni ng wages and persons
in the fixed income groups are specially affected. Bet ween
the years 1946 and 1949 there were set up NUNErous
Conmi ssions and Tribunals to deal with disputes between the
conmercial banks and their enployees. In 1946 strike
noti ces were served on nmany banks in Bonbay, Bengal and the
United Provinces. |In Bonbay M. H V. Divatia dealt with a
di spute between the Bank of India and its enpl oyees, happily
settled by consent (August 15. 1946) and again wth a
di spute between 30 naned Banks in Bonbay and

32

their -enpl oyees. The Award was given on April 9, 1947.
That award was extended to Ahnedabad Bank enployees by
another award published on April 22, 1948. Conci liation
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proceedi ngs were, conducted by M. R Qupta between the
Imperial Bank of India and its enployees in Bengal which
concl uded on August 4, 1947. Qher awards and adjudi cati ons
were made by M. S. C. Chakravarti and M. S. K. Sen. In the
United Provinces first M. B. B. Singh, Labour Conm ssioner,
began arbitration in disputes between as many as 40 bankes
and their enployees, which later went before Conciliation
Boards headed first by M. N nbkar. and on his death, by M.
Bi nd Basni Prasad and the recommendations were nmade
effective by a Governnment order. On the representation of
the Banks an Ordi nance was promul gated (foll owed by an Act)
and the Central CGovernnent took over the resolution of

di sputes between banks and their enployees in all cases
where the banks had offices in nore than one province. On
June 13, 1949 the Central Governnment appointed an All India

I ndustrial Tribunal (Bank Disputes) with M. K C Sen and 2
menbers to codify the terms and conditions of service of
bank enployees. The Sen Award (as it is known) was
published on- August 12, 1950 but on appeal this Court on
April 9; 1951 declared it to be void as there was a flaw in
the conposition of the Tribunal. “As a result of this
contingency a standstill Act was passed and another Tribuna
with M. H V. Dvatia and 2 nenbers was erected. Thi s
Tri bunal did not conclude the work and resigned and in 1952
anot her Tribunal presided over by M. S. Panchapagesa Sastry
was appoi nted which published its award-in April 1953. That
Award was subjected to an appeal before the Labour Appellate
Tribunal and it was much nodified.~ Some banks represented
to Covernment ,heir inability to inplement the nodified
award and the Central Governnent i ntervened and nodified the
award of the Labour Appellate Tribunal by an -order dated
August 24, 1954. We may |eave this general narration at
this stage to view the disputes between the Reserve Bank of
India and its enpl oyees during the sane peri od.

In 1946 the Association delivered a charter of demands for
revision of pay scales and all owances of the enployees of
the Reserve Bank fromApril 1, 1946 and after negotiations
sonme revision in wages and dearness all owances was effected.

During the interval between this revision and the
appoi ntnent of the Sastry Tribunal other revisions took
pl ace. VWhen the Sastry Tribunal gave its award in March

1953, the Association in May of the same year delivered a
revi sed charter of demands to the Reserve Bank but owing to
the pendency of tile Appeal before the Labour Appellate
Tribunal, the demand coul d not be considered. The Reserve
33

Bank, however, assured its enployees that after the decision
of the Labour Appellate Tribunal was known, (the entire
guestion would be reviewed. Wen the Labour Appellate
Tribunal gave its decision in April 1954, the Association
served a fresh charter of demands on May 18, 1954 but the
deci si on of the Appellate Tribunal was nodi fied by
CGovernment and on Septenber 1, 1954 a conm ssion presided
over by M. Justice Rajadhykshya and later by M. Justice
Gaj endragadkar (as he then. was constituted to consider
whet her the Appellate Tribunal’'s decision should be restored
or continued with nodifications and to suggest further
nodi fications having due regard to the overall condition of
banks in gencral and individual banks in particular. In
Cctober 1954 the Association, realising that delay was
i nevitable, agreed to accept the scale,, of pay on the basis
of the nodified Labour Appellate Tribunal’'s decision though
the enpl oyees obtai ned by the agreenment sonething nore than
their counterparts in the higher «class conmercial banks
under the order of CGovernment which nodified the decision of
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the Labour Appellate Tribunal. The advantage to the Reserve
Bank enpl oyees was neutralized when the Bank Awar d
Conmi ssion restored the decision of the Labour Appellate
Tribunal in respect of the Commercial Banks. The agreenent
lasted till October 31, 1957 and the Reserve Bank enpl oyees
honoured it.

On July 11, 1959, the Association submtted a fresh charter
of demands asking for a conplete revision of the pay
structure and invoked the norns settled at the Fifteenth
I ndi an Labour Conference and asked for inmprovenment generally
in the conditions of service. As the Reserve Bank was not
agreeable to negotiate, the Association called wupon the
Reserve Bank to ratify the Code of Conduct evolved at the
Si xteenth |Indian Labour Conference and to proceed to
arbitration but the Reserve Bank declined. The Association
cal l ed upon the Reserve Bank to ratify the Code of work from
March 25, 1960. Before this happened the AIl India State
Bank of India Staff Federation had given a notice and there
was a strike fromMrch 4, 1960 and on March 19 all bank
enpl oyees struck work in support and the several references
to which we have referred foll owed

The Reserve Bank during the years between 1.946 and 1960
undertook from tine  to time revision of salaries and
al | owances. In 1947 and 1948 dearness allowances were
revised and in 1948 there was a general revision of scales
of pay as from April /1, 1948. These revisions were nmade at
the demand of the Association. 1In 1.951 ad hoc increases in
dearness all owances were made and - conpensatory all owances
were introduced and from 1951 local dances were, paid to
certain classes of enployees serving at sonme of
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the inportant offices of the Reserve Bank and subsequently
the schene of |ocal allowances was extended to a few other

branches. In 1954 |ocal allowances were converted into
| ocal pay and 25% of the dearness all owances was treated as
pay for <calculation of retiring benefits etc. In 1957

famly allowances to class IV enployees were raised and in
1958 and 1959 dearness allowances were again’ slightly

rai sed. These increases, though welcone to them hardly
satisfied the demands of the enployees. There were nany
conciliation conferences but none was successful. ~The cost

of living index with base year 1949=1. 00 had increased by 26
points in February 1960 and the principles of mininum and
fair wages were deliberated upon and adverted to in -the
Report of the 15th Indian Labour Conference. These
principles, to which detailed reference wll be nmade
presently were desired by the enpl oyees of the Reserve Bank
to be put into operation. As a result the gap between the
demands of the enployees and (lie offers of +the Reserve

Bank, which was w de already. becane wder still and
conciliation which bad al ways succeeded in the past, was not
possi bl e. The Association suggested arbitration but the

Reserve Bank by its letter dated February 11, 1960, (lid not
agree. The Reserve Bank stated that it did not wish to get
"seriously out of step" with Governnent or the Commercia

Banks. The Reserve Bank referred to the Pay Conmi ssion
Report and pointed out that the demands of the enployees
took no notice of the state of Indian conpany. The

Associ ation, through its Secretary, in reply (Feb. 22. 1960)
observed
" Your criticism that t he Associ ation’s
Charter of Demand has been pitched so high as
to exclude all scope for satisfactory solution
through negotiations we may point out, 1is
basel ess and incorrect, as the Charter has
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been based on the norns set up by the 15th
Tripartite Labour Conference at Nairobi where
the need-based wage formula for Indian worker
was evol ved, and t he coefficient for
conversion to arrive at the mni mum wage for a
m ddl e class salaried enployee has been
accept ed from the Raj adhyaksha
Report. . . . . . ".
The Association also pointed out that it had been conceded
by the Governors of the Reserve Bank in the past that the
emol uments of the Reserve Bank enpl oyees ought to be higher
than those of other Bank enpl oyees and, therefore, the
recomendati ons of the Pay Comm ssion were irrel evant. In
this appeal one of the fundamental points argued is whether
the National Tribunal was right in rejecting the demand for
the inauguration of the need-
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base fornul a. It was, however, 'iln this back-round that the
Nat i onal I ndustrial Tribunal was constituted and the whole

of the di'spute was referred to it.

This Reference enbraced as many as 22 itenms in respect of
Class 11 and Class |1l enployees and 23 itens in respect of
Cass 1V enpl oyees. ~Sone of these were decided in favour
and sone against the enpl oyees. Not nuch purpose would be
served if we nmentioned the may points of controversy or the
decision on that, for in this appeal, the enployees have
stated their case with commendabl e restraint and M. Chari,
though he argued it with his customary esnmestness and
ability, did so appreciating the realities of our nationa
econonmy. He paid (it may be noted) sincere tributes to the
Reserve Bank for its helpful attitude at~ all ~tinmes, and
expressed regret that there was no -conciliation as on
previous occasions. M. Palkhivala too, on behalf  of the
Reserve Bank, showed an awareness of the point of view of
the enployees and on sone of the |less inportant points, as

we shall show later, agreed to consider tile matt er
favorabl y,

The dispute now centres round two fundanental ~“or / major
points ind a few others not so fundamental. W shall dea
with the main points first and then deal with the ~others.
The first major point concerns enployees of Class 1. Thi's

class of enployees was in the scales of —pay which were
settled by the agreenment of Novenber 2, 1954. These were

1. Resear ch Superi nt endent s Rs. 301- 25- 400- E. B. - 25- 650.
2. Superintendents and Sub- Rs. 275-25 -375-E./B.-25--500-

Account ant s 25- 650.
3. Deputy Treasurers (Bonbay
and Cal cutta) Rs. 450 -25-650.
4, Deputy Treasurer (Gauhati) Rs. 375-25-550.
5. Assi stant Treasurers Rs. 300-25-450.
6. Personal Assistant to the
Gover nor Rs. 320- 30- 650.
7. Per sonal Assi st ant Rs. 325-25- 550.
8. Caretakers, Grade | (Bom Rs.275-10-325-E.B.-12 1/2-
bay and Cal cutta) 400.
9. Staff Assistants Rs. 250- 25- A50- E. B. - 25-
650.
10. Supervisor, Prenm ses Section Rs. 250- 15- 310- E. B. - 20-
650.
11. Deputy Treasurer (Hyderabad) Rs. 350--25-500.
36

There was in addition |ocal pay for these enpl oyees equal to
10% of pay, at Bonbay, Calcutta, Ahnedabad, New Delhi,
Madras and Kanpur. There was also a family allowance of Rs.
10 per child subject to a maxinumof Rs. 30 for enployees
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drawi ng | ess than Rs. 550 per nonth with a conpl eted service
of 5 ,,cars.

The National Tribunal in considering, the denmands of d ass
11 staff of the Reserve Bank came to the conclusion that it
could not give any award regardi ng these enpl oyees who were
enpl oyed in a supervisory capacity. 1In this connection the
Reserve Bank had pl eaded that the Reference concerned only
those enpl oyees who canme within the definition of "workman"
in the Industrial Disputes Act, 1947, as anended by the
amending Act of 1956, and the Reserve Bank had contended
that it was futile to fix atime scale for Class 11 staff
because every incunbent in it was enployed in a supervisory
capacity and wunder the existing scales, of pay every
i ncumbent at a | ocal pay centre would draw wages in excess
of Rs. 500 after three years’ service and every other
i ncumbent at the end of 5 years’ service and that nopst of
the enpl oyees in that class had entered it by pronotion and
even at - their entry were draw ng wages in excess of Rs. 500.
The Reserve Bank had further contended that a dispute could
only be  raised before the National Tribunal provided a
wor kman continued to bea workman- as defined. If the
Nati onal Tribunal was asked to provide a scale of paynent
whi ch woul d make t he workman cease to be workman by reason
of the award, the Reserve Bank contended, the Nationa
Tribunal had no jurisdiction to make such an award and the
Ref erence itsel f would becone inconpetent. The relationship
of enpl oyer and workman, so it was contended, nust exist (a)
at the time of dispute, (b) at thetine of the award, and
(c) during the currency of the award, otherw se t he
Ref erence and the consequent  award would be wi t hout
jurisdiction.

The Association had contended in reply (as it does in this
appeal) that the duties perforned by these enployees were
not of a supervisory nature and further that they were doing
supervisory work and were not enployed in a supervisory
capacity. In Reference No. 1 of 1960, M. Sule, on behalf
of the enpl oyees, had contended (a) that worknen could raise
an industrial dispute for thenselves and for a section of
them at any level, (b) that persons who were worknen ' could
raise an industrial dispute regarding their —conditions of
service not only at stages when they would be worknmen but
al so at stages when they woul d cease to be worknmen under the
sanme enployer, and (c) that workmen could raise a -dispute
on behal f of non-worknmen in the sane establishnent pro-
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vided they had a direct and substantial interest in the
dispute and had a community of interest wth ~such non-
wor kmren.

The National Tribunal in the present award adopted its
di scussion of the question in paragraphs 5.206 to 5.219 of
the award in Reference No. 1 of 1960. It pointed out that
the demand by Class It Supervisory Staff envisaged a  scale
commencing, at Rs. 500 and that if the demand wer e
consi dered favorably everyone in that class would cease to
be a workman and such an award was beyond its jurisdiction
to make. The National Tribunal held that even though by
reason of comunity of interest other worknen mght be
entitled, having regard to the definition of "industria
di spute’, to raise a dispute on behalf of others, they could
not raise a dispute either for thenselves or on behalf of
others, when the dispute would involve consideration of
matters in relation to non-worknen. The National Tribuna
also held that it would even be beyond the jurisdiction of
Central Governnent to refer such a dispute under the
Industrial Disputes Act. The, National Tribunal, therefore,




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 12 of 30

held that the expression "scales of pay and nethods of
adjustrment in the scales of pay" in Schedule | of the
present Reference could not cover non-worknen such as
supervi sory staff in Cass 11. Those enpl oyed in
supervi sory capacity and drawing nore than Rs. 500 p.m were
treated as not present before the National Tribunal and as
they could not be heard the National Tribunal found it
i nexpedient to fix scales of salary affecting them As
regards those enployed in the same capacity but draw ng |ess
than Rs. 500 per nmonth but on scales carrying them beyond
that mark, the National Tribunal thought that if all that it
could do was to fix a scale up to Rs. 500, it would be
unfair to lower the scale already fixed. The Nationa
Tribunal thus nmade no award in regard to supervisory staff
in Class 11

Bef ore we consider the case of the appellants an event which
happened |ater nmay be mentioned. The Reserve Bank by a
Resol ution (No.~ 8) passed at their 1456th weekly neeting
hel d on April 24, 1963, increased the scale of pay, dearness
al | owances,~ house rent allowances etc. for Class 11 staff
with effect fromJanuary 1, 1962, that is to say, the date
from which the inpugned award canme into force. Under the
Resol ution scales of pay, which were acknow edged by M.
Chari, to be as generous as the present circunstances of our
country permt, have been awarded. But nore than this the
m nimum total enplunents as envisaged by the definition of
wages, even at the comencenent of service of each and every
menber of Cdass Il staff on January 1, 1962 now exceed
Rs. 500 per month. This, of course, was done with a view to
with-
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drawing the whole class fromthe anbit of the Reference,
because, it is supposed, no nenber of the class can now cone

within the definition of "workman®. W shall, of | course,
deci de the question whether the Resolution has that effect.
If it does, it <certainly relieves us of the task of
consi dering scales of pay for these enpl oyee, & for no remt
is now possible as no National Tribunal is sitting. The
scales having been accepted as generous, there dispute
regarding scales of pay for Cass |l enployees under the
Ref erence, really ceases to be a live issue

However, in view of the inportance of the subject and the

possibility of a recurrence of such question in~ other
spheres, and the remarks of the National Tribunal as - to
jurisdiction of the Central Government and-itself we  have
considered it necessary to go into some of the points nooted
before wus. Before we deal with themwe shall read sonme of
the pertinent definitions fromthe Industrial Disputes . Act,
1947

"2. In this Act, unless there is ~anything
repugnant in the subject or context,--
(k) "I'ndustrial dispute" means any dispute

or difference between enpl oyers and enpl oyers,
or between enpl oyers and wor knen, or between
wor kmen and wor knen, which is connected wth
the enploynent or nonenpl oynent or the termns
of employnment or with the condition of |abour
of any person;

(rr) "wages" means all renuneration capabl e of
being expressed in terms of noney, which
would, if the ternms of enploynent, expressed
or inmplied, were fulfilled, be payable to a
workman in respect of his enploynent or of
work clone in such enpl oynent, and includes-
(i) such al  owances (i ncludi ng dear ness
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all owance) as the workman is for the tine

being entitled to;

(ii) the value of any house accommopdation, or

of supply of light, water, nedical attendance

or other anmenity or of any service or of any

confessional supply of woodgrains or other

articles;
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(iii) any traveling concession

but does not include-

(a) any bonus;

(b) any contribution paid or payable by the

enpl oyer to any pension fund or provident fund

or for the benefit of the workman wunder any

law for the tine being in force;

(c) any gratuity payable on the termnation

of hi's service
(s) "workman" _means any person (including an apprentice)
enployed /in any industry to do any skilled or unskilled
manual , supervisory, technical or clerical work for hire or
reward, whether the terns of enploynment be expressed or
inmplied, and for the purposes of any proceeding under this
Act in relation to an industrial dispute, include,,% any
such person who has been di sm ssed, discharged or retrenched
in connection with, oras a consequence of, that dispute, or
whose dism ssal, discharge or retrenchnent has led to that
di spute, but does not include any such person-

(i) who is subject tothe Arny Act, 1950, or

t he Air Force Act, 1950, or t he Navy

(Di scipline) Act, 1934, or

(ii) whois enployed in the police service or

as an officer or other enployee of a prison

or

(iii) who is enployed nmainly in a manageria

or admini strative capacity; or

(iv) who, being enployed in a supervisory

capacity, draws wages exceeding five / hundred

rupees per menses or exercises, either by the

nature of the duties attached to the office or

by reason of the powers vested in hi m

functions mainly of a managerial nature."”

M. Chari contends that the exclusion of Cass Il staff  is
based on a wong construction of the above definitions
particularly t he definition of "wor kman’ and a
m sunderstanding of the duties of Cass 11 enployees who
have been wongly classed as supervisors. He contends
alternatively that as Class Il is filled by pronotion from
Class Ill, the question could and shoul d have been gone into
40

in view of the principle enunciated in the Dinmakuchi Tea
Estate(,) case. M. Chari in support of his first —argunent
points to the opening part of s. 2 (s) where it speaks of
"any skilled or unskilled manual, supervisory, technical or
clerical work" and contrasts it with the words of clause
(iv) "being enployed in a supervisory capacity" and submts
that the difference in language is deliberate and is
i ntended to distinguish supervisory work fromplain super-
Vi si on. According to him '’ supervisory work’ denotes that
the person works and supervises at the sane tine, whereas
'supervi sory capacity’ denotes supervision but not work M.
Chari divides supervision into two kinds : (a) supervision
which is a part of |abour and (b) supervision which is akin
to managerial functions though it is not actually so. He
submits that this division is clearly brought out in the
definition of *workman’ by the use of different expressions
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such as "work" and "capacity" for that a supervisor doing
work enjoys the status of |abour and a supervisor acting
only in supervisory capacity enjoys the status of enployer’s
agent at the | owest |evel.

In support of his contention M. Chari has referred to the
amendment of the National Labour Rel ations Act of the United
States of Anerica [comonly known as the Wagner Act(1)] by
the Labour Managenent Rel ations Act 1947 comonly known as
the Taft-Hartley Act(2) | and the case of the Packard Motor
Co. v. The National Labour Relations Board(3) which preceded
the anmendment. The Packard Mdtor Co. case arose under the
Wagner Act and the question was whether foremen were
entitled as a class to the rights of self-organisation and
coll ective bargaining under . it. The benefits of the Wagner
Act were conferred on enpl oyees which by s. 2(3) included
"any enployee’. The Conpany, however, sought to limt this
wi de definition which made former enpl oyees both at common
l aw and in commpn acceptance, with the aid of the definition
of ’'enployer’ in s. 2(2) which said that the word i ncluded
"any person-acting, in the interest of an enployer directly
or indirectly. ". The Suprene Court of the United
States in holding that foremen were entitled to t he
protection of the Wagner Act held by majority that even
those who acted for the enployer in some matters including
st andi ng between t he managenent and nmanual | abour coul d have
interests of their own when it nanme to fixation of wages,
hours, seniority rights or working conditions. M. Chari
suggests that the definition in the Industria

(1) [21958] 1 L.L.3. 500.

(3) (1947) 61 stitt 136.

(2) (1935) 49 Stat 449.

(4) 91 L. ed. 1040.
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Di sputes Act serves the same purpose when it nakes a
di stinction between 'work,’ and ’'capacity’.
This ruling, of course, cannot be used in this  context
though as we shall presently see(it probably furnishes the
hi stori cal background for the anendnent in the United States
and leads to the next limb of M. Chari’s argument. The
mnority speaking. through M. Justice Douglas, nade the
following observation which puts the Packard Mdtor Co.
case(1l) out of consideration-
"I ndeed, the problens of those in t he
supervi sory categories of nmanagenent di d not
seemto have been in the consciousness of the
Congress........ There is no phrase in the
entire Act which is description of those doing
supervi sory work".
In this state of affairs it is futileto refer to 'this
ruling any further for to derive assistance fromany of the
two opinions savors of a priori deduction
The Packard Mdtor Co. case was decided in March 1947 ‘and in
the sane year the Taft-Hartley Act was passed. Section 2 of
the latter Act defined enployer to include "any person

acting as agent of an enpl oyer, directly or
indirectly........ and the term, enployee’ was defined to
excl ude any individual enployed as a supervisor. The term!]
supervisor’ was defined to mean an individual "having
authority, in the interest of the enployer to hire,
transfer, suspend, lay off, recall, promte, discharge,
assign, reward, or discipline other enpl oyees or responsible
to direct them or to adjust their gri evances, or

effectively to recommend such action, if in connection wth
the foregoing the exercise of such authority is not of a
nmerely routine or clerical nature, but requires the use of
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i ndependent j udgrent . M. Chari suggests t hat the
I ndustrial Disputes Act recognising the sane difficulty, my
be said to have adopted the same test,; by making a

di stinction between "work’ and capacity. According to him
these tests provide for that twilight are where t he
operatives (to use a neutral term) seemto enjoy a dua
capacity.
The argunent is extrenely ingenious and t he simle
interesting but it msses the realities of the anendnent of
the Industrial Disputes Act in 1956. The definition of
"workman’ as it originally stood before the anmendnent in
1956 was as follows :-

"2.(s) ’'workman’ nmeans any person enployed

(including in apprentice) in any industry to

do any skilled

(11) 91 L. ed. 104
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or-unskilled manual or clerical work for hire

or reward and includes, for the purposes of

any proceedi ngs under ‘this Act in relation to

an industrial dispute a workman discharged

during that dispute, but does not include any

person ~enployed in naval, nilitary or air

service of the Government."
The anendi ng Act of 1956 introduced anpbng the categories of
persons al ready mentioned persons enpl oyed to do supervisory
and technical work. So far the |anguage of the earlier
enact nent was used. When, however, exceptions wer e
engrafted, that |anguage was departed from in «cl. (iv)
partly because the draftsman followed the | anguage of cl
(iii) and partly because  from persons enpl oyed on
supervision work sonme are to be excluded because they draw
wages exceeding Rs. 500 per nmonth and sonme because they
function mainly in a managerial capacity or have duties of
the sane character. But the unity between the opening part
of the definition and cl. (iv) was expressly preserved by
using the word 'such’ twice in the opening part. The words,
which bind the two parts, are not-"but does not include any
person”. They are --"but does not include any such person"
showi ng clearly that what is being excluded is a person who
answers the description " enployed to do supervisory work"
and he is to be excluded because being enployed in a
"supervisory capacity’ he draws wages exceeding Rs. 500 per
nonth or exercises functions of a particular character.
The schene of our Act is much sinpler then that of the
Anerican statutes. No doubt like the Taft-Hartley Act the
amendi ng Act of 1956 in our country was passed to equalise
bar gai ning power and also to give the power of bargaining
and invoking the Industrial Disputes Act to supervisory
wor knmen, but it gave it only to sone of the worknmen enpl oyed
on supervisory work. ’'Workman’ here includes an -enployee
enpl oyed as supervisor. There are only two circunstances in
whi ch such a person ceases to be a workman. Such a ' person
is not a workman if he draws wages in excess of Rs. 500 per
nonth or if he perforns managerial functions by reason of a
power vested in himor by the nature of duties attached to
his office. The person who ceases to be a worknan is not a
person who does not answer the description "enployed to do
supervi sory work" but one who does answer that description.
He goes out of the category of "workmen" on proof of the
ci rcunst ances excl uding himfromthe category.
By the revision of salaries in such a way that the nininum
emol uments equal to wages (as defined in the Act) of dass
Il
43
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staff now exceed Rs. 500 per nonth, the Reserve Bank intends
to exclude themfromthe category of worknen and to render
the Industrial Disputes Act inapplicable to them M.
Pal khi val a frankly adnmitted that this step was taken so that
this group might be taken away fromthe vortex of industria

di sput es. But this position obviously did not exist when
the scale was such that sone at |east of Class 11 enployees
woul d have drawn wages below the mark. The Reference in
those circunstances was a valid reference and the Nationa

Tribunal was not right in ignoring that «class altogether

Further, the National Tribunal was not justified in holding
that if at a future time an incunbent would draw wage in the
time scale in excess of Rs., 500, the matter nust be taken to
be withdrawn fromthe jurisdiction of the Central Governnent
to make a reference in respect of him and the Nationa

Tribunal to be ousted of the jurisdiction to decide the
dispute if referred. Supervisory staff drawing |ess than
Rs. 500 per nmonth cannot be debarred fromclaimng that they
should draw nore than Rs. 500 presently or at sonme future
stage in their service. They can only be deprived of the
benefits —if they are non-worknmen at ‘the tine they seek the
protection of the Industrial Disputes Act.

M. Chari next contends that considering the duties of C ass
Il empl oyees, it cannot be said that they are enployed in a
supervisory capacity ~at all and in elucidation of the

neaning to be given,. to the words 'supervisory' and
"capacity’ he has cited nunerous. dictionaries, Corpus Juris
etc. as to the neaning of the ~words. "supervi se"

"supervisor", "supervising", "supervision" etc.. etc. The

word "supervise" and its derivatives are not  words of
precise inport and nust often be construed in the |light of
the context, for unless controlled, they cover an easily
sinpl e oversight and direction as nanual work coupled with a
power of inspection and superintendence of the manual work
of others. It is, therefore, necessary to see the ful
context in which the words occur and the words of our own
Act are the surest guide. Viewed in this manner we cannot
overl ook the inport of the word "such" which expressly |links
the exception to the main part. Unless this was done it
woul d have been possible to argue that cl. (iv) indicated
somet hing, which, though not included in the mmin part,
ought not by construction to be so included. By keeping the
link it is clear to see that what it excluded is sonething
which is already a part of the main provision

In view of what we have held above it is hardly necessary to
advert to the next argunent that under the principle of the
Sup. d/65 -4
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D makuchi Tea Estate Case(1l) workmen proper belonging to
Class Il and Ill in this Reference are entitled to raise a

di spute in respect of enployees in Cass 11 who by reason of
cl. (iv) test have ceased to be workmen. The ruling of this
Court in the above case |ays down that when the worknen
rai se an industrial dispute against an enployer, the person
regardi ng whomthe dispute is raised need not strictly be a
"workman’ but nay, be one in whose terns of enploynent or
conditions of |abour the worknmen raising the dispute have a
di rect and substantial interest. The definition of
"industrial dispute’ in s. 2(k), which we have set out
bef ore, contenpl ates a di spute between

(a) enployers and enpl oyers; or

(b) enpl oyers and worknen; or

(c) worknmen and wor knen;

but it rmust be a dispute which is connected with the
enpl oyment -or non-enpl oynent or the ternms of enploynent or
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with the conditions of |abour of any person. The word
"person’ has not been limted to 'workman’ as such and nust,
therefore, receive a nore general neaning. But it does not
mean any person unconnected with the disputants in relation
to whomthe dispute is not of the kind described. It could
not have been intended that though the dispute does not
concern themin the |east, workmen are entitled to fight it
out on behalf of non-workmen. The Nati onal Tri buna
extended this principle to the supervisors as a class rely-
ing on the follow ng observations fromthe case of this
Court
"Can it be said that workmen as a class are
directly or substantially interested in the
enpl oyrent , non- enpl oynent , terns of
enpl oynment” or conditions of |abour of persons
who belong to the supervisory staff and are,
under  provisions.of the Act, non-worknen on
whom the Act has conferred no benefit, who
cannot by thenselves be parties to an
i ndustri al di spute and for whose
representation the Act makes no particular
provi si on? We - venture to think that the
answer nust be in the negative."
It may, however, be said that if the dispute is regarding
enpl oynent , non- enpl oynent , terns of enpl oynent or
conditions of |abour of non-worknen in which workmen are
thenselves vitally interested, the worknmen may be able to
raise an industrial dispute. Wrknen can, for exanple,
rai se a dispute that a class of em
(1) [2958] | L.L.J. 500.
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pl oyees not wthin the definition of =~ workman should be
recruited by pronotion fromworknen.~ Wien they do so the
workmen raise a dispute about the terns of their own
enpl oyment though incidentally the terms of enployment of
those who are not workmen is involved. But worknmen cannot
take up a dispute in respect of a/class of enployees who are
not worknmen and in whose terns of enploynent those worknen
have no direct interest of their own. What direct interest
suffices is a question of fact but it nust be a real and

positive interest and not fanciful or renote. |1t follows,
therefore, that the National Tribunal was inerror in not
considering the clains of Class Il enployees whether at the

i nstance of nmenbers drawi ng | ess than Rs. 500 as wages or at
the instance of those | ower down in the scale of ‘enpl oynment.
The National Tribunal was also in error in thinking that
scal es of wages in excess of Rs. 500 per month at any stage
were not within the jurisdiction of -the Tribunal or _that
Government could not nake a reference in such a contingency.
We woul d have been required to consider the scal es
applicable to those in Cass Il but for the fact “that the
Reserve Bank has fixed scales which are adnmitted to be quite
gener ous.

It may be nentioned here that M. Chari attenpted to save
the enployees in Cass 11 from the operation of the
exceptions in cl. (iv) by referring to their duties which he
said were in no sense 'supervisory’ but only clerical or of
checkers. He also cited a nunber of cases, illustrative of
this point of view Those are cases dealing with foremen,
technol ogi sts, engineers, chem sts, shift engineers, Asstt.
Superi nt endents, Depot Superintendents, godown-keepers etc.
We have | ooked into all of thembut do not find it necessary
to refer to any except one. In Ford Motor Conpany of India
v. Ford Mtors Staff Union, (1) the Labour Appellate
Tribunal correctly pointed out that the question whether a
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particular workman is a supervisor within or wthout the
definition of "worknan’ is "ultinately a question of fact,
at best one of mxed fact and | aw "and "will really
depend upon the nature of the industry, the type of work in
which he 1is engaged, the organisational set-up of the
particular unit of industry and |ike factoe". The Labour
Appel l ate Tribunal pertinently gave the exanple that "the
nature of the work in the banking industry is in many
respects obviously different fromthe nature and type of
wor k in a workshop departnent of an engineering or
autonobile concern.” W agree that we cannot use anal ogies
to find out whether Cass 11 workers here were supervisors
or doing nere

(1) [1953] 2 L.L.J. 444,
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clerical work-. No doubt, as M. Chari stated, the work in
a Bank invol ves |ayer upon |ayer of checkers and checking is
hardly ~supervision but where there is a power of assigning
duties| and distribution of work there is supervision. In
Ll yods Bank Ltd. v. Pannalal Gupta (1), the finding of the
Labour Appellate Tribunal was reversed because the |ega

inference from proved facts was wongly drawn. It is
pointed out there that before a clerk can claim a specia

al  owance under para 164(b) of the Sastry Award open to
Supervi sors, he must prove that he supervises the work of
sonme others; who are in a sense below him It is pointed
out that nmere checking of the work of others is not enough
because this checking is a part of accounting and not of
supervision and the work done in the audit departnent of a
bank is not supervision

The Reserve Bank has placed on record extracts from the
manual s, orders, etc. relative to all Class 11 enployees and
on |l ooking closely into these duties we cannot say that they
are not of a supervisory character and are nmerely clerica

or checki ng. These enployees distribute work, det ect
faults, report for penalty, nmake arrangenents for filling
vacancies, to nention only a few of the duties which are
supervisory and not nmerely clerical. Wthout discussing the
matter too el aborately we nay say that we are satisfied that
enployees in Cass Il except the Personal Assistants, were
rightly classed by the National Tribunal as enployed on
supervisory and not on clerical or checking duties. Inview
of the fact that all of them now receive even at the  start
"wakes" in excess of Rs. 500 per nonth, there is really  no
issue |eft conceding them once we have held that they are
working in a supervisory capacity.

The next fundamental point requires narration of ~a Ilittle
history before it can be stated. |In Decenber 1947 there was
an Industries Conference wth representatives of the
Governnment of India and the Governments of the States,
busi nessnen, industrialists and | abour | eaders. An
Industrial Truce Resolution was passed unaninmously | which
stated inter alia that increase in production was not
possi bl e unl ess there was just remuneration to capital (fair
return), just remuneration to |abour (fair wages) and fair
prices for the consuner. The Resolution was accepted by the
Central CGovernment. |In 1947 a Central Advisory Council was
appointed which in its turn set up a Conmittee to deliberate
and report on fair wages for workmen. ' The Report of that
Conmittee has been cited over and over again. In the
St andard Vacuum

(1) [2961] 1 L.L.J. 18.
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Ref g. Co. v. Its Wrkmen(l), this Court el aborately
anal ysed the concept of wages as stated by the Committee.
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The Committee divided wages into three kinds: Living wage,
fair wage and nmininmumwage. Mnimmwage, as the nane
itself inplies represents the |evel bel ow which wage cannot
be allowed to drop. it was universally recognised that a
m ni mum wage, mnust be prescribed to prevent the evil of
sweating and for the benefit of worknen who were not in a
position to bargain wth their enployers. The received
i medi ate attention in India, though there was an
i nternational Convention as far back as 1928 and the denand
for fixation of mninumwages extended even to non-sweated
i ndustries. The result was the M ni mum Wages Act of 1948.
The Fair Wages Conmittee understood the term m ni mum wage is
the |owest wage in the scal e bel ow which the efficiency of
the worker was likely to be inpaired. 1t was described as
the "wage door" allowing Iiving at a standard considered
socially, nedically and -ethically to be the acceptable

m ni mum Fai r wages by conparison were nore generous and
represented a wage which |ay between the m nimum wage and
the living wage. The United provinces Labour Enquiry

Conmittee classified the levels of Living as :

(i) Poverty level;,

(ii) mnimmsubsistence | evel;

(iii) subsi stence plus level, and

(iv) confort |evel.

The concept of fair wages involves a rate sufficiently high
to enable the worker to provide "a standard famly with
food, shelter, clothing, nedical care and fanily education
of children appropriate to his status in life but not at a
rate exceeding the wage earning capacity of the «class of
establ i shnent concerned.” A fair wage thus is related to a
fair workload and the earning capacity. ~The living wage
concept is one or nore steps higher than air wage. It is
customary to quote M. Justice Higgins of Australia who
defined it as one appropriate for "the nornmal needs of

average enployee, regarded as a human being living in a
civilized community." He explained hinmself by saying that
the living wage nust provide not nerely for /absolute

essentials such as wood, shelter and clothing but for a
condition of frugal confort estimted by current  human
standards" including "provision for civil days etc. with due
regard for the special skill of the. Work"Man".It has now
been generally accepted that |iving wage neans

(1) [21961] 1 L.L.J. 227.
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that every nmale earner should be able to provide for his
famly not only the essentials but a fair measure of fruga
confort and an ability to provide for old age or evil days.
Fair wage lie., between the concept of mi nimumwage and. the
concept of living wage.

During the years wage determ nation has been -done on
i ndustry-cumregi on-basi s and by conparing, where “possible,
the wage scales prevailing in other conparable concerns.
The Constitutior by Art. 43 laid down a directive principle

"The State shall endeavour to secure, by
suitabl e |l egislation or economic O ganisation
or in any other way, to al | wor ker s,
agricultural, industrial or otherw se, work, a
living wage, conditions of work ensuring a de-
cent standard of life and full enjoynent of
| ei sure and soci al and cultura
opportunity......... "

It may thus be taken that our political aimis 'living wage

though in actual practice living wage has been an idea
whi ch has eluded our efforts |like an ever-receding horizon
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and wll so renmain for sonmetine to cone. CQur general wage
structure has at best reached the lower levels of fair wage
t hough sonme enpl oyers are paying much hi gher wages than the
general average.
In July 1957 the Fifteenth |Indian Labour
Conference nmet as a Tripartite Conference and
one of the Resol utions adopted was
"The recomendations of the Comittee as
adopted with certain nodifications, are given
bel ow: -
(1)
(2) Wth regard to the m ni mum wage fi xation
it was agreed that the m ni rum wage was ' need-
based” and should ensure the mininmm hunman
needs of the industrial worker, irrespective
of any other considerations. To calculate the
m ni_mum wage, the Conmittee accepted t he
following nornms 'and recommended that they

should guide all wage fixing authorities,
i ncl udi ng m ni mum__wage conmittees, wage
boards, adjudicators, etc;

(i) In calculating the mnimm wage the

standard working class fanmly should be taken
to consist of 3 consunption wunits for one
earner, ~the earnings of wonen, children and
adol escents shoul d be disregarded.

(ii). Mninum food requirements should be
calculated on the basis of a net intake of
2700 calori es,

49

as recommended by Dr. Aykryod for an average
I ndi an adult of nbderate activity.

(iii) dothing requirements shoul d be
estimated at a per capita consunption of 18
yards per annum - which would give for the
average worker’'s famly of four a total of 72
yards.

(iv) In respect of housing the normshould be
the, m ninmumrent charged by Governnent 'in any
area for houses provi ded under the Subsidised

Industrial Housing Schene for low incone
groups.
(v) Fuel, lighting and other ’'m scellaneous’

itens of expenditure should constitute 20 per
cent of the total m nimum wage.
(3) Wil e agreeing to these guide lines for
fixation of the mninmumwage for ~industria
wor kers throughout the country, the Conmttee
recogni sed the existence of instances  where
difficulties mght be experienced -in i m
pl ementing these recomendations. Wher ever
t he m ni rum wage fixed went bel ow the
recomendations, it would be incunbent on the
authorities concer ned to justify the
circunst ances which prevented them from the
adherence to the norms laid down.
The Association and the Union desire that the wage-floor
shoul d be the need-based mininmm determn ned at t he
Tripartite Conference in the above Resolution and that the
emol uments of the middle class staff should be determ ned
with a proper coefficient. They suggest a co-efficient of
120% i n place of the80% applied by the National Tribunal, to
determ ne the wages of the middle class staff in relation to
the wages of the working classes. |In support of their case
the enpl oyees first point to the Directive Principle above-
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gquoted and add that the First Five Year Plan envisaged the
restoration of "prewar real wage as a first-step towards the
living wage" through rationalisation and nodernisation and
reconmended that "the clainms of |abour should be dealt wth
liberally in proportion to the distance which the wages of
different categories of workers have to cover bef ore
attaining the living wage standard." The enployees next
refer to the Second Five Year Plan where it is stated
50
"21. \Wages
A wage policy which aims at a structure wth
rising real wages requires to be evolved.
Workers’ right to a fair Wge has been
recogni sed but in practice it has been found

difficult to quantity it. 1In spite of their
best efforts, industrial tribunals have been
unable to evol ve a consi stent
formula.. . . . . ". (p. 578 para 21).
The establishnent of Wage Boards, the taking of a wage
census and the inprovenment of narginal industries which

operate as a “drag’ on better industries was suggested in
that Pl an. Finally, it is subnmitted that the Third Five
Year Plan has sunmed up the position thus; in pares 20 and
21 at p. 256
" 20. "The Gover nnent has assumed
responsibility for securing a mni numwage for
certain sections of workers, in industry and
agriculture, who are commercially weak and
stand in need of protection. Towards this end
the M nimum Wages Act provides for the
fixation -and revision of wage rates in these
occupati ons. These neasures have not. proved
ef fective in many cases. For better
i mpl ementation of the |aw, the nachinery for
i nspection has to be strengthened...........
"21. Sone br oad principl es of wage
determ nation have been laid down in the
Report of the Fair \Wages Committee. Oh the
basis of agreenent between the parties, the
I ndian Labour Conference had -indicated the
content of the need-based m ni mum wage for
gui dance in the settlenent of wage disputes.
Thi s has been reviewed and it has been ~agreed
that the nutritional requirenments of a working
famly may be reexanmined in the light of the
nost authoritative scientific data on-the sub-
ject...........
The Association and the Union contend that the
Nati onal Tribunal ought to have accepted the
Tripartite Resolution and determ ned the basic
wage i n accordance therewth.
The National Tribunal in adjudicating on this
part of the case referred to the Cr own
Al umi num Wirks v. Wrknmen(1l) where at page 6
this Court observes
"Though social and economc justice is the
ultimate ideal of industrial adjudication, its
i medi at e obj ec-
(1) [1958] 1 L.L.J. 1
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tive in an industrial dispute as to the wage
structure is to settle the di spute by
constituting such a wage structure as would do
justice to the interests of both |abour and
capital, would establish harnony between them
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and | ead to their genuine and whol ehearted co-
operation in the task of production In
achieving this imedi ate objective, industria
adj udi cati on takes into account severa

principl es such as, for i nst ance, t he
princi pl e of conparabl e wages, productivity of
the trade or industry, cost of |Iliving and
ability of the industry to pay In

deciding industrial disputes in regard to wage
structure, one of the primary objectives is
and has to be the restoration of peace and
goodwi I I in the industry itself on a fair and
just basis to be deter-mned in the |ight of
all relevant considerations. o
The National Tribunal® pointed out that the Pl anni ng
Conmi ssion had set up an official group for study and as a
result of the deliberations, the group decided to prepare
notes .on different aspects of wage so that they could be
sent to wage fixing bodies. Four such notes were drawn up
and were circul ated to the 15th | ndian Labour Conference and
the 15th-Indi-an Labour Conference deliberated on them and
the Resolution on which reliance is placed by the enployees
was the result. The National Tribunal, while appreciating
the inportance of the Resol ution, was not prepared to act on
it pointing out that it was not binding but recomendatory,
that Governnent did not accept it and that the Peserve Bank
not being a party was not bound by it. ~There is no doubt
that Governnent in answer to a query fromthe Pay Comi ssion
answer ed
I ml5
"The GCovernment desire ne to nake it~ clear ‘that the
reconmrendations of the Labour Conference should  not he
regarded as decisions of Governnent and have not been
formally ratified by the Central Government. They should be
regarded as what they are, nanely, the recomrendations of
t he Indian Labour Conference which is tripartite in
character. Gover nnent have, (at no time, commtted
thenselves to taking executive ~action to enforce the
reconmendati ons"”.
The National Tribunal, therefore, did not consider itself
bound in any way by what the Resol ution said.
52
The National Tribunal then considered the Resolution on
nerits as applicable to the case in hand observing
"For the first tine in India, norns have been
crystalised for the purpose of fixation of a
need based m ni num wage in a Conference where
the participants were drawn fromthe ranks of
Gover nrent , i ndustry and | abour . These
recommendati ons represent a |landmark ~in the
struggle of labour for fixation of a  mininum
wage in accordance with the needs for the

wor kmren. The resolution lays down what a

m ni mum wage should be. 1t recognises that

the m ni mum wage was "need- based’
The National Tribunal, however, could not accept t he
Resol ution because the Resolution st andar di sed nor ms
applicable to all industrial workers whatever their age or
the nunmber of vyears of service or the nature of their
enployment. It felt that there was difficulty in accepting
the basis of three consunption units at all stages of
service or the net intake of 2700 calories at all ages

pointing out that this nuch food was what Dr. Aykroyd
thought its proper to be consumed. The National Tribuna
did not see the need for changing the co-efficient of 80%
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The National Tribunal held that in the econonmy of our
country the need-based m ni num suggested by the Resolution
was nerely an ideal to be achieved by slow stages but was
i mpossi bl e of achi evement instantly.
We have been addressed able and very noving arguments on
behal f of the enployees by M. Chari. There can be no doubt
that in our march towards a truly fair wage in the first
instance and wultimately the living wage we nust first
achi eve the need-based mininum There is no doubt also that
3 consunmption wunits fornula is, if anything, on the |ow
si de. In determning fam |y budgets so as to discover the
wor kers’ normal needs which the m nimum wage regulations
ought to satisfy, the size of the standard fanily is very
necessary to fix. One nethod is to take sinple statistica
average of the famly size and another is to take into
account sone other factors, such as,

(i) the ~frequency of variations in famly

si-zes in certain regions and enpl oynents;

(ii) ~the nunber of wage earners available at

di fferent stages;

(iii) the increase or decrease in consunption

at different stages in enploynment, that is the

age structure and its bearing on consunption.
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The plain averages |aid down in the Resolution nmay have to
be weighted in different regions and in-different industries
and reduced in others. It is fromthis point of view that
the Reserve Bank has pointed out that though the consunption
units are taken to be 2.25, the earning capacity after 8
years’ service is sufficient to provide for~ 3 consunption
units as required by the need base fornula. The " question
thus is whether the National Tribunal is  in error in
accepting 2.25 consunption units instead of 3 as suggested
in the Resol ution.
In our judgnent, the Tribunal was not wong in accepting
2.25 consunption units. But it seens to us that if at the
start the famly is assuned to'be 2.25, it is /sonmewhat
difficult to appreciate, that the fam|ly would take 8 /'years
to grow to 3 consunption units. . W are aware that the
Pastry Tribunal thought of 3 consunption units at the 10th
year and the Sen Tribunal at the 8th year but we think these
mss the realities of our national life. Inour country it
woul d not be wong to assune that on an average3 consunption
units nust be provided for by the end of 5 years’ ~service.
The consunption wunits in the first five years should be
graduated. As things stand today, it is reasonable to think
that 3 consunption units must be provided for by the end of
five years’ service, if not earlier.
The difficulty in this case in accepting the need-base
formula is very real. The Reserve Bank is quite right in
pointing out that the mninumwage so fixed woul d be ' above
per capita incone in our country and that it is not possible
to arrive at a constant figure in terns of money. According
to the Association and the Union, the working class famly
wage works out to Rs. 1659 (though the demand is reduced to
Rs. 145 by the, Association and Rs. 140 by the Union) while
according to the Reserve Bank to Rs. 107.75. The mddle
cl ass wage, according to the Association, will be Rs. 332-75
while, according to the Bank-, Rs. 202. This is because
enphasis is placed on different dietary conponents in the
first case and the increased differential in the second
case. Further the food requirenment of 2700 calories was
consi dered by the Pay Commission to be too high and by the
Planning Conmission (Third Plan) to be a nmatter for re-
examnation. It will have to be exam ned what type of food
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shoul d make up the necessary .calories and how many cal ories
are the mnimm Further the anpbunt of mninmm wage
calculated on the need-base fornula was said by the Pay
Conmi ssion to be extraordinarily high. This was also the
vi ew of the Labour Appellate Tribunal in East,
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Asiatic Co. v. Worknen(1l). Both these docunents contain
val uabl e cal cul ations and they show the enornous increase
per saltum which would certainly cause enornous unrest anong
wor kmen in general in the country. It is also to be noticed
that the Reserve Bank, which M. Chari claims is the best
enpl oyer, to apply the fornmula, is not really the right
place for the experinent. |f the experiment has to be
performed it nust have a beginning in a comercial concern
after thorough exam nation and a very careful appraisal of
the effect on the resources of the enployer and on

producti on. The Reserve Bank is not a profit-maki ag
conmer ci al.  undertaking. Its surplus income is handed over
to Government -and becomes national inconme. |Its main sources

of income are discounting Treasury Bills and interests on
sterling securities and rupee securities held against the

note issue. Income from exchange on renittances, conmi ssion
on the managenent of “Public Debt and interest on | oans and
advances to Banks, and Governments is small. It would,

therefore, appear / that the Reserve Bank is not a proper
place to determ ne what the need-based m ninum wage should
be and for initiating it. It cannot al so be overl ooked that
even without the '‘formula it pays better  wages t han
el sewhere

There is, however, much justification for the argument of
M. Chari . The Tripartite Conference was a very
representative body and the Resolution was passed in the
presence of representatives of Government™ and enpl oyers.
There nust be attached proper value to the Resol ution. The
Resolution itself is not difficult to appreciate. It was
passed as indicating the first step towards achieving the
living wage. Unfortunately, we are constantly finding that

basic wage, instead of noving to subsistence plus |evel,
tends to sag to poverty level when there is a rise in
prices. To overcone this tendency our wage structure has

for a long time been conposed of two itenms, (a) the basic
wage, and (b) a dearness allowance which is altered to
neutralise, if not entirely, at |least the greater part of
the increased cost of living. This does not solve the
problem of real wage. At the sane tinme we have to beware
that too sharp an upward novenent of basic wage is likely to
affect the cost of production and lead to fall in our
exports and to the raising of prices all-round. | There is a
vicious circle which can be broken by increased  production

and not by increasing wages. VWhat we need is t he
i ntroduction of production bonus, increased fringe benefits,
free nedical, educational and insurance facilities. As a

counterpart to this capita
(1) [21962] I L.L.J.610.
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/

nust al so be prepared to forego a part of its return. There
is much to be said for considering the need-base fornula in
all its inplications for it is bound to be our first step
towards living wage. As in many other matters relating to
i ndustrial disputes the problem nmay, perhaps, be best
tackled by agreenent between Capital and Labour in an
establ i shnent where a beginning can be safely made in this
direction.

The next objection to the Award is in respect of the co-
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efficient chosen by the Tribunal. The difference in the
cost of living between the nenbers of the clerical staff and
t he subordinate staff has been held to be an increase of 80%
over the remuneration of the latter. This was laid down by
the late M. Justice. Rajadhyaksha in a dispute between the
Post s & Tel egraphs Departnent and its non- gazetted
enpl oyees. M. Justice Rajadhyaksha’s. cal cul ati on was made
t hus :
"I'n 1922-24 there was a mddle class famly
budget enquiry in Bonbay and it was found that
a famly consisting of 4.58 persons spends Rs.
138-5-0 per nont h. But the aver age
expenditure of the mddle class famly in the
| owest inconme group (having incones between
Rs. 75 and 125) per nonth was Rs. 103-4-0. 1In
1923 the cost of living Index figures was 155
whereas in 1938-39 it was 104. According to
t hese i ndex nunmbers the cost of living of the
sane fam |y woul d be 103*10/155 = Rs. 69 cl ass
budget enquiry consisted of 329 consunption
units. Therefore for an average famly of 3
consunme in 1938-39. The | owest income group
in the mddles units, the expenditure required
in 1938-39 woul d have been 329 = Rs. 63.
According to the findings of the Rau Court of
Enquiry a working class fanm |y consisting of3
consunption units required Rs. 35 for mininmm
subsi st ence. It follows therefore that the
proportion of the relative cost of living of a
wor ki ng-.class famly to that of a mddle class
famly of 3 consunption units is 35.: 63, i.e.
the cost of living of a mddle class famly is
about 80 per cent higher than that of a work-
ing class famly."
The fam |y budget enquiry and the Rau Court of lInquiry were
in 1922 and 1940 respectively.. The Sen Award was in favour
of reducing the coefficient because the incone of the
wor ki ng cl asses
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had increased renmarkably in nost cities after 1939. The
Shastry Tribunal actually reduced it. The Central Pay

Conmi ssion fixed .the m nimum pay of m ddle class enployee
as Rs. 90 as against the mninmumpay of the subordinate
staff of Rs. 55, thus nmaking the coefficient 64% The
Labour Appellate Tribunal restored the coefficient to 80%
The Associ ation asked for a coefficient of 120% but t he
Tribunal in its award in Reference No. 1 gave reasons for
not accepting it. The National Tribunal was in the
advant ageous position of know ng the views of enployees of
conmercial Banks and conparing themwith the coefficient
demanded here. Oher Unions and Federations did “not .ask
for such a high co-efficient. The National Tribunal not
having any data felt helpless in the matter and preserved
the co-efficient at 80% It observed as follows :
"I'n the year of grace 1962 this Tribunal is in
no better position than the earlier Tribunals
who have dealt with the matter. The inherent
infirmties in this coefficient have been
pointedly referred to before me. | amnot at
all certain whether | would be very nuch w ser
by an enquiry which may be conducted at

present. Expenditure is conditioned by the
i ncome received by the class of persons whose
expenditure is being considered. By and

large, over a period of tine expenditure
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cannot exceed the income. The only pattern
whi ch such enquiry nay reveal may be a pattern
based on the inconme of the class of persons
whose case is being considered.”

This Court is in no better position than the Nationa
Tribunal to say what other coefficient should be adopted.
When fresh and conprehensive enquiries are conducted, the
results would show whet her the coefficient should go up or
down. Wth the rise of wages to higher levels anpobng the
working class the differential is bound to be lower and this
is amtter for inquiry. Till then there is no alternative
but to adhere to the co-efficient already established.

We shall now take up for consideration some mnor points
which were argued by M. Nargolkar. The first is a denmand
by the Association for a conmbined seniority list so that
promoti on may be based on that |ist and not upon the reports
about the work of the enpl oyee.. The National Tribunal dealt
with it in Chapter XVI1 of its award. Regulations 28 and 29
of the Reserve Bank of India (Staff) Regul ations, 1948 dea
with seniority and pronoti on-and provide
57
.1 L5
" 28. An enployee confirned in the Bank’s service shal
ordinarily rank for seniority in his grade according to his
date of <confirmation in the grade and an enployee on
probation according/  to the length of his probationary
service."
"29. Al'l appointnents and pronotions shall be nade at the
di scretion of the Bank and notw thstanding his seniority in
a grade no empl oyee shall have a right to be appointed or
pronoted to any particular post or grade."
Promotion, it wll therefore appear, is a natter  of sone
di scretion and seniority plays only a snmall part  in it.
This dispute is concemed with the internal managenment of the
Bank and the National Tribunal was right in thinking that
the itemof the reference under which it arose gave little
scope for giving directions to'the Bank to change its
Regul ations. The National Tribunal, however, considered the
guestion and nade an observation which we reproduce here
because we agree with it
PR | can only generally observe that it
is desirable that wherever it is possible,
without detrinent to the interests of the Bank
and wthout affecting efficiency, to group
enpl oyees in a particul ar category-serving in
different departnents at one centre -together
for the purpose of being considered f or
promption, a comon seniority list of _such
enpl oyees should be nmmintained. The /sane
would result in opening up equal avenues of
promotion for a | arge nunber of enployees and
there woul d be | esser sense of frustration and
greater peace of m nd anpng the enpl oyees."
Seniority and nerit should ordinarily both have a part in
pronmotion to higher ranks and seniority and nerit should
temper each other. W do not think that seniority is likely
to be conpletely | ost sight of under the Resolutions and M.
Pal khi val a assured us that this is not the case.
M. Hathi next raised the question of seniority between
clerks and typists but we did not allow himto argue this
point as no question of principle of a general nature was
i nvol ved. The duties of clerks and typists have been
consi dered by the National Tribunal and its decision nmust be
taken as final
The next point urged was about gratuity. 1In the statenent
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of the case the Association and the Union had made nunerous
demands in regard to gratuity but it appears from paragraph
58
7, 10 of the Award that the dispute was confined to the
power to w thhold payment of gratuity on dismssal. Rul e
5(1) of the Reserve Bank of India (Paynment of Gatuity to
Enpl oyees) Rules, 1947, provides as foll ows: -
"5 (i) No gratuity will be granted to or in
the case of, an enpl oyee--

(a) if he has not conpleted service in the
Bank for a mninum period of 10 years, or
(b) if he is or has been dismssed from

service in the Bank for any m sconduct."

The Association and the Union demanded nodification of sub-
rule (b) quoted above. ~The Sastry Tribunal had recomended
that there should be no forfeiture of gratuity on dismnssa
except to the extent to which the misconduct of the worker
had caused | oss to the establishnent. The Labour Appellate
Tri bunal nodified the Sastry Award and decided in favour of
full forfeiture of gratuity on dismssal. The Reserve Bank
relied on the Express Newspapers (Private) Ltd, and anot her
v. Union of India and others(1l) in support of the sub-rule
and also contended that there was no jurisdiction in the
Nati onal Tribunal to consider this subject under item 20 of
Schedule 1 or item 21 of Schedule 11. The Reserve Bank
relied wupon item7 of Schedule | and item 6 of Schedule H
The denmand of the Association and the Union was rejected by
the National Tribunal. 1t had earlier rejected a sinilar
demand in connection with the comercial banks.  The Reserve
Bank did not, however, pursue the argunment before us perhaps
in view of the later decisions of this Court reported in the
Garnment Ceaning Wrks v. Its Wrknen (2 ) Geaves. Cotton
Co. Ltd. and others v. Their Wrkmen(3) and Burhanpur Tapti
MIls Ltd. v. Burhanpur Tapti MIIls Mazdoor Sangh(4). In
these cases it was held by this Court that gratuity is not a
gift but is earned and forfeiture, except to recoup a |oss
occasioned to the establishnment, is not justified. M.
Pal khi val a undertook to get the rules brought in Iine wth
the decisions of this Court.

The next demand was with regard to pensions. In the Reserve
Bank there are only two retiring benefits, namely, provident
fund and gratuity. There is no scheme for —pensions. It

appears, however, that a few enployees, from the forner
| mperial Bank, who are enployed with the State Bank, enjoy
all the three benefits. The denmand,therefore, was that the
(1) [1961] 1 L.L.J. 339.

(2) [1962] 1 S.C R 711

(3) [1964] 1 L.L.J. 342.

(4 A T.R 1965 S.C. 839.
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Reserve Bank should provide for all the three “benefits,
nanmely, provident fund, gratuity and pension. The Reserve
Bank cont ended that the National Tribunals had no
jurisdiction under the Reference to create a schene  of
pensions for the enployees. The National Tribunal did not
consider the question of jurisdiction because it rejected

the demand itself. |In the statenent of the case filed by
the Association this decision is challenged on numerous
grounds. The ground urged before us is that the Nationa

Tribunal failed to exercise jurisdiction in respect of this
demand and indirectly declined jurisdiction by rejecting the
demand itself. The National Tribunal came to the concl usion
that two retirenent benefits were sufficient and it s
difficult for wus to consider this wthout reopening the
guestion on merits of the demand and reexam ning the view
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point of the Reserve Bank. W stated, therefore, at the
hearing that we were not inclined to enter into such a | arge
guestion not of principle but of facts.

The next demand was with regard to the confirmation of
,tenporary enpl oyees. The Association had filed a nunber of
Exhibits (Nos. S. 7 1, S72, S 109 to S 112) and the Union
(R 45 to R 47) to showthat a very large proportion of
enpl oyees were borne as tenporary enployees and that it took
a very long tinme for confirmation of tenporary servants.
The Bank in reply filed Schedules (T. 67 to T. 69 and T. 112
to T. 125) The question of confirmtion and the period of
probation are matters of internal management and no hard and
fast rules <can be laid down. It is easy to see from the
rival schedul es that probationary periods are both short and
long. As no question of principle is involved we decline to
interfere and we think that the National Tribunal was also
justified in not giving, an Award of a general nature on
this point.

The next point is about the extra paynent which the gradu-
ates were receiving and the fignment of persons in receipt of

such extra amounts in the new scale provided. In the vyear
1946 the Bank accepted the principle of giving an allowance
to enployees who acquired degrees while in enpl oynent. At

the time of the present dispute graduates were in receipt of
Rs. 10 as special 'pay. The question was whether in naking
fignent in the newtinme scales these anmbunts should have
been treated as advance increnents. It appears that the
Nati onal Tribunal reached different conclusions in the two
awards arising from Reference No. 1 and the pr esent
Ref erence. In the case of CT 165-5
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Commercial Banks the fignent was on a different principle
and M. Pal khivala agreed to nake fitnent in the new scale
taking into account this special ad hoc pay as | advance
i ncrenent.

The next demand nade by both the Association and the Union
was that they should be allowed to participate and represent
workers in disputes between an individual workman’ and the
Reverse Bank. The Tribunal did not accept this - contention
for the very good reason that if Unions intervene in every
i ndustrial despite between an individual workman and the
establishnment the internal admnistration would becone
i npossible. In our judgnment, this demand cannot be all owed.
The | ast contention is with regard to the tinme from which
the award shoul d operate. The stand-still .agreenent reached
in 1954 expired in Cctober 1957 and the demand was that the
Award should come into force from Novenber 1, 1957 or at
| east from March 21, 1960, the date of the reference. The
Nati onal Tribunal has nmade its award to operate from January
1, 1962. The Reserve Bank strongly opposes this ~denand.
According to the Reserve Bank the Tribunal acted nore than
generously and gave nore to the enployees than t hey
deserved. The Reserve Bank submits that the enpl oyees had
made exorbitant demands and wasted time over interim award
and, therefore, they cannot claimto have the award operate
from the date of the reference much less from Novermber 1
1957. The Reserve Bank relies upon the Lipton’s cave(l) and
al so contends that the Tribunals decision is discretionary
and this Court should not interfere with such a decision.
Reliance is placed in this connection on Rem ngton Rand’' s
case, (2 ) Rajkamal Kalamandir (Private) Ltd. v. Indian
Moti on Pictures Enpl oyees Union and others ( 3 ) and Western
India Match Conmpany Ltd. v. Their Wrknmen(4) . In reply the
Association contends that the demand was not at al
extravagant or exorbitant because it was based upon the
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Resolution of the 15th Indian Labour Conference and the
Reserve Bank itself was guilty of delay after 1957 inasmuch
as it asked that the report of the Pay Conm ssion should be
awai t ed.

The solution of this dispute depends upon the provisions of
S. 17.A of the Industrial D sputes Act, 1947. That
section reads as foll ows

(1) [1959]1 L.J. 431

(2) [1962] 1 L.L.J. 287.
(3) [1963] 1 L.L.J. 318.
(4) [1962] 2 L.L.J. 459.
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"17A. Commencenent of the award.
(1) An ward (including an arbitrati on award)
shall becone enforce-able on the expiry of
thirty ~days fromthe date of its publication
under section 17
Provi ded t hat -

a

(b) if the Central Governnent is of opinion

i'n any case where the award has been given by

a National Tri bunal
that it wll be expedient on public grounds affecting
nati onal econony or social justice to give effect to the
whol e or any part of the award, the appropriate Governnent,
or as the case may be, the Central ~Governnent may, by
notification in the Oficial Gazette, declare that the award
shall not beconme ' enforceable on the expiry of the said
period of thirty days.
(2) Were any declaration has been made inrelation to an
award under the proviso to sub-section (1), the appropriate
CGovernment or the Central Governnment may, ~w thin ninety
days fromthe date of publication of the award under section
17, nake an order rejecting or nmodifying the award, and
shall, on the first avail able opportunity, lay the \award
together with a copy of the order before the Legislature of
the State if the order has been nade by a State Governnent,
or before Parliament, if the order has been nmde by the
Central Covernment.
(3) Wiere any award as rejected or nodified by an order
made under sub-section (2) is laid before the Legislature of
a State or before Parlianment, such award shall become
enforceable on the expiry of fifteen days fromthe date on
which it is so laid; and where no order wunder sub-section
(2) is nmade in pursuance of a declaration under the proviso
to sub-section (1), the award shall beconme enforceable on
the expiry of the period of ninety days referred to in
subsection (2).
(4) Subject to the provisions of sub-section (1) and / sub-
section (3) regarding the enforceability of an award, the
award shall cone into operation with effect fromsuch date
as may be specified therein, but where
62
no date is so specified, it shall cone into operation on-the
date when the award becones enforceable under sub-section
(1) or sub-section (3), as the case may be."
Odinarily, an award cones into operation from the tine
stated in sub-s.(1). The Tribunal, however, is given the
power to order that its award shall be applicable from
another date. The Tribunal stated that the date from which
the award should conme into operation was not a term of
reference and the Reserve Bank had al so contended that there
was no specific demand for retrospective operation of the
award. I n Wenger & Co., and others v. Their Worknen, (3) it
was explained that retrospective operation inplies the
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operation of the award froma date prior to the reference
and the word 'retrospective cannot apply to the period
between the date of the reference and the award. There was
no claimas such that the award shoul d operate from Novenber
1, 1957 and the demand cannot be considered in the absence
of a reference to the National Tribunal. The question
however, is whether a date earlier than January 1, 1962 but
not earlier than March 21, 1960 should be chosen. Sub-
section (4) quoted above gives a discretion to the Tribuna
and this Court in dealing with that discretion observed in
The Hi ndustan Tinmes Ltd. v. Their Wrkmen(5) that no genera
principle was either possible or desirable to be stated in
relation to the fixation of the date fromwhich the award
shoul d operate. The Tribunal in fixing a date earlier than
that envisaged by the first sub-section justified itself by
stating that rmuch of iits tine in the beginning was occupied
by Reference No. 1 and a significant anobunt thereafter was
occupi ed by Reference No. 3 and there was justification in
maki ng the award operate from January 1, 1962. Fromthe way
in which the Tribunal expressed itself in this award and in
the award in Reference No. 1 it appears that but for the
del ay that took place the Tribunal would have nade the award
to operate as laid down in sub-s. (1). It has been ruled in
the three cases-Remington Rand' s case, (2) Raj kanal’s case (4
) and Western India Match Conpany’s case(5)-that a
di scretion "exercised on judicial principles by the Tribuna
about the commencenent of the award should not be interfered
with. Nothing was shown to us why the award should be nade
to comence earlier. Both sides-were to blame in regard to
the time taken up
(1) [21963] 2 L.L.J. 40s.
(3) [1962] 1 L.L.J. 287.
(5) [1962] 2 L.L.J. 459.
(2) [1964] 1 S.C.R 234.
(4) [21963] 1 L.L.J. 318.
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and the Tribunal perhaps found it difficult to reach aconcl usion
earlier in view of the nunber of the references beforeit.

In the ci rcunst ances, it cannot be said  that t he
sel ection ofJanuary 1, 1962, when the inquiry in the
present reference wasconpl et ed, except t he

preparation of the Award, was bad. |Inany event this was
a mtter of discretion and it cannot be said that the dis-

cretion has not been exercised on judicial principles. We
decline to interfere.
In the result the appeal fails and it will be disnissed. It

may, however, be said that the appeal would have partly
succeeded but for the creation of new scales of pay. for
Class 11 enployees and acceptance of sonme of . the  mnor
points by the Reserve Bank. |In this view of the matter we
make no order about costs.

Appeal dism ssed
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