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S.B.SINHA, J :

Banaras H ndu University (for short, 'the University) issued an
advertisenent on 25.03.1995, iner alia, for filling up a vacant post of
lecturer in Tridosa 'Vigyan in the Department of Basic Principles. Relevant
cl auses of the said advertisenment are as under

"Those who have applied earlier are required to
apply again on the prescribed format for the post,

ot herwi se their candidature will not be considered. They
will, however, be exenpted from any paynent agai nst
the application. Their cases will be considered according

to the up-dated qualification."

Essential qualifications prescribed for the said post are

"70. Lecturer in Tridosa Vigyan (One) [Departnent of Basic
Pri nci pl es]

Qualifications :

Essenti al 1. ABMS or equi val entexam nation
fromany recogni zed institution.

2. MD. in Sharir-Kriya

Desi rabl e 1. Standard publication in the filed of
Neur ophysi ol ogy, Neurochem stry,
related to Tridosa Vigyan.

2. Know edge of Mddern Medica
Sci ence and Sanskrit."

Appel |l ant applied for the said post on 30.05.1995. As on that day, he
had not conpleted his MD. in Sharir Kriya, with his application he encl osed
a certificate issued by Professor and Head of the Department of Basic
Principles, Institute of Medical Sciences, Banaras Hindu University, which
reads as under

"This is to certify that Dr. Ashok Kumar Sonkar
son of Dr. K P. Sonkar, is a bona fide student of the
Department of Basic Principles. He was adnitted for the
Degree of MD. (Ay.) Basic Principles (Sharir-Kriya) on
1st August, 1992 and his final exam nation will be held in
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Cctober, 1995. His thesis entitled "Clinical evaluation of
therapeutic potential of certain indigenous drugs in

sei zure disorders" will be submtted in the nonth of June,
1995.

He is sincere, hard working young man, zeal ous
and outw tted schol ar and sound character of this
department. He is fit to be entrusted for clinical
research, teaching and administrative responsibilities.

I wish himall success in future |ife."

He passed the said exam nation only on 30.10.1995. He was all owed
to appear before the Selection Conmttee, despite the fact that he did not
hold the requisite qualification till the date of filing of such application. He,
however, was sel ected and offered an appointnent. He joined the said post.

I'n the meanwhile, Respondent No. 4 filed a wit petition before the
Al | ahabad Hi gh Court, which was narked as Wit Petition No. 20883 of
1997. The H gh Court by reason of an order dated 17.02.1998 disnissed
the said wit petition on the prem se that he had an alternative renedy.
Respondent No. 4 thereafter noved the President of India in his capacity of
the "Visitor’ of the said University. The 'Visitor’ was of the opinion that the
sel ection process was illegal. The selection proceeding, therefore, was set
asi de. However, before the said order was passed, the comrents of the
University were called for. The University offered its coments. The order
of the Visitor was communi cated by the Desk O ficer, Mnistry of Hunman
Resour ce Devel opnent ' (Departnment of Secondary Education and Hi gher
Education), Governnent of India, by a letter dated 18.10.2000, intinating
the Registrar of the University that the President of India in his capacity as
the Visitor of the University had annull ed the appoi ntrent of the appell ant
in exercise of the power conferred upon hi munder Section 5(7) of the
Banaras Hindu University Act, 1915 (for short, 'the Act’), the rel evant
portion of the said letter is as under

"Kindly refer to your |letter No.AA/ VI-SC 1460
dated the 15 July, 2000 forwarding therewith 1460 a
reply of the University to the show cause Notice issued in
exerci se of the powers conferred upon the President of
India in his capacity as the Visitor of the University
under Section 5(7) of the Banaras Hi ndu University Act,
1915. The Visitor, after considering the reply of the
Uni versity, pleased to annul the appointnment of Dr.
Ashok Kumar Sonkar as Lecturer in Tridosh Vigyan
I M5, Banaras Hi ndu University with i nmedi ate effect.

This issue on the basis of comrunication received
fromPresident’s secretariat vide their No. 28(2)(xiii). 98-
CA (I'l1), dated 21.03.2000. The University may take
further necessary action imediately after intimation to
this Departnent.”

Awit petition was filed by the appellant before the Al lahabad H gh
Court. By reason of the inpugned judgnent dated 26.05.2006, the said wit
petition has been disni ssed.

M. V. Shekhar, the | earned counsel appearing on behalf of the
appel l ant, in support of this appeal, would submt

1) I n absence of any cut-off date having been specified in the
advertisenent and in view of the fact that the statute or statutory rules
in this behalf are also silent in regard to the question as to whether the
Selection Conmittee could allow the appellant to take part in the
sel ection process as he had conpleted his MD. before he was
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consi dered therefor, the H gh Court conmmtted a manifest error in
arriving at the finding.

2) In view of the fact that the appellant was confirned in the post of
lecturer, it was obligatory on the part of the Visitor to give an
opportunity of hearing to the appell ant.

3) The University having taken a definite stand before the High Court in
the earlier wit petition that the appellant was selected in terns of the
prevailing practice, the inpugned judgnment is unsustainable.

4) The jurisdiction of the Visitor being Iimted under sub-section (2) of
Section 5 of the Act, new appoi ntnent could not have forned subject-
matter of his decision

5) Respondent No. 4 being hinself ineligible, he did not have any | ocus
standi to maintain the wit petition or nake a representation before the
Visitor of the University.

6) In any event, keeping in view the facts and circunstances of the case
it was obligatory on the part of the High Court in equity to refuse to
exercise its discretionary jurisdiction.

M. G'E. Vahanvati, the |learned Solicitor General and Dr. Rajeev
Dhawan, t'he |l earned Seni or Counsel, ‘appearing on behal f of the
respondents, however, supported the inpugned judgnent.

Section 5 of the Act provides that the President of India shall be the
Visitor of the University. Sub-section (7) of Section 5 of the Act, however,
confers power upon/the Visitor of the University, wthout prejudice to the
ot her provisions contained in the said Section, by order in witing, to annu
any proceeding of the University which i's not in conformity with the said
Act, the Statutes or the O di nances. ~Proviso appended thereto, however,
mandates the Visitor to call upon the University to show cause why such an
order should not be nade and if any cause is shown within a reasonable tinme
shal | consider the sane, before nmaking any such order

I ndi sputably, the recruitnent of the academ c staff of the University is
governed by the provisions of the said Act and the Statutes and O di nances
franmed t hereunder.

The question as to what should be the cut-off date in absence of any
date specified in this behalf either in the advertisement or-in the reference is
no longer res integra. It would be |last date for filing application as would
appear fromthe discussions nade hereinafter.

The question came up for consideration, inter alia, before a 3-Judge
Bench of this Court in Ashok Kumar Sharma and Another-etc. v. Chander
Shekher and Anot her etc. [(1993) Supp. (2) SCC 611}, wherein Thomen, J.
speaking for hinmself and Ramaswanm , J. opined

"13. It is true Rule 37 is in terns applicable only to
Publ i ¢ Service Comm ssion candi dates and due notice of

provi sional entertai nnent of their application, subject to
their passing exam nation before the date of interview, is
a requirenent peculiar to Rule 37 and is not applicable to
the present case.

14. If the principle of Rule 37 is by anal ogy applicable,
the fact that notice of provisional entertainnent of
applications, subject to passing of the exam nation before
the date of interview, is a requirenment in the interests of
candi dates who fell within that category. The appellants
are by anal ogy persons of that category, but they have no
conpl ai nt on any such ground.

15. The fact is that the appellants did pass the

exam nation and were fully qualified for being sel ected
prior to the date of interview. By allow ng the appellants
to sit for the interview and by their selection on the basis
of their conparative merits, the recruiting authority was
able to get the best talents available. It was certainly in
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the public interest that the interview was nade as broad
based as was possible on the basis of qualification. The
reasoni ng of the |l earned Single Judge was thus based on
sound principle with reference to conparatively superior
merits. It was in the public interest that better candi dates
who were fully qualified on the dates of selection were
not rejected, notwi thstanding that the results of the
exam nation in which they had appeared had been

del ayed for no fault of theirs. The appellants were fully
qualified on the dates of the interview and taking into
account the generally followed principle of Rule 37 in the
State of Jammu & Kashmir, we are of opinion that the
techni cal view adopted by the | earned Judges of the

Di vi sion Bench was incorrect and the view expressed by

the | earned Single Judge was, on the facts of this case,
the correct view Accordingly, we set aside the inpugned
judgrment of the Division Bench and restore that of the

| earned Singl e Judge. In the result, we uphold the results
announced by the recruiting authority. The appeal is

all owed i'n the above terms. However, we make no order

as to costs."

Sahai, J., however, gave a dissenting note, stating

"\ 005The notification, therefore, provided not, only, the
conditions which a candidate was required to possess

when applying for the post nmentioned in-the notification
but he was al so required to support it with authenticated
certificate and if he failed to do so then the application
was not |liable to be entertained. In |egal term nol ogy
where sonething is required to be done and the
consequences of failure to do so are also provided then it
is known as mandatory. The mandatory character of
possessing the requirenments as provided in the first part
of the notification stands further strengthened fromthe
third and | ast part of the notification which prohibited the
candi dates fromapplying if they did not possess the
requisite qualifications. In view of these clear and
specific conditions |laid down in the advertisenent those
candi dat es who were not possessed of the B.E.
qualifications were not eligible for applying nor their
applications were liable to be entertained nor could they
be called for interview Eligibility for the post nentioned
in the notification depended on possessing the
qualification noted agai nst each post. The expression

shal | be possessed of such qualifications, isindicative of
both the mandatory character of the requirement and its
operation in praesenti. That is a candi date nust not only
have been qualified but he should have been possessed of

it on the date the applicati on was nade. The construction
suggested by the | earned counsel for the appell ant “that

the relevant date for purposes of eligibility was the date
of interview and not the date of application or July 15,
1982 the last date for submission of forms is not made

out fromthe | anguage of the notification. Acceptance of
such construction would result in altering the first part of
the advertisenent prescribing eligibility on the date of
appl ying for the post as being extended to the date of
interview. If it is read in the manner suggested then the
requi rement that inconplete applications and those not
acconpani ed by the requisite certificates shall not be
entertai ned, shall becone neaningl ess. Purpose of filing
certificate along with application was to prove that the
conditions required were satisfied. Non-filing of any of
the certificates could have resulted in not entertaining the
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application as the requirenents as specified would have

been presuned to be non-existent. Fulfilnment of

conditions was nandatory and its proof could be

directory. The forner could not be waived or deferred
whereas the defect in latter could be cured even
subsequently. That is proof could be furnished till date of
interview but not the eligibility to apply for the post. Any
ot her construction would further be contrary to the | ast
part of the notification."

A review application was filed which was admtted. The matter was
again placed before a 3-Judge Bench of this Court in Ashok Kumar Sharnma
and Gt hers v. Chander Shekhar and Another [(1997) 4 SCC 18]. One of the
i ssues which fell for consideration of the Bench being Issue No. 1 reads as
under

"(1) Wiether the view taken by the majority
(Honbl e Dr. Thormen and V. Ramaswami, JJ.) that it is
enough for a candidate to be qualified by the date of
interview even if he was not qualified by the |ast date
prescri bed for-receiving the applications, is correct in |aw
and whether the majority was right in extending the
principle of Rule 37 of the Public Service Comm ssion
Rul es to the present case by anal ogy?"

It was held
"\ 005S0 far as the first issue referredto in our Order dated
1-9-1995 is concerned, we are of the respectful opinion
that majority judgnment (rendered by Dr T.K. Thonmen
and V. Ramaswami, JJ.) is unsustainable in [aw. The
proposition that where applications are called for
prescribing a particular date as the |ast date for filing the
applications, the eligibility of the candi dates shall have to
be judged with reference to that date and that date al one,
is a well-established one. A person who acquires the
prescribed qualification subsequent to such prescribed
date cannot be considered at all. (An advertisenment or
notification issued/ published calling for applications
constitutes a representation to the public and the
authority issuing it is bound by such representation. It
cannot act contrary to it. One reason behind this
proposition is that if it were known that persons who
obtained the qualifications after the prescribed date but
before the date of interview would be allowed to appear
for the interview, other sinilarly placed persons could
al so have applied. Just because sonme of the persons had
appl i ed notwi thstandi ng that they had not acquired the
prescribed qualifications by the prescribed date, they
could not have been treated on a preferential basis. Their
applications ought to have been rejected at the inception
itself. This proposition is indisputable and in fact was not
doubted or disputed in the nmajority judgment. This is
al so the proposition affirmed i n Rekha Chaturvedi v.
Uni versity of Rajasthan. The reasoning in the majority
opi nion that by allowi ng the 33 respondents to appear for
the interview, the recruiting authority was able to get the
best talent available and that such course was in
furtherance of public interest is, with respect, an
i mperm ssible justification. It is, in our considered
opinion, a clear error of |law and an error apparent on the
face of the record. In our opinion, RM Sahai, J. (and the
Di vi sion Bench of the High Court) was right in holding
that the 33 respondents could not have been allowed to
appear for the interview
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The said decision is, therefore, an authority for the proposition that in
absence of any cut-off date specified in the advertisenent or in the rules, the
| ast date for filing of an application shall be considered as such

I ndi sputably, the appellant herein did not hold the requisite
qualification as on the said cut-off date. He was, therefore, not eligible
t herefor.

I n Bhupi nderpal Singh & Gthers v. State of Punjab & Qthers [(2000)
5 SCC 262], this Court noreover disapproved the prevailing practice in the
State of Punjab to determine the eligibility with reference to the date of
interview, inter alia, stating

"13. Placing reliance on the decisions of this Court in

Ashok Kumar Sharma v. Chander Shekhar, A P. Public

Servi ce Comm ssion v. B: Sarat Chandra, District

Col I ector and Chairman, Vizianagaram Social Welfare

Resi denti al School “Society v. M_Tripura Sundari Devi

Rekha Chaturvedi-v. University of Rajasthan, MV. Nair

(Dr) v. Union-of India and U P. Public Service

Conmi ssion U P., ‘Al ahabad v.” Al pana the H gh Court

has held (i) that the cut-off date by reference to which the
eligibility requirenent mnust be satisfied by the candi date

seeking a public enploynment is the date appointed by the

rel evant service rules and if there be no cut-off date

appoi nted by the rules then such date as may be

appoi nted for the purpose in the advertisenent calling for
applications; (ii) that if there be no such date appointed

then the eligibility criteria shall be applied by reference

to the last date appointed by which the applications have

to be received by the conpetent authority. The view

taken by the Hi gh Court is supported by several decisions

of this Court and is therefore well settled and hence

cannot be found fault with. However, there are certain

special features of this case which needto be taken care

of and justice be done by invoking the jurisdiction under

Article 142 of the Constitution vested in this Court so as

to advance the cause of justice."

[ See Jasbir Rani and Qthers v. State of Punjab & Another [JT 2001 (9) SC
351 : (2002) 1 SCC 124].

Yet again in Shankar K. Mndal and Qthers v. State of Bi har and
QO hers [(2003) 9 SCC 519], this Court held that the following principles
could be culled out fromthe aforenenti oned decisions :
" (1) The cut-off date by reference to which the eligibility
requi renent nmust be satisfied by the candi date seeking a
public enploynent is the date appointed by the relevant
service rul es.
(2) If there is no cut-off date appointed by the rules then
such date shall be as appointed for the purpose in the
advertisenment calling for applications.
(3) If there is no such date appointed then the eligibility
criteria shall be applied by reference to the |ast date
appoi nted by which the applications were to be received by
the conpetent authority."

In MA. Murthy v. State of Karnataka & OQthers [(2003) 7 SCC 517], a
contention was nmade that Ashok Kumar-1l (supra) was to operative
prospectively or not. The said contention was rejected, stating
"\005It is for this Court to indicate as to whether the decision
in question will operate prospectively. |In other words,
there shall be no prospective overruling, unless it is so
indicated in the particular decision. It is not open to be held
that the decision in a particular case will be prospective in
its application by application of the doctrine of prospective
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overruling. The doctrine of binding precedent helps in
pronmoting certainty and consistency in judicial decisions
and enabl es an organi c devel opnent of the | aw besides
provi di ng assurance to the individual as to the
consequences of transactions formng part of the daily
affairs. That being the position, the H gh Court was in
error by holding that the judgnent which operated on the
date of selection was operative and not the review
judgrment in Ashok Kumar Sharma case No. Il. Al the

nore so when the subsequent judgnment is by way of
review of the first judgment in which case there are no
judgrments at all and the subsequent judgment rendered on
review petitions is the one and only judgnent rendered,
effectively and for all purposes, the earlier decision having
been erased by countenanci ng the review applications. The
i mpugned judgnents of the H gh Court are, therefore, set
aside."

Possessi on of requisite educational qualification is mandatory. The
sanme shoul d not be uncertain.. |If an uncertainty is allowed to prevail, the
enpl oyer woul d be flooded with applications of ineligible candidates. A
cut-off date for the purpose of determining the eligibility of the candi dates
concerned nust, therefore, be fixed. In absence of any rule or any specific
dat e having been fixed in the advertisement, the law, therefore, as held by
this Court would be the last date for filing the application

Recently, this Court in Kendriya Vidyal aya Sangathan and Qthers v.
Saj al Kumar Roy and Qthers [(2006) 8 SCC 671], opined that the conditions
| ai d down for exercising the power of relaxation nmust be scrupul ously
foll owed, stating :

"\ 005The appointing authorities are required to apply their
m nd while exercising their discretionary jurisdiction to
relax the age limts. Discretion of the authorities is
required to be exercised only for deserving candi dates
and upon reconmendati ons of the Appointing
Conmittee/ Sel ection Commttee. The requirenents to

conply with the rules, it is trite, were required to be
conplied with fairly and reasonably. They were bound

by the rules. The discretionary jurisdiction could be
exercised for relaxation of age provided for in the rules
and within the four corners thereof. "

Therein, this Court noticed the decision in Food Corporation of India
and Ors. v. Bhanu Lodh and Ors. [(2005) 3 SCC 618], wherein, inter alia, it
was hel d
"\ 005The power of relaxation is intended to be used in
mar gi nal cases where exceptionally qualified candi dates
are available. W do not think that they are intended as
an "open sesane" for all and sundry. The whol esal e go-
by given to the Regul ations, and the manner in which the
recruitment process was being done, was very much
reviewabl e as a policy directive, in exercise of the power
of the Central Government under Section 6(2) of the
Act\ 005"

We, therefore, see no infirmty in the judgnent of the H gh Court, in
this behal f.

The power of the Visitor is not only confined under sub-section (2) of
Section 5, but also under sub-section (7) of Section 5 of the Act. Even
ot herwi se sub-section (2) of Section 5 cannot be construed narrowy. The
power of the Visitor to cause an inquiry to be nade is in respect of any
matter connected with the University. Sub-section (7) of Section 5 provides
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for a power in the Visitor without prejudice to the provision contained in
sub-sections (2) to (6) of Section 5 of the Act. An express power, thus, has
been conferred upon the Visitor to annul any proceeding of the University.
The only condition attached thereto is that the sane should found to be not
in conformty with the statutes or ordi nances. The selection process carried
out by the Selection Conmittee would indisputably be a proceedi ng under

the Act. Section 17 provides for a statute making power, including clause
(1), which reads as under

") the classification and the manner of appoi ntnent
of teachers in the University and the coll eges;"

Subm ssion of M. Shekhar that the Visitor cormitted an error in
passi ng the inpugned judgrment as 'any irregularity in the procedure by any
authority shall not render the sane invalid, unless the same affects the nerits
of the case’ is stated to be rejected. Appointment of a teacher must conform
to the constitutional schene as adunbrated under Articles 14 and 16 of the
Constitution of India and the ternms of the Act or the statute or ordi nances
governing the field. Any violation of the provisions thereof would entitle
the Visitor to exercise his jurisdiction under sub-section (7) of Section 6. It
is al so beyond any cavil that in exercising the said power, the statutory
provisions interpreted by this Court must be followed.

This bring/us to the question as to whether the principles of natura
justice were required to be conplied with. There cannot be any doubt
what soever that the audi alterampartemis one of the basic pillar of natura
justice which means no one shoul d be condemmed unheard. However,
whenever possible the principle of natural justice should be foll owed.
Odinarily in a case of this nature the same should be complied with. Visitor
may in a given situation issue notice to the enployee who woul d be effected
by the ultimate order that nmay be passed. He may not be given an ora
hearing, but nay be allowed to nake a representation in witing.

It is also, however, well-settled that it cannot be put any straight

jacket formula. It may not be in agiven case applied unless a prejudice is
shown. It is not necessary where it would be a futile exercise.

A court of |aw does not insist on conpliance of useless formality. It
will not issue any such direction where the result would rermain the sane, in
view of the fact situation prevailing or in ternms of the |legal consequences.
Furthermore in this case, the selection of the appellant was illegal. He was

not qualified on the cut off date. Being ineligible to be considered for
appoi ntnent, it would have been a futile exercise to give himan opportunity
of bei ng heard.

In Aligarh Muslim University and Qthers v. Mansoor Ali’ Khan
[ (2000) 7 SCC 529], the lawis stated in the following terms :
"25. The useless fornmality theory, it nust be noted, i's an
exception. Apart fromthe class of cases of adnitted or
i ndi sputable facts |l eading only to one concl usion referred
to above, there has been consi derabl e debate on the
application of that theory in other cases. The di vergent
views expressed in regard to this theory have been
el aborately considered by this Court in MC Mhta
referred to above. This Court surveyed the views
expressed in various judgnents in England by Lord Reid,
Lord W1 berforce, Lord Wolf, Lord Bi ngham Megarry,
J. and Straughton, L.J. etc. in various cases and al so
vi ews expressed by leading witers |ike Profs. Garner
Craig, de Smth, Wade, D.H. Cdark etc. Sone of them
have said that orders passed in violation nust always be
guashed for otherw se the court will be prejudging the
i ssue. Some others have said that there is no such
absolute rule and prejudi ce nust be shown. Yet, some
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ot hers have applied via nedia rules. W do not think it
necessary in this case to go deeper into these issues. In
the ultinmate analysis, it nmay depend on the facts of a
particul ar case.

In Karnataka State Road Transport Corporation and Another v. S G
Kot t urappa and Anot her [(2005) 3 SCC 409], this Court held
"\ 005The question as to what extent, principles of natura
justice are required to be conmplied with would depend
upon the fact situation obtaining in each case. The
principles of natural justice cannot be applied in vacuum
They cannot be put in any straitjacket formula. The
principles of natural justice are furthernore not required
to be conplied with when it - will lead to an enpty
formality. What is needed for the enployer in a case of
this nature is to apply the objective criteria for arriving at
the subjective satisfaction. If-the criteria required for
arriving at an objective satisfaction stands fulfilled, the
principles of natural justice nmay not have to be conplied
with, in view of the fact that the sane stood conplied
wi th before inposing punishnents upon the respondents
on each occasi on and, thus, the respondents, therefore,
could not have inproved their stand even if a further
opportunity was gi ven\ 005"

In Punjab National Bank and Others v. Manjeet Singh and Another
[ (2006) 8 SCC 647], this Court opined
"\ 005The principles of natural justice were also not
required to be complied with as the same woul d have
been an enpty formality. The court will not insist on
conpliance with the principles of natural justice in view
of the binding nature of the award. Their application
would be linmted to a situation where the factual position
or legal inplication arising thereunder is disputed and not
where it is not in dispute or cannot be disputed. If only
one conclusion is possible, a wit would not issue only
because there was a violation of the principle of natura
justice."

In P.D. Agrawal v. State Bank of |India and thers [(2006) 8
SCC 776], this Court observed

"The Principles of natural justice cannot be put in

a straight jacket fornmula. It nust be seen in

circunstantial flexibility. It has separate facets. It has in
recent time al so undergone a sea change."

It was further observed

"Decision of this Court in S. L. Kapoor vs.

Jagmohan & Ors. [(1980) 4 SCC 379], whereupon M.

Rao placed strong reliance to contend that non-

observance of principle of natural justice itself causes
prejudi ce or the same should not be read "as it causes
difficulty of prejudice", cannot be said to be applicable in
the instant case. The principles of natural justice, as
noti ced hereinbefore, has undergone a sea change. In
view of the decision of this Court in State Bank of

Patiala & Ors. vs. S.K Sharma [(1996) 3 SCC 364]

and Rajendra Singh vs. State of MP. [(1996) 5 SCC

460], the principle of lawis that sonme real prejudice nust
have been caused to the conplainant. The Court has

shifted fromits earlier concept that even a snall violation
shall result in the order being rendered a nullity. To the
principal doctrine of audi alterempartem a clear
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di stinction has been |aid down between the cases where
there was no hearing at all and the cases where there was
nere technical infringenent of the principal. The Court
applies the principles of natural justice having regard to
the fact situation obtaining in each case. It is not applied
in a vacuumwi thout reference to the relevant facts and
circunstances of the case. It is no unruly horse. It
cannot be put in a straightjacket fornmula. [See Viveka
Nand Sethi vs. Chairman, J. & K Bank Ltd. & Os.

(2005) 5 SCC 337 and State of U P. vs. Neeraj Awasth

& Os. JT 2006 (1) SC 19. See also Mohd. Sartaj vs.

State of U. P. (2006) 1 SCALE 265.]"

The principles of equity in a case of this nature, in our opinion, wll
have no role to play. Sympathy, as is well-known, should not be nisplaced.

In Maruti Udyog Ltd. v..RamLal & Others. [(2005) 2 SCC 638], a
Di vi si on Bench of this Court, wherein one of us was a menber, noticing
sone deci sions, observed
"44. \Whil'e construing a statute, synpathy has no role to
play. This Court cannot interpret the provisions of the said
Act ignoring the binding decisions of the Constitution
Bench of this Court only by way of synpathy to the
wor kimen concer ned.
45. In A Umarani v. Registrar, Coop. Societies this Court
rejected a sinilar contention upon noticing the follow ng
judgrments: (SCC pp. 131-32, paras 68-70)
68. In a case of this nature this Court shoul d not even
exercise its jurisdiction under Article 142 of the
Constitution of India on msplaced synpathy.
69. In Teri Cat Estates (P) Ltd. v. UT., Chandigarh it is
stated: (SCC p. 144, paras 36-37)
36. We have no doubt in our mnd that synpathy or
sentiment by itself cannot be a ground for passing an order
in relation whereto the appellants mserably fail to
establish a legal right. It is further trite that despite an
extraordi nary constitutional jurisdiction contained/in
Article 142 of the Constitution of India, this Court
ordinarily would not pass an order which would be in
contravention of a statutory provision.
37. As early as in 1911, Farewell, L.J. in Lathamwv.
Ri chard Johnson & Nephew Ltd. observed: (Al ER p. 123
E)
We nust be very careful not to allow our synpathy with
the infant plaintiff to affect our judgnment. Sentinentis a
dangerous will o the wisp to take as a guide in the search
for legal principles.
70. Yet again, recently in Ramakrishna Kamat v. State of
Karnataka this Court rejected a simlar plea for
regul ari sati on of services stating: (SCC pp. 377-78, para 7)
W repeatedly asked the | earned counsel for the appellants
on what basis or foundation in | aw the appellants made
their claimfor regularisation and under what rules their
recruitment was made so as to govern their service
conditions. They were not in a position to answer except
sayi ng that the appellants have been working for quite
sonme time in various schools started pursuant to
resol uti ons passed by Zila Parishads in view of the
government orders and that their cases need to be
consi dered sympathetically. It is clear fromthe order of the
| earned Single Judge and | ooking to the very directions
given, a very synpathetic view was taken. W do not find
it either just or proper to show any further synpathy in the
gi ven facts and circunstances of the case. Wil e being
synmpathetic to the persons who come before the court the
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courts cannot at the same tine be unsynpathetic to the
| arge nunber of eligible persons waiting for a long tine in
a |l ong queue seeki ng enpl oynment."

It is not a case where appointment was irregular. |f an appointment is
irregular, the same can be regularized. The court may not take serious note
of an irregularity within the neaning of the provisions of the Act. But if an
appointnent is illegal, it is non est in the eye of |aw, which renders the
appointnent to be a nullity.

We have noticed hereinbefore that in naking appointment of the
appel l ant, the provisions of Articles 14 and 16 of the Constitution and
statutory rules were not ' conplied wth. The appoi ntnent, therefore, was
illegal and in that view of the matter, it would be wholly inproper for us to
i nvoke our equity jurisdiction

M. Shekhar is also not correct-in contending that the University had

supported the case of the appellant. 1t was categorically stated by the
University inits counter affidavit that the wit petition being devoid of any
nerit should be dismissed. In any event, we have ourselves taken into

consi deration the nmerit of the matter and in that view of the natter the stand
of the University either before the Visitor or in the wit proceedings initiated
by Respondent No. 4 is wholly irrel evant.

For the reasons aforenentioned, we do not find any nmerit in this
appeal, which is disnissed. However, in the facts and circunstances of the
case, there shall be no order as to costs.




