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PETI TI ONER
RAJ AMVAL

Vs.

RESPONDENT:
STATE OF TAM L NADU AND ANCTHER

DATE OF JUDGVENT: 14/ 12/ 1998

BENCH
K T. THOMAS, D.P. WADHWA, & SYED SHAH MOHAMMED QUADRI .

ACT:

HEADNOTE

Leave granted.

Sm. Rajammal, a thirty two year old is kept _under

det ention dubbing her as a "bootlegger", as per the
detention order passed under Section 3(1) of the Tamil Nadu
Prevention of Dangerous Activities of Bootleggers, drug
O fenders, Forest Ofenders, Goondas, | nmor al Traffic
Ofenders and Slum G abbers. Act, 1982 (Tam | Nadu Act
14/ 1982) (hereinafter referred tol as the TN Act). The
aforesaid order was passed by the Governnent of Tami| Nadu
on 18.12.1997 and she continues to be in detention. A
representation forwarded by her on 13.1.1998, was rejected
by the Governnent of Tam | Nadu. She filed a habeas corpus
petition before the Hgh Court of Mdras in which the
detention order was challenged nainly on three grounds.
first is t hat there was delay in considering the
representation subnitted on her behalf. Second i's that her
famly menbers were not informed about the place of
detention nor even about the detention. The third is that
report of the Advisory Board was not submitted within the
statutory period of seven days as contenpl ated under Section
11 of the TN Act. A Division Bench of the Madras High Court
has repelled all the aforesaid three contentions and
di smi ssed her petition. Thi s appeal has, therefore, been
filed by special |eave challenging the judgment of the Hi gh
Court.

Learned counsel for the appellant has, however,
confined the <challenge to the first ground aforenentioned,
nanely, there was delay in considering the representation
submitted on behalf of the detenu. The factual position is
the follow ng:

The representation was sent by her 13.1.1998 which

after passing through the prescribed route reached the
Secretary to the Governnent of Tami| Nadu (Prohibition and
Exci se Departnent) on 5.2.1998. The Mnister concerned
rejected the representation on 14.2.1998. According to the
| earned counsel, the delay is the interval between the
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aforesaid two dates and there is no valid justification
thereto and hence the detention nmust be treated as viti ated.
Rel i ance was pl aced by the | earned counsel on the decision
of this Court in Mhinuddin vs. District Magistrate, Beed
(1987 (4) SCC 58).
In the affidavit sworn to by Sri R  Poornal i ngam
|AS, Secretary to the Governnent, (Prohibition and Excise
Departnent) in answer to the contentions of the appellant in
the Special Leave Petition the delay is sought to be
explained in the followi ng Iines:
"The remarks were submtted with the relevant files
before the Under Secretary of the concer ned
Departnment on 6.2.1998. The file was considered by
the Under Secretary on 9.2.1998 as 7.2.1998 and
8.2.1998 were ~holidays in view of Saturday and
Sunday and sent to Deputy Secretary on 9.2.1998
itself. Thereafter the file was considered by the
Deputy Secretary on 9.2.1998 itself. Thereafter the
file was considered by the Deputy Secretary who in
turn sent"the sane to the Mnister for Law for
approval. The representation was considered and
rejected by the Mnister for Law on 14.2.1998 as he
was away on- canmp from Headquarter on the dates in
between. Thus the file was not unnecessarily held up

at any level  but noved from Ilevel to | eve
promptly."
According to the |earned counsel it is no

explanation that 'the Mnister concerned was away on canp
fromthe Headquarters, particularly since a simlar stand
was di sapproved in Mhinnuddin' s case (supra). A two Judge
Bench in the said decision declined to accept the
explanation that "the Chief Mnister was preoccupied with
very inmportant matters of the State which involved tours as
well as two Cabinet neetings at Pune on Cctober 28 and 29,
1986 and at Aurangabad on Novenmber 11 and 12, 1986." Learned
Judges further observed that "in view of the whol |'y
unexplained and wunduly long delay in the disposal of the
representation by the State CGover nrent , the further
detention of the appellant nust be held illegal and he nust
be set at liberty forthwith."
Learned counsel also cited an earlier two Judge
Bench decision of this Court in Raghavendra Singh vs.
Superintendent, District Jail, Kanpur (1986 1 SCC 650) in
which simlar delay of a few days in consideringthe
representation was found to have vitiated the  detention
That is a case where delay was held be "wholly unexpl ai ned".
A three Judge Bench of this Court in Rumana Begumvs. State
of Andhra Pradesh (1993 Supp. 2 SCC 341) disapproved the
delay in considering the representation on the nere ground
t hat the representation on the nere ground that the
representati on was not addressed to the Chief Secretary.
That was a case where representation was sent  to the
CGovernor. Hence it was found that there was unexpl ai ned and
unr easonabl e del ay and consequently the detention was  held
vitiated. W are rennded of the follow ng observations
made by this Court in Kundanbhai Dul abhai Sheikh vs.
District Mgistrate, Ahnmedabad (JT 1996 (2) SC 532 = 1996
(3) SCC 194):
“In spits of law laid down above by this Court
repeat edl y over the past three decades, the
Executive, nanely, the State Government and its
officers continue to behave in their old, lethargic
fashion and like all other files rusting in the
secretari at for various reasons including red
tapism the representati on nmade by a person deprived
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of his liberty, continue to be dealt wth in the
sanme fashion. The government and its officers wll
not give up their habit of maintaining a consistent
attitude of Ilethargy. So also, this Court will not
hesitate in quashing the order of detention to
restore the ’'liberty and freedom to the person
whose detention is allowed to becone bad by the
government itself on account of his representation
not bei ng di sposed of at the earliest."
It is a constitutional obligation of the Governnent
to consider the representation forwarded by the detenu
wi t hout any del ay. Though no period is prescribed by
Article 22 of the Constitution for the decision to be taken
on the representation the words "as soon as may be" in
clause (5) of Article 22 convey the nessage that the
representati on should be considered and di sposed of at the
earliest. But that does not nean that the authority is
pre-enpted from explaining any delay which would have
occasi oned in-the disposal of the representation. The Court
can certainly consider whether the delay was occasi oned due
to pernissible reasons or unavoi-dable causes. This position
has been well delineated by a constitution Bench of this
Court in KM Abdull a Kunhi and B.L. Abdul  Khader vs.
Uni on of India and others (1991 (1) SC 476). The follow ng
observations of the Bench can profitable be extracted here:
"IT is a constitutional nandate comranding the
concerned ' authority to whomthe detenu submits his
representation to consider ~the representation and
di spose of « the same as expeditiously as possible.
The words "as soon as may be" occurring in clause
(5) of Article 22 reflects the concern of the
Framer s t hat t he representation shoul d be
expeditiously considered and disposed of with a
sense of urgency wthout an avoi dabl e del ay.
However, there can be no hard and fast rule in this
regard. |t depends upon the facts and circunstances
of each case. There is no period prescribed either
under the Constitution or under the ‘concerned
detention law, wthin which the representation
should be dealt wth. The requirenment however, is

that there should not be supine i ndi fference,
sl ackness or callous attitude in considering the
representation. Any unexpl ai ned del ay in t he

di sposal of representation would be a breach of the
constitutional inperative and it would render the
continued detention inpernissible and illegal."

The position, therefore, nowis that iif delay was

caused on account of any indifference or lapse in

considering the representation such delay wll. adversely
affect further detention of the prisoner. |In other words,
it is for the authority concerned to explain the delay, it
any, in disposing the representation. It is not enough to

say that the delay was very short. Even |onger delay can as
wel | be explained. So the test is not the duration or range
of delay, but how it is explained by the authority
concer ned.

VWhat happened in this case was that the Gover nnent

whi ch received remarks fromdifferent authorities subnitted
the relevant files before the Under Secretary for processing
it on the next day. The Under Secretary forwarded it to the
Deputy Secretary on the next working day. Thus there is
sone explanation for the delay till 9.2.1998. Thereafter
the file was submitted before the Mnister who received it
while he was on tour. The Mnister passed the order only on
14.2.1998. Though there is explanation for the delay till




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 4

9. 2.1998, we are unable to find out any explanation
what soever as for the delay which occurred thereafter.
Merely stating that the Mnister was on tour and hence he
could pass orders only on 14.2.1998 is not a justifiable
expl anati on, when the liberty of a citizen guaranteed under
Article 21 of the Constitution is involved. Absence of the
Mnister at the Headquarters is not sufficient to justify
the delay, since the file could be reached the Mnister with
ut nost pronptitude in cases involving the vitally inportant
fundanental right of a citizen

M. V.R Reddy, learned senior counsel for the

State of Tam | Nadu referred to a decision of this Court in
Ms. U Vikayal akshm vs. State of Tam | Nadu and anot her
(AIR 1994 SC 165) to contend that it could not be said that
there was any delay in considering the representation from
9.2.1998 to 14.2.1998. In-that case also the detention was

under Section 3(1) of t he Act . The detenu nade
representation again the detention which was received by the
State Gover nnent conveyed t he rejection of the
representation on 23.6.1992. The detenu received the
rejection-order on 26.6.1992. It was submtted that there
was an i nordi nate I'ong delay in dealing wth the
representation and that the detenu was entitled to have the
detention order quashed. This Court noticed that in the

counter affidavit filed by the Deputy Secretary to the State
CGovernment the nmanner in which the representation was dealt
with after its Treceipt on 18.5.1992 had been stated in
detail. The Court 't hen observed:
"W have perused the stages through which the file
cont ai ni ng t he representation was dealt wth
pronmptly and there was no indifference lethargy or
negligence in dealing with the sane. The file was
not unnecessarily held up at ~any level but noved
from level to level pronptly. W are, therefore,
satisfied that the —explanation tendered by the
Deputy Secretary in this-behalf is acceptable and
does not detray any lack ‘of sense or wurgency in
dealing with the representation. W, therefore, do
not see any nerit in the first contention."
In the present case, however , there is no
explanation forth coming as to why the representation could
not be dealt with by the Mnister concerned from9.2.1998 to
14.2.1998.
We are, therefore, of the opinion that the delay
from 9.2.1998 to 14.2.1998 renmins unexplained and such
unexpl ai ned delay has vitiated further detention of the
det enu. The corollary thereof 1is that further detention
must necessarily be disallowed. W therefore (allow this
appeal and set aside the inpugned judgnent. We direct the
appel | ant-detenu to be set at large forthwith.




