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The unsuccessful Defendants 2 to 5 in both the courts
below in a suit for specific performance are the appellants
her ei n. Hereinafter the parties will be referred to as
arrayed in the original suit No. 241/71. Briefly stated
the facts leading 'to filing of this appeal  are : The
Plaintiff filed the original -suit inthe Court of the
Pri nci pal Subor di nat e Judge, Vel | ore for specific
performance of the contract and other reliefs. ~According to
the plaintiff, the suit schedul ed property belonged to the
defendant No. 1. He is carrying on business in hardware in
the prem ses Door No. 39, Long Bazar, Vellore, the property
bel onging to the brother of the first defendant. He is in
exclusive occupation and possession of the suit property
Door No. 36 as a tenant of the first defendant from about
1962 on a nonthly rent of Rs. 200 using it as godown for
hi s busi ness purpose. The Defendants 2-4 and the husband of
the b5th defendant are al so hardware merchants carrying on
simlar business in adjoining shop Door No. 38.  The first
defendant intended to sell the suit property and intinated
the plaintiff about the same and requested him to permt
i ntending purchasers and brokers to inspect the property.
The first defendant offered to sell the property to the
Plaintiff also. The plaintiff intimted Shri Yousuf Sharif,
the husband of the 1st defendant by letter dated 8.1.1971
that he was interested in purchasing it. |In July, 1971 one
Tangvel li Chetty, the broker of the first defendant i nforned
the plaintiff that the first defendant was prepared to sel
the property to him Therefore, the plaintiff and his son
went to the house of the first defendant at Mdras and
negot i at ed. The first defendant agreed to sell the suit
property to the Plaintiff for a sum of Rs. 55, 000/ -.
Accordingly, the first defendant executed the agreenent - on
27.7.1971 having received a sumof Rs. 10,000/- as advance.
It was agreed that the first defendant should execute the
sale deed within 90 days fromthe date of the agreenent
after receiving the balance of sale price of Rs. 45,000/-.
The plaintiff was always ready and willing to perform his
part of the contract. The first defendant refused to
execute the sale deed even after receiving notice from the
plaintiff for conpleting the sale transaction taking a stand
that the plaintiff had issued a notice asking her to execute
the sale deed before the expiry of the 90 days fixed under
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the agreenment. According to the first defendant, the notice
was issued by the plaintiff before the expiry of 90 days
only to create litigation. Wile the correspondence was
going on between the plaintiff and the first defendant, the
defendants 2 to 4 and the husband of the b5th defendant
brought into existence a sale deed executed and registered
on 9.11.1971 for a sumof Rs. 50,000/- at Madras. The
first defendant dishonestly sold the suit property to the
defendants 2-5 who had know edge of the prior agreement
dated 27.7.71 executed in favour of the plaintiff. The
subsequent transaction of sale by the defendant No. 1 in
favour of defendants 2 to 5 was not bona fide. Hence the
plaintiff filed the suit for specific perfornmance and ot her
reliefs against the defendants 1 to 5.

The first defendant filed the witten statenent
resisting the suit anong others that the plaintiff was not

ready .and wlling to purchase the property as per the
conditions in the agreenent within the specified tinme of 90
days. However, ~the defence set up by the first defendant

was struck off as per order dated 23.7.1974 of the tria
court passed in |I.A No. 1050 of 1973.

The defendants 2 to 4 filed the witten statenent
stating that the plaintiff be put to strict proof of
everyone of the allegations nade in the plaint in regard to
the execution of the suit agreenment. ~They also clainmed that
they were bona fide purchasers of the suit property for
val ue without notice of the prior agreement of sale executed
in favour of the plaintiff.~ The 5th defendant renained
absent and ex-parte in the suit.

The trial court on the basis of the evidence and
material placed on record held in favour of the plaintiff
that he had been always ready and willing to perform his
part of the <contract; suit agreenent was subsisting to
specifically enforce it; the defendants 2 to 5 were not
entitled to claimtitle to the suit property on the ground
that they were bona fide purchasers for val ue w thout notice
of the prior agreenment. The trial court also held that

until the plaintiff acquired title by neans of a  document,
he was not entitled to seek for a decree for nmesne profits
and damages. In view of the findings so recorded and taking

into consideration all aspects, the trial court found that
the plaintiff was entitled for the relief of specific
per f or mance. Hence a decree for specific performance was
granted in favour of the plaintiff directing the defendant 1
to 5 to execute and register the sale deed in respect of the
suit property at the plaintiff’'s expenses and receive the
bal ance of the sale consideration of Rs.45,6000/- deposited
in the court. The defendants 1 to 5 were also directed to
deliver formal possession of the suit property and to pay
Rs. 500/ - as conpensation in addition to pay the cost of
the suit.

The defendants 2 to 5 filed an appeal No. 509/81 in
the H gh Court of Mdras chal |l enging the judgnent and decree
passed by the trial court. Cross-objections were also filed
by the plaintiff in the said appeal. During the pendency of
the appeal, the plaintiff died. H s |legal representatives
(respondent nos. 3 to 10 herein) were brought on record.
The appeal was dism ssed confirmng the judgnent and decree
of the trial court. The cross-objections filed by the
plaintiff were also dism ssed. Hence the defendants 2 to 5
have brought this appeal to this court. The 1st defendant
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(the respondent No. 2 inthis appeal) was deleted as
ordered on 3.3.1992 on the appellants giving up. It was
contended on behalf of defendants 2 to 5 that they were bona
fide purchasers of the suit property for value w thout
notice of the prior agreenent executed in favour of the
plaintiff; the trial court as well as the Hi gh Court failed
to see that the plaintiff was not ready and wlling to
perform his part of the contract; no notice was issued by
the plaintiff to the defendants 2 to 5 not to purchase the
suit property on the ground that there was a prior agreenent
to sell the property in his favour; and that trial court as
well as the High court commtted an error in concluding that
defendants 2 to 5 had notice of the prior agreement on the
basis that they had overheard telephonic conversation
between the plaintiff and the husband of the defendant No.
1

Per . contra, subnissions were nmade on behalf of the
L. Rs. of the plaintiff in support of and justifying the
i mpugned 'j udgnent and decree.

Bef ore proceeding to appreciate the contentions urged
and the subm ssions made on behal f of the parties it is
consi dered appropriate to state the facts, which are either

admitted or clearly “established. The plaint schedul ed
property is the godown prem ses bearing No. 36 in Long
Bazaar, Vellore,  belonged to the first defendant. The

plaintiff is carrying on hard-ware business in the prem ses
bearing No. 39 in Long Bazar, vellore. The suit property
is situate on the rear side of the said prem ses No. 39.
The plaintiff is storing hardware material in ‘the said
prem ses, using it as a godown having direct access fromthe
shop, as a tenant under the first defendant for about 20
years prior to the filing of the suit. ~The defendants 2 to
4 and the husband of the fifth defendant are also carrying
on simlar hardware business in the adjoining premses
bearing No. 38. The plaintiff filed the suit for specific
performance directing the defendants to execute ‘the sale
deed in respect of the suit property on the basis of the
agreement of sale dated 27.7.1971, marked as Exhibit A-3,
executed by the first defendant for a sum of Rs.50,000/-
after receiving Rs.10,000/- as advance for the sane. It was
agreed between the plaintiff and the first defendant that
the sal e should be conpleted within 90 days fromthe date of
the agreement. After exchange of notices and on the first
defendant refusing to performher part of the -contract
within the stipulated time in the agreenent and she having
sold the very suit property to the defendants 2 to 5 for a
sum of Rs.50,000/- under Exhibit B-1, the sal e deed dated
9.11.1971, the plaintiff was constrained to file the /suit.
The defendant No. 1 admitted the execution of agreenent of
sal e but contended in a witten statenent that the plaintiff

had never been ready and willing to performhis part of
contract. The plaintiff had issued a notice - Exhibit A1
dated 19.9.1971 - nuch before the expiry of 90 days

stipulated in the agreenent stating that he was ready to
perform his part of the contract and calling upon the
def endant No. 1 to execute the sale deed after receiving
the balance consideration of Rs.45,000/-. It is to be
noticed that the defence of the first defendant was struck
off by the order dated 23.7.1974, passed by the trial court
in |A No. 1050/ 1973. The plaintiff proved the due
execution of Exhibit A-3. The |earned counsel appearing for
defendants 2 to 4 in the trial court did not advance any
argunent touching the validity or enforceability of Exhibit
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A-3, the suit agreenent, as against the first defendant.
The defendants 2 to 4 resisted the suit on the ground that
they were the bona fide purchasers for the value w thout
noti ce of the agreenent.

After the full-fledged trial, on the basis of the
evi dence and material placed before it and having due regard
to the circumstances, the trial court concluded that the
suit agreenent was subsisting, the plaintiff was always
ready and willing to performhis part of the agreement, tinme
was not the essence of the suit agreement and the plaintiff
could specifically enforce it. The learned trial Judge held
that the defendants 2 to 5 were not the bona fide purchasers
for value without notice of the suit agreenment and that the
plaintiff was entitled for the relief of specific
performance. The Hi gh court in the appeal preferred agai nst
the judgnent and decree of the trial court did not find any
good or valid ground either to differ or disagree with the
findings 'recorded ~and conclusions reached by the tria
court. Consequently the appeal filed by the defendants 2 to
5 as well asthe cross-objections filed by the plaintiff
were di sm ssed by the judgnent and decree under appeal

The trial court has considered the contentions of the
parties in the [|ight of the pleadings and the evidence
el aboratel y. The Hi gh Court, in the appeal, having re-
appreci ated the evidence and the submi'ssions keeping in view
t he | egal position, has disnissed the ‘appeal by a
wel | -reasoned order.  Thus the concurrent findings of fact
are recorded. Added to this we do not find on the facts and
circunst ances of the case that the conclusions arrived at by
the courts bel ow are unsust ai nabl e.

However, in the |light of the subnissions made on
behalf of the defendants 2 to 5 before us, we have to
consi der: 1) whether the defendants 2 to 5 are bona  fide

purchasers of the suit property in good faith for value
wi t hout notice of original contract and 2) whether they were
not required to nmke any inquiry as to the equitable or
further interest the plaintiff had in the suit property at
the time of execution of sale deed (Exhibit B-1) in their
favour, on the ground that they were already aware of the
nature of the possession of the plaintiff as a tenant.

It is not disputed that the plaintiff-and defendants 2
to 4 carry on business in hardware in adjoining prem ses;
only a comon wall separates them The suit property
adjoins the prem ses bearing No. 39 where the plaintiff is
carrying on his business; he can directly reach the /'suit
property. He is using the suit property advantageously as
godown for the last 20 years prior to the filing of suit, as
a tenant. The plaintiff and defendants are nei ghbours not
only in business premses but also in the residence in
Ramanayakanpal ayam of the sanme town as stated in the SLP
itself. Agreenent (Exhibit A-3) was executed on 21.7.1971
in favour of the plaintiff and sale deed (Exhibit B-1) was
executed on 9.11.1971 in favour of the defendants 2 to 5.
Husband of the defendant No. 1 was dealing wth sale
transactions of the suit property. He signed Exhibit A-3 as
well as Exhibit B-1, the suit agreenent and the sale deed
respectively. Simlarly Thangavelu Chetty, a broker, was
also in know of Exhibit A-3 And exhibit B-1. Exhibit B-1
having conme into existence nmuch later to Exhibit A-3,
husband of defendant No. 1 and said Thangavelu Chetty in
all probability m ght have nentioned about Exhibit A-3, the
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agreenment, to defendants 2 to 5. The plaintiff and
defendants 2 to 4 carry on business in adjoining prenises
and the suit property adjoins the prem ses Door No. 39 on
the rear side and that they are also neighbours in

residential locality. |In the ordinary course the defendants
2 to 4 would have known about the prior agreement of sale
made in favour of the plaintiff. It is the case of the

defendants 2 to 4 that they were aware of the fact that the
plaintiff was in possession of the suit property occupying
it as a tenant for the |ast several years. The defendants 2
to 4 did not nake any inquiry if the plaintiff had any
further or other interest in the suit property on the date
of execution of sale deed in their favour apart fromthat he
was in possession of the property as a tenant. The tria
court took note of telephonic conversation between the
plaintiff and the -husband of the first defendant on the
basis of Exhibits A4 to A-8 -~the trunk call bills for the
period ~16.7.1971 to 15.11.1971 and was of the view that the
def endants canme to know of the prior agreenment fromthe eve
drop of ‘conversation as the plaintiff and defendants carry
on business -in adjoining prenm-ses and only a comon wall
separates the prem ses. The | earned counsel for the
def endants comented on this aspect and contended that the
| earned trial Judge was not right in drawi ng such inference
as to the know edge of the defendants 2 to 4 in relation to
the prior agreenment Exhibit A-3. The trial court did not
solely rely on this circunstance as can be seen from the

j udgrent . Sever al ci rcumnst ances, oral ‘evidence and
docunents were taken into consi deration for i mputi ng
know edge of suit agreenent to defendants 2 to 5. The trunk
call bills during the relevant period, in the given

situation probablised the case of the plaintiff t hat
def endants were aware of Exhibit A-3.

In paragraph 6 of the witten statenent defendants 2
to 4 stated that they had purchased the property only after
contacting the plaintiff; they sought the perm ssion of the
plaintiff to inspect the suit godown informng himof their
intention to purchase the same fromthe first ~ defendant.
The trial court did not accept this contention and rightly
so in our opinion. In the ordinary course a reasonable
prudent person placed in the position of the plaintiff would
not have failed to nention about the existence of the prior
agreement in his favour particularly when he is using the
very sane godown as a tenant under the first defendant for
the last 20 vyears prior to the filing of the suit.
Simlarly the defendants 2 to 4 intending to purchase the
property in possession of a tenant would not have failed to
make inquiry as to any further interest in relation to
possession or title of the plaintiff over the suit property.
It is not uncomon that where a tenant is in possession of
the property, that too for along time, wusing it for
busi ness purpose woul d always |ike to purchase the property
getting all advantages if offered for sale. Normally the
| andl ord or owner of the property would also be interested
in selling the property to a person in possession if a
reasonable price is given to avoid litigation and to have

snooth transaction. |In certain statutes even provisions are
made to give first optionto a tenant to purchase the
property. In such situation the defendants 2 to 4 would

have nade inquiry with the plaintiff about the nature of his
possession and title under which he is in possession on the
date of sale deed (Exhibit B-1) executed in their favour

If they had nmade inquiry plaintiff would have certainly
reveal ed about Exhibit A-3 the prior agreenent in his
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favour. If such inquiry was not nmade it only neans that the
defendants 2 to 5 willfully abstained from naking such
inquiry or they grossly neglected to do so. The defence of
defendants 2 and 4 is not consistent wth regard to
contacting the plaintiff and informng of their intention to
purchase the property. Once they took a stand that they
directly contacted the plaintiff seeking his permssion to
i nspect the suit property and in the evidence of DW1 it is
stated that they sent their clerk to the plaintiff seeking
perm ssion to inspect the suit property. Neither the nane
of that clerk was given nor he was exam ned nor it is stated
about the sane in the witten statenent.

Section 19 of the Specific Relief Act, 1963, to the
extent it is relevant, reads:

"109. Rel i ef” against parties and persons claimng
under them by subsequent title. - Except as otherw se
provided by this Chapter, specific performance of a contract
may be enforced agai nst --

(a)either party thereto;

(b)any other person claimng under himby a title
arising subsequently “to the contract, except a transferee
for value who has paid his noney in good faith and wi thout
notice of the original contract;

As can be seen from Section 19 (a) and (b) extracted
above specific performance of a'contract can be /enforced
against (a) either party thereto and (b) any person claimng
under him by a title arising subsequent to the contract,
except a transferee for value who has paid his nmoney in good
faith and without notice of the original contract. Section
19(b) protects the bona fide purchaser in good faith for

value wthout notice of the original contract. Thi-s
protection is in the nature of exception to the genera
rul e. Hence the onus of proof of good faith “is on the
purchaser who takes the plea that he ‘is an -innocent
pur chaser. Good faith is a guestion of fact to be
consi dered and decided on the facts of each case. Secti on
52 of the Penal Code enphasizes due care and attention in
relation to the good faith. |In the General auses Act

enphasis is |laid on honesty.

Notice is defined in Section 3 of the Transfer of
Property Act. It may be actual where the party has actual
know edge of the fact or constructive. "A person is said to
have notice" of a fact when he actually knows that fact, or
when, but for willful abstention froman inquiry or search
whi ch he ought to have nade, or gross negligence, he would
have known it. Explanation Il of said Section 3 reads:

"Explanation |l - Any person acquiring any i moveabl e
property or any share or interest in any such property shal
be deenmed to have notice of the title, if any, of any person
who is for the time being in actual possession thereof."
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Section 3 was anended by the Armendnent Act of 1929 in
relation to the definition of 'notice’. The definition has
been anended and suppl emented by three explanations, which
settle the law in several nmatters of great inportance. For
the i mmedi at e purpose Explanation-I1 is relevant. It states
that actual possession is notice of the title of the person
in possession. Prior to the anendnent there had been sone
uncertainty because of divergent views expressed by various
H gh Courts in relation to the actual possession as notice
of title. A person may enter the property in one capacity

and having a kind of interest. But subsequently while
continuing in possession of the property his capacity or
interest nmay change. A person entering the property as

tenant |ater rmay become usufructuary nortgagee or nmay be
agreenment hol der to purchase the same property or nmay be
some other interest is created.in his favour subsequently.
Hence with reference to subsequent purchaser it is essentia
that he 'should nmake an inquiry as to title or interest of
the person  in actual possession as on the date when sale
transaction was nmade in hi's favour.  The actual possession
of a person itself is deemed or constructive notice of the
title if any, of aperson who is for the tine being in
actual possession ‘thereof. A subsequent purchaser has to
make inquiry as to further interest, nature of possession
and title wunder which the person -was . conti nui ng in
possession on the date of purchase of the property. |In the
case on hand defendants 2 to 4 contended that they were
already aware of the nature of possession of the plaintiff
over the suit property as a tenant and as such there was no
need to make any inquiry. At one stage they also contended
that they purchased the property after contacting the
plaintiff, of course, which contention was negatived by the
learned trial court as well as - the Hgh court, Even
otherwise the said contention is self- contradictory. In
view of Section 19(b) of the Specific Relief Act and
definition of 'notice’ given in Section 3 of the Transfer of
Property Act read along with explanation Il, it is rightly
held by the trial court as well as by the H gh Court that
the defendants 2 to 5 were not bona fide purchasers in good
faith for value without notice of the original contract.

The Hi gh Court of Andhra Pradesh in Mimm di -~ Reddi
Papannagari Yella Reddy vs. Salla Subbi Reddy and others
referring to various decisions in paragraph 8 ‘has stated
t hus:

"It may be nentioned here that an Explanation was
i ntroduced into the Transfer of Property Act by the Anending
Act 21 of 1929. Even prior to this amendnent, the law, as
decl ared in decided cases, was that, when a person purchased
property fromthe owner knowing that it is in the possession
of another, he is under a duty to inquire into the nature of

that possession, and, in the absence of such inquiry,
know edge of title under which possession is held, should be
attributed to the purchaser. The | eading case on the

subject, relied on in a number of Indian decisions is -
"Daniels v. Davision, (1809) 16 Ves Jun 249 (B). The Lord
Chancel l or held that:

"Where there is a tenant in possession under a |ease,
or an agreenent, a person purchasing part of the estate nust
be bound to inquire on what terns that person is in
possession.......... that a tenant being in possession under
a lease, wth an agreenent in his pocket to becone the
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purchaser, those circunstances altogether give himan equity
repelling the claimof a subsequent purchaser who nade no
inquiry as to the nature of his possession"."

(Enphasi s suppl i ed)

Rel ying on the decision of this Court a Division Bench
of the Hi gh court of Madras in Veeramal ai Vanniar (died) and
others vs. Thadi kara Vanni ar and others has held that it is
also the duty of the subsequent purchaser to inquire from
the persons in possession as to the precise character in
which he was in possession at the tine when subsequent sale
transaction was entered into. |If there be a tenant in
possession of land a purchaser is bound by all the equities
which the tenant could enforce against the vendor and such
equity extends not only to the interest connected with the
tenancy but alsoto interests under the actual agreenent.

In  Dr. Govinddas and another vs. Shrimati Shanti ba
and others this Court in para 14 has hel d:

"14. It wll be noticed that. the evidence is
contradictory and’ we have to deci de whose version is nore
accept abl e. The |learned counsel for the appel | ants
contended that the onus of proof was very  light on the

appel lants and they had discharged it by ‘entering the
wi t ness-box and stating that they had no know edge. W are
unable to agree with himthat in the circunstances of this
case the onus was light on the appel lant's. The
circunstances that tell heavily against the version of the
appel lants are these. First, all the parties are residents
or have shops in the same vicinity and in places like this
it is not probable that the appellants would not cone to
know of the execution of the agreenment (Souda- Chitthi) of
the plaintiff. Secondly, the haste with which the sal e-deed
in favour of the appellants was executed was unusual. /It is
nore wusual for an agreenment to be executed in -such’ cases
rather than arrive at an oral agreenent on one day and have
the sale-deed executed the next day and registered the
foll owi ng day. For some reason the appellants were in a
hurry to get the deed registered. Wat was the reason? |In
view of all the circunstances we are inclined to accept the
evi dence Hem Raj Chauhan, and corroborated by Hayat,  that
Gover dhandas knew of the execution of the agreement with the
plaintiff on March 1, 1960."

As can be seen fromthe paragraph, extracted above,
that in case of contradictory evidence the circunstances
have to be kept in viewin deciding whose version is nore
accept abl e. One of the circunstances that was hel d against
the subsequent purchasers was that the parties were
residents or had shops in the sane vicinity and it was not
probabl e that the subsequent purchasers would not have cone
to know of the execution of the agreement. In the case on
hand the trial court as well as the Hi gh Court have given
reasons based on evidence and have indicated severa
circunstances for not accepting the version of defendants 2
to 4 that they had no know edge of the prior agreenent A-3;
one of the circunmstances being that the parties are
nei ghbours in place of business as well as in residentia
locality. W have also already referred to that briefly.
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In view of what is stated above, it is clear that the
defendants 2 to 5 were not bona fide purchasers for value
wi thout prior notice of the original contract and that they
were required to make inquiry as to the nature of possession
or title or further interest if any of the plaintiff over
the suit property at the tine when they entered into sale
transaction notwi thstanding they were already aware that the
plaintiff was in possession of the property as the tenant.
VWhat is material is the inquiry at the tine when subsequent
sal e transaction was entered into.

Thus having regard to all aspects, we do not find any
good or valid ground to disturb or interfere with the
judgrment and decree under appeal. Hence we confirm them
Consequently the appeal is dismssed with costs.




