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PETI TI ONER
THE STATE OF PUNJAB

Vs.

RESPONDENT:
GURDAS SI NGH

DATE OF JUDGVENT: 31/ 03/ 1998

BENCH
SUJATA V. MANCHAR, S.P. KURDUKAR, D.P. WADHWA

ACT:
HEADNOTE
JUDGVENT:
Wth
ClVIL APPEAL NO 3668 OF 1991
JUDGMENT
Wadhwa, J.

These are two cross appeals, both against two separate
j udgrments of Punjab and Haryana Hi gh Court arising out of a
judgrment of the Additional District Judge, Gurdaspur passed
in appeal filed by the State of Punjab and al so by Curdas
Singh. The judgment of the High Court in the appeal of the
State of Punjab is dated January 25, 1991 and that in the
appeal of @urdas Singh, it is dated March 3, 1991. Both the
appeal s were di smssed by the High Court in |imne

GQurdas Singh, respondent in Cvil Appeal No. 2978 of
1991 was recruited as Constable in 1961 in the /Punjab
Police. In 1976 he was pronoted as Asstt. Sub-Inspector and
in 1984 as Sub-Inspector. By order dated Septenber 3, 1987
of the Senior Superintendent of Police, passed in pursuance
to Rule 3(1) (b) of the Punjab GCvil Services (Premature
Retirenment) Rules, 1975, he was prematurely retired fromthe
service. At that time he was holding substantive rank of
Sub- I nspector of Police and had conpleted 25 years of
qual i fying service as on February 3, 1986. This order reads
as under : -

"of fice of t he Seni or
Superi nt endent of Police, Gurdaspur
ORDER

Wher eas you, Shri Gurdas Singh
Sub | nspect or of Pol i ce No.
1151/ Jull of this district, have
conpl et ed 25 years qual i fying
service on 3.2.1986.
2. And whereas on consideration of

your record | am of the opinion
that it is in public interest to
retire you from service

premat urely.

3. Now, therefore, in pursuance of
Rule 3(1) (b) of the Punjab G vil
Servi ces (Premature Retirement)
Rul es, 1975 it is ordered that you
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will retire from service with
effect from 3rd Septenber, 1987
af t ernoon.

4. You are further informed that
you will be entitled to claima sum

equi valent to the anpbunt of your

pay and allowances at the sane

rates on which you are draw ng

i medi ately before the date of

retirement in lieu of three nonths

noti ce period.

Sd/ -
Sr. Superintendent of Police
Gur daspur 3.9. 87"

Gurdas Singh filed appeal wunder the relevant service rules
agai nst the order prematurely retiring himfrom service but
the sane was rejected by the ~Deputy Inspector GCeneral of
Pol i ce, Jal andhar Range, Jal andhar Cantt. by order dated
Novermber 18, 1987. The relevant portion of the order in
appeal reads as under :-

2. I have consi der ed hi s

representation al ongwi't h t he

premature retiremnment papers and

al so exam ned ‘his service record

The representationist canme to be

adversely comrented upon in his

ACRs for the period from1l.4.78to

30.9. 78, 1.4.79 to 30.9.79,

18.6.84, to 30.9.84, and 18.6.84 to

31.3.95 by di fferent Reporting

O ficer for being dishonest and of

shady character. | have exan ned

the pleas put forth by the

representationist, which are not

convincing and are vague: | _—am

satisfied that he was rightly

retired prematurely. In viewof the

above discussion, | hereby  reject

his representation."

Thereafter @Qurdas Singh filed a civil suit on February
25, 1988 challenging his premature retirement ~from the
service and for quashing the orders dated Septenber 3, 1987
and that dated Novenber 18, 1987 being illegal and void. The
suit was decreed in favour of Gurdas Singh by judgment dated
June 14, 1989 of the subordinate Judge, ~1st O ass,
Gurdaspur. The State of Punjab appealed against that
judgrment and decree. By Judgrment dated August- 10, 1990
Additional District Judge, CGurdaspur, dism ssed the appeal
He, however, hel d that GQurdas Singh, Plaintiff, has
succeeded on ultra-technical point on the failure of the
def endants to produce proof of their having conveyed to him
two adverse entries. it was, therefore, directed that Gurdas
Singh would not get any arrears of pay w e.f. Septenber 3,
1987 to June 14, 1989 when his suit was decreed by the tria
court. Both the State of Punjab and GQurdas Singh filed
appeals in the High Court. Wile the appeal of the State of
Punjab was dism ssed by the inmpugned judgnent dated January
25, 1991, that filed by GQurdas Singh was dismissed by a
judgrment dated March 6, 1991. State of Punjab is aggrieved
that the order prematurely retiring Gurdas Singh has been
upset. Qurdas Singh is aggrieved that he has been denied
salary for a certain period

The grounds on which the order prematurely retiring
GQurdas Singh was set aside was that his record of service
prior to his pronotion to the rank of Sub-Ilnspector that is
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earlier to the year 1984 could not been taken into account
and that two adverse entries in his confidential dossier
record recorded after 1984 were not comunicated to hi mand
those could not form basis for his premature retirenent.
VWen | eave in the Special Leave Petition filed by the State
of Punjab was granted on July 19, 1991, this Court recorded
as under : -
"The | earned counsel for the
petitioners strongly relies on the
decision in Union of India Vs. ME
Reddy: 1980(1) SCR 736, while M.
U agar Singh refers to a later
decision in Brij Mhan Chopra Vs.
State of Punjab: 1987(2) SCR 583.
Speci al Leave  is granted. Let
the appeal be placed for hearing
before a |arger bench. During the

pendency of the appeal operation
of the inpugned order shall remain
st ayed.™

Rul e-3 of Punjab Civil Services (Premature Retirenent)
Rul es, 1975 wunder which action was taken against GCurdas
Singh and Rules 4 and 5 are as under :-

"3. Premature ‘Retirement - (1)(a)
The appropriate authority shall, if
it is of the opinion that it is in
public interest to do so, have the
absolute right, by gi ving an
enpl oyee prior - notice in witing,
to retire that enployee on the date
on which he conpletes twenty-five
years of qualifying service or
attains fifty years of age or —on
any date thereafter to be specified
in the notice.

(b) The period of such notice shal

not be |less than three nonths :

Provided that where at | east

three months’ notice is not given
or notice for a period |less than
three nonths in given the enpl oyees
shall be entitled to claima sum
equi valent to the amobunt of his pay
and all owances, at the sane rates
at which he was drawi ng them
i medi ately before the date of
retirement, for a period of three
nonths or, as the case may be, for
the period by which such notice
falls short of three nonths.
(2) Any Covernnent enployee nay,
after giving at |east three nonths’
previous notice in witing to the
appropriate authority retire from
service on the date on which he
conpl etes twenty five years of
qual i fying service or attains fifty
years of age or on any date
thereafter to be specified in the
notice :

Provi ded that no enpl oyee
under suspension shall retire from
service except wth the specific
approval of t he appropriate
aut hority.
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4. Retiring pension and gratuity -

Aretiring person and death-cum

retirenent gratuity shal | be

granted to a Government enployee

who retires or is required to

retire under rule 3.

5. Overriding ef f ect - The

provisions of these rules shal

have effect not wi t hst andi ng any

t hi ng i nconsi st ent therew th

contained in any other rules for

the time being in force.™

It will be thus seen that these Rules give absolute
right to retire any Governnent enpl oyee on the date on which
he conpletes twenty-five years of qualifying service or
attains fifty years of age or as on any date thereafter to
be specified in the notice by giving that enployee prior
notice of « threemonths in witing. This right has to be
exercised if in the opinion of the appropriate authority it
isin public interest to retire any enployee under the
Rul es.

M. Sodhi, Ilearned counsel for the State of Punjab
submitted that primary anxiety of the Governnent is, in the
interest of admnistrative efficiency, to ensure that dead
wood or nore precisely the inefficient ~and the corrupt
el enent should be weeded out from the service and it was
with that end in  viewthat Punjab Civil Service (Premature
Retirenment) Rules, 1975 have been notified on July 28, 1975.
He said action to retire Gurdas Singh in the present case
has been taken judiciously in order that public interest is
really served by prematurely retiring him \Wwole of his
record of service has been taken into consideration. Both
the appropriate authority retiring himand the appellate
authority have applied their mndin proper perspective. He
said that the issue whether two adverse entries \after
promoti on of Gurdas Singh were comunicated to himor not is
not very material in viewof ‘the law laid dowm /by this
Court.

M. U agar Singh, |earned counsel appearing for Curdas
Singh, submitted that it was incunbent on the authorities
concerned to comunicate to Gurdas Singh any adverse entry
in his record of service as required by Rule 13.17 of the
Punjab Service Rules. Chapter XIIl of the Punjab Service
Rul es deals with pronotion. |In the present case we are not
concerned with the rules relating to pronoti on or
comuni cati on of adverse entries in the confidential records
of the police officer. Rule 5 of Punjab G vil Services
(Premature Retirenment) Rules, 1975 has overriding effect. we
have only to see if action has been taken agai nst Qurdas
Singh in accordance with Rule 3 of these Rules.

In Union of India vs. ME Reddy and Anr. (1980 (1) SCR
736), respondent was conpul sorily retired fromservice by an
order made under Rule 16(3) of the Al India Services
(Death-cum Retirenent) Rules, 1958. This Rule reads as
under : -

"16(3) The Central Governnent,

in consultation with the State

Government, may require a menber of

the Service who has conpleted 30

years of qualifying service or who

has attained the age of 55 years to

retire in the public i nterest

provi ded that at | east there

nont hs’ previous notice in witing

will be given to t he menber
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concerned. "
The Court noted that the Rul e gave an absolute right to the
CGovernment of India and not nerely the discretion and,

therefore, inpliedly it excludes the rules of natura
justice. The Court then observed as under :-
"It is nowwell settled by a |ong

catena of authorities of this Court
that conpulsory retirenent after
t he enpl oyee has put in a
sufficient nunber of years of
service having qualified for ful

pension is neither a puni shment nor
a stigna so as to attract the
provisions of Art. 311 (2) of the

Constitution. 1In fact, after an
enpl oyee has served for. 25 to 30
years and i's retired on ful

pensionary benefits, it cannot be

sai d/ that he suffers —any rea

prejudice. The object of the Rule
is to weed out the dead wood-  in
order to maintain-a high standard
of efficiency and initiative in the
State Service. It i's not necessary
that a good officer may continue to
be efficient for all times to cone.
It may be that there may be sone
of ficers who 'may possess a better
initiative and  higher standard of
efficiency and if given chance the
work of the Governnment —m ght show
mar ked i nprovenent. In such a case
conpul sory retirenent of an officer
who fulfills the conditions of Rule
16 (3) is undoubtedly in~ public
interest and is not passed by way
of punishnent. Simlarly, there may
be cases of officers who are

corrupt or of doubtful integrity
and who nmay be considered fit for
bei ng conpul sorily retired in

public interest, since they have

al nost reached the fag end of their

career and their retirement would

not cast any aspersion nor does it

entail any civil consequences. O

course, it may be said that if such

officers were allowed to continue

they would have drawn their salary

until the usual date of retirement.

But this is not an absolute right

which can be clainmed by an officer

who has put in 30 years or service

or has attained the age of 50

years. Thus the general inpression

which is carried by npst of the

enpl oyees t hat conpul sory

retirement under these conditions

i nvol ves some sort of stigma nust

be conpletely renoved because rule

16(3) does nothing of the sort."
This court also considered the argunents of respondent that
the order was based on material which was non-existent
i nasmuch as there were no adverse renmarks against himand if
there were any such remarks in his confidential reports it
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shoul d have been communicated to him under the Rules. The
Court said :-

"This argument, in our opinion,

appears to be based on a serious

m sconception. In the first place,

under the various rules on the

subject it is not every adverse

entry or renmarks that has to be

comruni cat ed to t he of ficer
concerned. The superior officer my
make certain remar ks whi | e

assessing the work and conduct of
the subordinate officer based on
hi s per sonal supervi si on or
contact. Some of these remarks may
be purely innocuous, or nmay be
connected with general reputation
of~ honesty or -integrity 6 that a
particul ar officer enjoys. It wll
i ndeed be difficult i f not
i mpossible to prove by -positive
evi dence that a particular officer
i s dishonest but those who has had
the opportunity to wat ch the
performance of the said officer

from close gquarters are in a
position to know the nature _and
char acter not only of hi s

per f or mance but al so of t he
reputation that he enjoys. The High
Court has also laid great stress on
the fact that as adverse entries
had not been communi cated to Reddy,
therefore, the order inpugned is
illegal. W find ourselves  unable
to agree with the view taken by the
H gh court”
In Brij Mhan Singh Chopra vs. State of Punjab (1987 (2) SCR
583), this Court adopted a sonewhat different approach. The
judgrment in the case of ME. Reddy was not noticed. In this
case the Court held that it would be unjust and contrary to
the principles of natural justice to retire prematurely a
Government enpl oyee on the basis of adverse entries which
were either not comunicated to him or if conmunicated
representati on mnade agai nst those entries wer e not
consi dered and disposed of. This judgment. —given by Two
Judges Bench has been expressly overrul ed by a Three Judges
Bench judgnment of this Court in Bai kuntha Nath Das and Anr.
vs. Chief District Medical O ficer, Baripada and Anr. (1992
(2) SCC 299). The question for consideration before this
Court in this latter case was whether it was pernissible to
the Governnent to order conpul sory retirenent of a
CGovernment servant on the basis of materials which included
uncomuni cated adverse remarks. This Court considered
various judgnents on the issue and laid the followng
principles :-
" 34. The foll owi ng principles
emerge fromthe above discussion :
(i) An or der of conpul sory
retirement is not a
puni shnment. It implies no
stignma nor any suggestion of
m sbehavi our .
(ii) The order has to be passed by
government on form ng t he
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Sane view was again

j udgrment of this Court
C.S. N Murthy (1992 (2) SCC 317).
In Union of India vs. V.P. Seth (AIR 1994 SC 1261),

VS.

opinion that it is in the
public interest to retire a
gover nnment servant
conpul sorily. The order is
passed on t he subj ecti ve
sati sfaction of the
gover nnent .

(iii) Principles of natural justice

(iv)

(v)

have no place in the context
of an order of compul sory
retirement. This does not nean
that judici al scrutiny is
excl uded al together. Wile the
H gh Court or this Court would
not examine the matter as an
appel | ate court, t hey may
interfere if t hey are
satisfied that the order is
passed (a) mala fide or (b)

that it is based on no
evidence or (c) that it is
arbitrary - in the sense that

no reasonable person woul d
formthe ‘requisite opinion on
the given material; in short,
if it is found to be a
perverse order.

The governnent (or the Review
Conmittee, as the case nay be)
shall have to consider the
entire record of service
before taking a decision in
t he mat t er - of course
attaching nore inportance to
record of and performance
during the later vyears.  The
record to be so considered
would naturally include the
entries in the confidentia

records/character rolls, “both
favourabl e and adverse. If —a
government servant is pronoted
to a hi gher post
notw t hstandi ng the adver se
remarks, such remarks | ose
their sting, nore so, if the
promotion is based upon nerit
(sel ection) and not upon
seniority.

An or der of conpul sory
retirement is not liable to be
guashed by a Court nmerely on
the showi ng that while passing

it uncomruni cat ed adver se
remarks were also taken into
consi derati on. That

circunstance by itself cannot
be a basis for interference.

Interference is pernissible only on

t he

gr ounds mentioned in (iii)

above. "

affirmed i n anot her Three Judges Bench
in Poss and Tel egraphe Board and Anr.

a
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decision to retire respondent was taken on his conpleting
fifty years of age and after perusing his record of service.
He chal |l enged this order under Section 19 of t he
Admini strative Tribunals Act, 1985 before the Centra

Admi ni strative Tribunal, Jabal pur Bench. The Tribunal set
aside the order of premature retirement on the sole ground
that certain adverse remarks nmade in the Confidential Report
of the respondent had not been conveyed to himand yet they
were taken into consideration in passing the inpugned order

The stand of the Union of India was that the entire record
of service of the respondent had been taken into
consideration and it was realised that his integrity was
suspect and, therefore, decision was taken to compul sorily
retire himfromservice. This Court noticed that it would be
clear that on overall assessnent of the officer his
integrity was found to be suspect and, therefore, it was
decided to exercise the power .of compul sory retirement. The
Tri bunal, however, <cane to the conclusion that as the
adverse renmarks of 1985-86 " and 1986-87 had not been
comuni cated and as the earlier adverse remarks in
connection_ with the integrity of - the respondent stood
eclipsed by his subsequent pronotions, the authorities were
not justified in termnating his services by way of
conpul sory retirenent. Relying on two decisions of this
Court in Baikund Nath~ Das and C S.N. 'Murthy this Court
observed that the position of |aw has been settled and the
order of the Tribunal could not be sustained as the sane
runs counter to the principles laid down in the said two
deci si ons.

The facts in the present case are quite simlar to that
in Union of India vs. V.P. Seth. Here also the only ground
on which the order prematurely retiring Qurdas Singh was set
aside was that two adverse entries after his pronotion from
the rank of Asstt. Sub-Inspector to sub-Inspector were not
conmuni cated to himand earlier adverse entries could not be
taken into account because even when those existed Gurdas
Singh had earned his pronption. It is not necessary for us
to again reiterate the principles where the Court’ wll
interfere in the order of premature retirenment ‘of an
enpl oyee as these have been accurately set down by various
pr onouncemnent s of this Court and particularly-in Baikund
Nath Das case. Before the decision to retire a Governnent
servant prematurely is taken the authorities are required to
consider the whole record of service. Any adverse entry
prior to earning of pronmption or crossing of efficiency bar
or picking up higher rank is not w ped out and can be taken
into consideration while considering the overall performance
of the enployee during whole of his tenure (of service
whether it is in public interest to retain him in the
service. The whole record of service of the enployee wll
i ncl ude any unconmmuni cat ed adverse entries as well .

We are, therefore, of the viewthat the suit filed by
Gurdas Singh had no merit and the issue whether order dated
Septenber 3, 1987 of his premature retirenent and that dated
Noverber 18, 1987 di smi ssing the appeal as illegal and void
was wongly decided in his favour. W, therefore, allowthe
appeal filed by the State of Punjab and disnmiss the suit
filed by @urdas Singh. In consequence appeal filed by Gurdas
Singh is also dismssed. There shall be no order as to
costs.




