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Cvil Procedure-Irrigation tank-Inproving efficiency of-
CGover nirent pr oposi ng alterations-Suit to restrain

CGovernment-1f barred-Madras Irrigation Tanks (I nprovenent)
Act, 1949 (Mad. XI X of 1949), ss. 3, 4-Madras Irrigation
Tanks (Im provenent) Rul es, 1950, r. 5.

HEADNOTE

The lands of village Gudur were irrigated by tanks which
recei ved water fromthe Venkatagiri river through the "Gudur
ani cut systenl. The CGovernnent proposed to make al terations
in the Chennur anicut up the river for supplying ‘water to
the Chennur tank for irrigating lands of village Chennur
The residents of village Gudur filed a suit for a
declaration that the Government had no right to alter _or
extend or add to the Chennur anicut over —the river, and
stated in the plaint that it was not necessary to ask for a
permanent injunction as the Governnent was bound to give
effect to the declaration granted by the Court.

Held, that the suit was barred by s. 4 of the WMadras
irrigation Tanks (I nprovement) Act, 1949. Secti on 4
provi ded
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that no court shall entertain any suit for an injunction to
restrain the exercise of any powers conferred on Governnent
by s. 3. Section 3 enpowered the Governtnent to "raise the-
full tank level of any tank or to take any other rmeasures
for increasing its capacity or efficiency". The proposed
alterations were wthins. 3 as they would increase the
efficiency of the Chennur tank by nmaking a | arger supply of
wat er available wi thin the hol ding power of the tank. It
was not correct to say that s. 3 only aut hori sed
i nprovenents in the tank itself or in the supply channels
fromthe tank but not in the anicut. Though the plaintiffs
did not formally ask for an injunction, the suit, in effect,
was one for an injunction to restrain the Governnent from
exercising its powers under s. 3.

It is clear that the action proposed to be taken by Govern-
ment was under the powers given under s.3. The nere fact
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that no notice as required by r. 5 specifying the nature of
the inprovenent, its cost etc. was issued did not indicate
that the action was not under s. 3 nor did it invalidate the
order proposing the inprovenent. The proposed action had
not been taken when the suit was filed and there was stil
time to publish the notice.

JUDGVENT:
ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 614 of 1961
APpeal by special |eave fromthe judgment and decree dated
Decenmber 22, 1959, of the Andhra Pradesh H gh Court,
Hyderabad in Second Appeal No. 428 of 1959.
A V. Viswanatha Sastri and T.V.R  Tatachari, for the
appel | ant s.
A. Ranganadham Chetty and P. D. Menon, for the respondent
No. 1.
1962. Sept enber 26. The Judgnent of the Court was
del i vered by.
S.K. DAs. - J.-This is an appeal by special |eave and the
short question for decision is the true scope and effect of
s. 4 of the Madras Irrigation Tanks (Inprovement) Act, 1949
(Mad. XIX of 1949), hereinafter referred to as the Act.
The section is in these terns :-
"No Court shall entertain any suit or appli-
cation for the issueof an- injunction to
restrain
310
the exercise of any powers conferred on the
Gover nent- by section- 3."
The courts bel ow have dism ssed the suit brought by the
appel lants, holding on a prelimnary issue that. S 4
aforesaid applies and the suit cannot be entertained. The
guestion before us is, whether this finding is correct.
We nust first state the relevant facts. The appellants were
the plaintiffs in the first court. They brought the suit in
a representative capacity on behalf of the roots of severa
vill ages whose lands are irrigated by what is locally  known
as the "Qudur anicut system'. There is a stream or snal
river known as Venkatagiri river which flows west™ to east
and then takes a turn to the south. It passes by or —near
villages Chennur, Gudur, etc. The case of the appellants
was that fromtinme imenorial their lands were irrigated
fromfour tanks; three of the tanks received their supply of
water fromthe Venkatagiri river through a channel emanating
fromthe Gudur anicut at a place called Anant hamadugu. The
fourth tank al so received its supply of water fromthe ’sane
river through a channel enanating fromnear the  "Punbal eru
anicut" further down the river. |In addition, a separate
channel fromthe "Punbal eru anicut" directly irrigated about
Ac. 600--00 of land. It was stated that on the whol e, about
Ac. 4000--00 of the land of the appellants were irrigated in
the manner indicated above under the "Gudur anicut systent.
The ryots of Chennur" a village situate higher up the river,
had also a tank for irrigating their |ands. These ryots
nmade several attenpts to secure a portion of the water of
Venkatagiri river by having an anicut constructed over the
river at a place called Gollapalli, about one mle up the
river, in order to get supply of water to Chennur tank by
nmeans of a supply channel emanating fromnear the place of
the proposed Gollapalli anicut. These attenpts failed in
1929-1930. But they renewed their attenpts
311
and in 1935, the Madras Governnent passed an order (G O
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No. 2241/ 1 dated Cctober 16, 1935) directing the
construction of an anicut at Collapalli for supply of water

to the Chennur tank with certain safeguards to ensure that
the supply to the "Gudur anicut systenmf was not adversely
affected and to utilise only the excess water going to waste
during the flood season for the Chennur tank. The
appel l ants objected to the scheme of G O No. 2241/1 dated
Cctober 16 1935 and the natter was further investigated by
Gover nment . Finally, GO No. 1161 dated May 6, 1939, was
issued nodifying the earlier order in sone respects. In
pursuance of that order, a masonry anicut known as the
Chennur ani cut was constructed in 1944, the details whereof
were stated in Ex. A-6 and sumarised in paragraph 11 of
the plaint. Wth those details we are not at present
concerned, except nmerely to state that the anicut consisted
of two portions : a 'free’ portion 61 feet long on the west
and a ’'fixed portion about 11. 4 feet long, the free
portion to be kept fully planked only when the river was in
flood with aviewto divert surplus water to Chennur tank
and- was not to be planked until  the Gudur anicut was
"surplusing". ~The appellants alleged that the Chennur ryots
did not stick to the arrangenents made as a result of G O
No. 1161 dated May 6, 1939, but renewed their attenpts for
getting a larger supply of water from Venkatagiri river and
the appellants cane to know that behind their back and
wi thout notice to them the State Gover nnent passed another
order in 1952 in which they directed (i) the extension of
t he Chennur ani cut by another 46 feet., (ii) renoval of the
dam stones and pl anks al together and the construction of a
per manent masonry wall over the crest of the anicut to the
entire length of 175 feet, (iii) raising the height of the

wall by 3 feet nore, and (iv) installation of three vents
with screwgearing-shutters for the flow of water down the
Chennur ani cut. The appellants alleged that this  would

seriously affect their accustoned right to the supply of
water from
312
Venkatagiri river under the "Qudur anicut systenf and
practically deprive themof water during the | owsupply and
spring periods. They, therefore, prayed for a decree-
(a) declaring that the defendant has no
right in the circunstances stated above to
alter or extend or add to the Chennur anicut
over Venkatagiri river at Gollapalli~ in _any
manner what soever;
(b) for costs of the suit ; and
(c) and for such other and further reliefs
as in the circunstances the court may deemfit
and proper in the circunstances.
They specifically said in the plaint that it was not
necessary to ask for a permanent injunction "as t he
def endant (neaning the State of Andhra Pradesh) was | bound
and certain to give effect to the declaration granted by the
court". At first, the State of Andhra Pradesh was the only
def endant . Certain other defendants, presumably ryots  of
Chennur, were made parties-defendants on a | ater date.
We have given above a sunmary of the case of the appellants
as alleged in the plaint. A witten statement was filed by
the State of Andhra Pradesh, as also by the 4th defendant,
in which it was averred that the proposed alterations to the
Chennur anicut would not injuriously affect the rights of
the appellants and certain details were given as to the
flow of water in the river at different times. As we are no
deciding this case on nerits, we are not proposing to enter
into those details. By a supplemental witten statenent the
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def endant - St at e, respondent before us, took the plea that s.
4 of the Act was a bar to the entertainnent of the suit.
This plea was taken up for trial as a prelinmnary issue.
The trial court held in favour of the State. An appeal to
the District

313
judge failed and so al so a Second Appeal to the Hi gh Court.
The points which have been urged on behalf of the appellants
are these :-

(1) The provisions of s. 3 (1) of the Act are restricted to
ef fecting i nmprovenents to a tank as defined in s.2 (d), and
such inprovenent covers, for exanple, raising the height or
increasing the width of the band, or lengthening the wear,
or extending the bed of the tat*; it may even extend to
i mproving the supply channel but does not go any further
the State Governnent in proposing the alterations in the
Chennur anicut arc proposing to do sonething which is in
excess of ‘the powers given by s. 3 (1) and, therefore, s. 4
does not bar the entertainnent of the suit of t he
appel | ant's.
(2)On any view, s. 4 bars the entertainnent of a suit for
the issue of an injunctionto restrain the exercise of
powers conferred on the Government by s. 3 (1); the present
suit is not a suit for injunction and the appellants have
specifically said/'that they do not ask for an injunction
therefore, s. 4 is no bar
(3) The State Government did not purport to act under s. 3
(1) when they passed G O M. 53 F. and A (F.P.) dated
February 15, 1952, and as they did not issue a notice as
required by r. 5 of the Madr as Irrigation Tanks
(I nprovenent) Rules, 1050, the action proposed to be taken
by them cannot conme under s. 3 (1); therefore, s. 4 does not
apply.
(4)Section 3 (1) is ultra vires the Constitution and s. 4
must fall within s.3.
We shall now proceed to consider these points one by  one.

Earlier in this judgnent, we have read s. 4 of the Act.
That section is closely connected
314

with sub-s. (1) of s._3 and we nmay now set out that sub-

secti on.
"S. 3 (1) Notwi thstandi ng anything contained
in any other law for the tinme being in force,
the Governnent shall have power to raise the
full-tank level of any tank-or to take any
ot her measures for increasing its capacity or
efficiency, wherever it nmay be situated and

whether in a ryotwari, zam ndari, inandari or
ot her area."
It wll be useful if we briefly refer here to the preanble

and sonme of the other provisions of the Act in order to show
what is the object or purpose of the Act. The long title of
the Act shows that it is an Act "to enpower the State
CGovernment to increase the capacity and efficiency  of
irrigation tanks in the State of Madras." The preanble also
states :-
"Whereas it is expedient to enpower the State
Government to increase the capacity and effi-
ciency of irrigation tanks in the State of
Madr as; ..."
Section 2(d) of the Act defines a tank to nean an irrigation
tank in the State of Madras. Then cone ss.3 and 4 which we
have already quoted. Section 5 deals with the paynent of
conpensation where, in consequence of anything done in
pursuance of s. 3, the owner of any land or property
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sustains |loss or damage including any dimnution of the
supply of water to any land or any tank or other source from
which water is supplied. The conpensation is to be
determined in the manner laid down in s.5. Section 6
provides for an appeal against the Order of the Collector
under s. 5 to the Subordi nate Judge’s court having jurisdic-
tion over the area in which the |land or property for the
danage to which conpensation is to be paid is situated

Section 7 deals with the power to nmake rules and one of the

rul es, viz., rule 5 of the Mdras Irrigation Tanks
(I'nproverment) Rules, 1950, nade in pursuance of that power
wi Il be considered by us |later.

315

Very briefly put, the object of the Act is to increase the
capacity and efficiency of irrigation tanks in the State of
Madras and s. 3 (1) gives the State Government power to take
measures for the  purpose of increasing the capacity or
efficiency of irrigation tanks, whether the irrigation tanks
be situated in a ryotwari, zanm ndari, inandari or other
area. Qbviously, the purpose is to.increase facilities for
irrigation_ of agricultural lands from irrigation tanks.
Now,, there is no dispute before us that the Chennur tank as
well as the four tanks fromwhich the appellants get a
supply of water for irrigating their lands are irrigation
tanks within the neaning of the Act. The controversy before
us has centered round the expression "to ‘take any other

nmeasures for increasing its capacity or efficiency." The
expression "its capacity or efficiency" undoubtedly means
the capacity or efficiency of the irrigation tank in ques-
tion which, in this case, is the Chennur tank. The word

"capacity’ in its ordinary dictionary sense neans  "hol di ng-
power" or "receiving-power" and nust, we think, depend on
the cubic content of the tank. Learned -counsel ‘for the
respondent-State has conceded before usthat the proposed
alterations in the Chennur anicut do not increase the
capacity of the Chennur tank. - He has however very strongly
contended that the proposed alterations in the Chennur
anicut wll increase the efficiency of the Chennur tank by
making a larger supply of water available wthin the
hol di ng power of the tank. He has al so contended that there
is no reason why a narrow i nterpretation should be put on_s.
3 (1) so as to restrict the inprovement measures to - the
wi dth, breadth or depth of the tank or its supply channe
only. He has submitted that if by the proposed 'alterations
in the Chennur anicut there is a, larger supply of water to
the Chennur tank through its supply channel, then the
nmeasures which 'the State CGovernnent are proposing to take
are undoubtedly neasures 'for increasing the efficiency of
"the Chennur tank. Learned counsel for the appellants,
316
on the other hand, has subnmitted that the word *efficiency’
read in the context of the definition clause ins. 2 (d),
nmeans only efficiency in the distribution of water from the
tank itself. The sane contentions were urged in the  High
Court also and, dealing with these contentions, the |earned
Chief justice said :-
""The efficiency of a tank depends in a |arge
nmeasure upon the quantity of Water that is
available for irrigation purpose. W t hout
sufficient volume of water, a tank could not
fulfill the purpose for which it was dug.
Therefore, it should have sufficient quantity
of water to nmaintain 'its efficiency’. To
construe it in the manner suggested by the
counsel for the appellants is to deprive these




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 8

words of a part of their content."

W are in agreenment with the view thus expressed by the
| earned Chief justice. Learned counsel for the appellants
has submitted that the Chennur tank and its supply channe

only can be the objects of inprovement neasures by the State
CGovernment, but not the Chennur anicut on the Venkatagiri
river. W are unable to agree and see no reason why such a
narrow construction shoul d be put on sub-s. (1) of s. 3. The
supply channel to the Chennur tank takes off water from the
Venkatagiri river and it starts from near the Chennur

ani cut . It is obvious that if the supply channel does not
supply sufficient water to the tank, then the tank loses its
ef ficiency. If the supply of water is increased, then the
efficiency of the tank is also increased. The proposed

alterations in the Chennur anicut are intended to increase
the vol ume of water which will go through the supply channe
to the Chennur tank and in that-sense, the measures proposed
to be taken are measures to inmprove the efficiency of the
Chennur tank. ~ A question was nooted before us as to how far
the State Governnent can go up the river in order to inprove
the Chennur tank. Perhaps, the answer to that question is
t hat
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the i nprovenent neasures proposed to be taken nmust have a
direct and proximate relation to the tank, the efficiency of
which is’ to be increased. The State Governnent cannot go
up the river to a distance of several niles and take
nmeasures which have no direct or proximate relation to the

tank in question. In the case before wus,  however, the
supply channel to the Chennur tank emanates from the very
pl ace where the Chennur ani cut has been made. Qovi ousl y,

therefore, the Chennur anicut is neant for the purpose of
feeding the supply channel to the Chennur tank. The
connection is both direct and proximate. W are, therefore,
of the opinion that the viewconcurrently taken by the
courts belowis the correct view and the nmeasures which the
State Governnment are proposing to take in the matter of
i mprovi ng the Chennur anicut are neasures which come within
s. 3 (1) of the Act. The first contention urged on behalf
of the appellants nust therefore be overrul ed.

counsel for the appellants wished to read fromthe speeches
made by sone of the nenbers of the State legislature and the

answers given by the Mnister piloting the Bill, in order to
show that s. 3 (1) was not intended to cover alterations to
an 'anicut’. It is, however, well settled and this court

has so ruled in nore than one decision, that |I|egislative
proceedi ngs cannot be referred to for the purpose of
construing an Act or its provisions, though such proceedi ngs
nay be rel evant for the pr oper under st andi ng of
ci rcunst ances under which the | egislation was passed and the
reasons which necessitated it. Learned counsel - for the
appel l ants has also referred to the provisions of the Mdras
Irrigation Wrks (Repairs, Inmprovenment and Construction)
Act, 1943 (Mad. XVIl of 1943) and submitted that those
provi sions authorised the Governnent to repair or inprove
irrigation works or construct new irrigation works. Thi s
contention was al so considered by the | earned Chief Justice,
and he

318

rightly pointed out that the scope of the two statutes was
different : one dealt with private irrigation wrks and the
other with inprovenent of irrigation tanks situate in a
ryotwari, zam ndari , i nandari , or ot her area and
furthernore, the proposed alterations in the Chennur
"anicut’ would not ampbunt to inprovement of any irrigation
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work within the scope of the 1943 Act.
We proceed now to a consideration of the second point. Here

again, we think that the courts below are right. It is
i ndeed true that the appellants did not formally ask for an
injunction; but-, in effect, what they asked for was a

declaration which they said the State CGovernment nust obey
and. would be thus restrained fromexercising the powers
conferred on it by s. 3 (1). W agree with the courts bel ow
that having regard to the pleadings and the reliefs asked
for, the suit was inreality a suit for restraining the
State Government fromexercising its powers wunder s. 3
though framed in such a nmanner as to give the appearance of
a suit for mere declaration. In our opinion, it wuld be a
circunvention of s. 4 to entertain a suit of this nature.
Under s. 42 of the Specific Relief Act, any person entitled
to any right as to any property nmay institute a suit against
a person denying  suchright, and the court may, in its
di scretion, make therein a declaration that he is so
entitled; 'but no court shall make a declaration which would
be futile,assumng that by reason of s. 4 of the Act the
appel l ants _are prohibited by law from asking for an
i nj uncti on. If, on the contrary, the State GCovernment be
bound by the declaration asked for (if granted by the Court)
as is pleaded by the appellants, then the effect would be to
restrain the State Governnent fromexercising its powers
under s. 3(1) of the Act. |If that be the true nature of the
reliefs asked for by the appellants, s. 4 would undoubtedly
apply and the entertainnent of the suit would be barred
under that section.  Learned counsel for the
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respondents suggested an alternative submssion  for our
consideration. He attenpted to construe s. 47in such a way
as would, in his view, bar even a suit ~for declaration
agai nst the State Government. This construction introduced
into the section a nunber of words which do not occur 'there
and dissected ’'the section in a way not warranted by the
plain words used therein. W have come to the conclusion
that the sonewhat novel reconstruction of s. 4 attenpted by
| ear ned counsel for the respondent-State does not nerit any
further exam nation and we prefer to rest our decision as to
the second point on the finding concurrently arrived at by
the courts bel ow.
As to the third point, it may be disposed of on a very short
ground. The High Court has rightly pointed out that -the
order dated February 15, 1952, (Ex. B-1) was based on the
conmuni cati on of the Board of Revenue dated April 8, 1950
( Ex. B-10) and that conmunication states clearly enough
that Governnent was advised that it could take action under
s. 3 (1) of the Act. oviously., therefore, it is not
correct to say that Government did not purport to —exercise
its powers under s. 3(1) as the order (Ex. B-1) -did not
mention it. |If the entire proceeding is considered, it is
cl ear that CGovernnent was purporting to act under the powers
given to it by s. 3 (1).
Rule 5 of the Madras Irrigation Tanks (Il nprovenent) Rules,
1950 states:
"*A notice specifying the nature of t he
i mprovenent to be effected under section 3 and
the probable cost thereof, according to the
technical plan and estimate, shall, in al
cases, be polished or caused to be published
by the Collector of the district. The notice

shall be in form B. Such publication shal

(1) inthe District Gazette;

be-
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(2) by affixture at the site of the proposed

wor K;

(3) by affixture in the village Chavadi in

the village or villages where the | ands under

ayacut of the tank and the | ands proposed to

be benefitted under the work are situated; and

(4) by beat of tomtomin the said village

or villages."
The argunment based on this rule is that the notice required
by it in not having been published, it nust be held that the
State Government. did not purport to act wunder s. 3;
secondly, the rule being nmandatory in nature, failure to
publish the notice as required by the, rule invalidates the
order of the State Governnent dated February 15, 1952, (Ex.
B-1). W are unable to accept either of these two
contentions as correct. W have already pointed out earlier
that Ex.  B-10 on which Ex. B-1 is based, shows that the
State Governnent was proposing to exercise its powers under
s. 3 (1) and asked the Board of Revenue "to get suitable
rules and regulations nmade." ~Secondly, the H gh Court
rightly pointed out that the proposed action had not been
taken when the appellants filed their suit and there was
still time for the State Governnent to publish the notice
under r. 5. In this view of the matter, it is unnecessary to
determne at this stage whether r.5 is mandatory or nerely
directory, and we do not think that non-publication of the
notice in the circunstances can stand in the way of the
application of s. 4 of the Act.
As to the fourth and last point, it is sufficient to point
out that the validity of s. 3(1) was not challenged in any
of the courts below and in an appeal ~ by special |Ieave,
counsel for the appellants cannot be allowed to take a point
whi ch was not urged before.
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For the reasons given above, we would dismss this appea
with costs. W nay, however, point out that Narasi mham J.,
in the course of his judgnment nade sone observations
regarding the nmerits of the claimof the appellants’ which
were not justified and may prejudice the —appellants in
subsequent proceedings. The |learned judge said that it was
not correct to say that the appellants would suffer
dimnution of water-supply by reason of the proposed
alterations in the Chennur anicut; and furthernore that the
proposed neasures woul d augnment the supply of water to  both
Chennur ryots and Gudur ryots. Perhaps, the learned judge
forgot that he was not dealing with the case on nerits. The
only point before him was whether s. 4 barred the
entertainment of the suit. W nust therefore say that' the
| earned Judge's observations on the nmerits of the claim of
ei t her party were premature and not necessary for
determ nation of the only issue which was before the court.
Appeal dism ssed.
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