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Dr. AR JI T PASAYAT, J.

Leave granted.

The appellants call in questionlegality of the judgnent
rendered by a Division Bench of the Del hi Hi gh Court allow ng
the wit petition filed by the respondent and hol ding that the
respondent was eligible for pronotion to the rank of Rear
Admiral. The Hi gh Court was of the view that there were two
vacanci es avail abl e and, therefore, the respondent who was
eligible and at serial No.2 in the nerit list was denied
promotion. The order of the H gh Court is challenged on the
ground that the H gh Court has conpletely |ost sight of the
requirements of Navy Order 4/99. It is the case of the
appel l ants that only one vacancy was under consideration by
the Pronotion Board and, therefore, only the officer who was
at the first rank was appointed. 1n case the vacancies are
nore, particular nodalities are to be adopted and in the zone
of consideration respondent was placed | ower. The Hi gh Court
was not justified in holding that nerely because the
respondent was ranked second in the nerit |ist when the
consi deration was for one vacancy, he ought to have been
appoi nted when two vacanci es were consi dered by the
Pronoti on Board

It is pointed out that the normal procedure adopted is
not disputed by | earned counsel for the respondent that when
consideration is for one post, two "fresh | ook" and two "review'
cases are to be considered in terns of the Directorate
Busi ness Rul es, 2001. The pronotion factors and the
Covernment instructions have one objective i.e. one batch
shoul d not take advantage because of one year vacancy.
Therefore, the cases of 1989, 1990 and 1991 cone within the
zone of consideration and that the consideration was not
confined to one batch and that is why the zone of
consi deration was expanded. The High Court’s view is that
since two vacancies were to be considered, the respondent
automatically becomes entitled to pronotion. By follow ng the
norms of zone of consideration if two vacancies are considered,
he does not cone into zone of pronmotion. In fact, three people
were pronoted taking into account the vacant posts. They
were not parties before the High Court. Therefore, the Hi gh
Court did not disturb them It has not been indicated in the
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High Court’s order as to howits order can be inplenented if
there was no vacancy. Further, the H gh Court shoul d not

have interfered with the policy decision. It was the Chief of
Naval Staff who had decided the norms. It is not the case of
respondent that there mala fides were invol ved.

According to | earned counsel for the respondent, the
H gh Court has taken note of the fact that there were two
vacanci es whi ch coul d have been considered at the tinme of
initial consideration. Therefore, the respondent who was at
serial no.2 in the nerit list should have been automatically
appoi nt ed.

A few provisions in the Regulations for Navy Part 111
(Statutory) Chapter | need to be noted. C ause 10 reads as
fol | ows:

"Before each Pronotion Board, an
Approach paper is to be prepared by the
Per sonnel 'Branch and approved by the CNS
The paper wi'll broadly |ay down the procedure
to be followed by the Board. It will provide
i nformation regarding batches to be
consi dered, nunber of officers to be selected
based on a | ong term perspective and ot her
i nportant policy decisions as applicable. No
departure fromthe procedure stipulated in the
Approach Paper will be permtted w thout prior
approval of the CNS.*"

The sel ection procedure is provided in Clause 11. The
sane reads as foll ows:

“"Nurber of officers to be considered: The
following guidelines will apply with regard to
the nunber of officers to be considered: -

(a) Selection to the rank of Vice Admiral: The
nunber of officers to be considered for
promotion to the rank of Vice Admiral will be

deci ded by the Board based on the seniority
wi se distribution of officers and the nunber of
vacanci es avail able in the higher rank

(b) Selection to the rank of Rear Admiral and
bel ow. For pronotion to the rank of Rear

Admiral and bel ow, officers of each branch w1l
be divided into half-yearly batches dependi ng

on their seniority, i.e. officers of Ist January to
30th June seniority form ng one batch and of

Ist July to 31st Decenber seniority formng the
ot her. The nunber of half-yearly batches to be
consi dered on a particular occasion will be

deci ded on the basis of the Iong and short term
requi renments of the Services and the nunber

of vacancies likely to becone avail abl e.

NOTE: The select list of a particular year wll

be divided into two batches, i.e. Select List A &
B corresponding to the six nmonthly batches
considered in that year. The officers bel ongi ng
to a particular batch list will be considered
together for pronotion irrespective of their date
of confirmation in the rank Select List A and B
will be used only for the purpose of

confirmation in the higher rank, as a batch."
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The nunber of officers to be considered is of considerable
i mportance in the present dispute. The relevant prescriptions
are in Clause 13. The sane read as foll ows:
"The officer, not placed in Select List for
promotion to higher rank will be considered for
pronotion upto three tines in each rank."

Bef ore each Pronption Board, the number has to be fixed
and the Chief of Naval Staff has to fix the nunber. As noted
above, the Chief of Naval Staff had fixed the norns as foll ows:

Vacanci es Area of consideration
1. Two fresh | ook cases Two revi ew cases

2. Four fresh | ook cases Two revi ew cases

3. Seven fresh ook cases Two review cases

It is to be noted that revi ew nunber remai ns constant at
two. There is no dispute that initially the Chief of Naval Staff
deci ded t'hat there was one vacancy.

It is to be noted that the H gh Court has |ost sight of one
rel evant fact that if two vacancies are to be considered for
filling up by the appellant, then the zone of consideration is six
of ficers as against zone of 4 officers taken into account for
filling up one vacancy. If the zone of consideration is in respect
of two vacancies, then two nore officers fromw thin the zone
of consideration for filling up the vacancy are to be considered.
By order dated 10.3.2006 this Court had directed that the
process as directed by the Hi gh Court is to continue, but no
final decision can be taken. It was indicated by way of an
affidavit that the exercise was undertaken and in the said
exercise six officers were considered and the respondent in the
promotional list prepared by the appellants is at serial No.4
and accordingly he does not cone-within the first two nanes
for pronotion as Rear Admiral if only two vacancies are taken
into consideration. The first and second persons in/'the nerit
list are anpbngst the three persons who were pronoted in the
sel ection by the Pronption Board dated 24. 8. 2004.

The High Court seenms to have proceeded on the basis
that there was a conflict between the Mnistry of Defence
Gui del i nes dated 25th Septenber, 2000 and Navy O der
(Special) 4/99 issued by the Chief of the Naval Staff. The
appel | ants have accepted that there is no conflict and the Navy
Order (Special) 4/99 was to prevail. It is to be noted that when
all vacancies are made avail abl e the panel of officers for
consi deration has to be accordingly expanded. There appears
to be no conflict between the Governnent guidelines dated
25.9. 2000 and the policy of the equitable distribution of
vacanci es containing the Naval Order (Special) 4/99. The H gh
Court seens to have proceeded on the basis that when two
vacanci es were avail abl e on 18. 6.2004, one vacancy shoul d
not have been rel eased and the sel ection of the respondent
was to be done automatically. This does not appear to be the
correct approach to be adopted.

The High Court found fault with the procedure adopted

i.e. considering one vacancy on 18.6.2004 and two vacanci es

in the New Board convened on 24th August, 2004 thereby

consi dering cases of five nore officers. There is nothing illega
in the procedure adopted. It was inter alia noted that while
considering the matter on 24th August, 2004, two additiona
vacanci es of 2005 were taken into account keeping in viewthe
gui del i nes issued by the Mnistry of Defence in Septenber,
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2000 and five nore "First Look officers" of next 18 nonths
batch were included in the list for consideration in accordance
with Naval Orders (Special) 4/1999 to ensure equa

di stribution of pronotion factor anongst batches. The Chief

of Naval Staff is required to approve the Approach papers
prepared by the Personnel Branch of the Mnistry of Defence.
The paper laid down the procedure to be foll owed by the Board
and to supply the information regarding the batches to be

consi dered, nunber of officers to be selected and other policy
deci sions. The aforesaid procedure does not appear to have
been departed from Therefore, the H gh Court’s approach is
clearly erroneous and deserves to be set aside which we direct.
The appeal is allowed but w thout any order as to costs.




