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The Federation of Custons House Agent s Agent s
Association and others have filed this appeal against the
judgrment of the High Court of Delhi, dismssing the wit
petition filed on behalf of the appellants, questioning the
validity of the Custons House Agents Licensing Regul ati ons,
1984 (hereinafter referred to as the 1984 Regul ati ons) which
have been franmed by the Central Board of Excise and Custons
under Section 146 of the Custons ‘Act, 1962 (hereinafter
referred to as the Custonms Act).
It may be nentioned that the Custonms Act repeal ed the
Sea Custons Act, 1878 wunder which Custons House Agents
Li censing Rules 1960 had been franmed (hereinafter referred
to as the 1960 Rules). Rule 2 (c) of the said rule defined
"Custons House Agent’ to nean a person |icensed under those
rules to act as agent for the transaction of any business
relating to the entrance or clearance of any vessel or the
i mport or export of goods or baggage in any Custons House.
Rule 6 prescribed the conditions which had to be fulfilled
by the applicant before the grant of licence to act as
Cust ons House Agent, saying:
"6. Certain conditions to be
fulfilled by the applicant before
the grant of licence.- An applicant
for a licence shall-
(a) furnish to the Custons
Col l ector satisfactory evidence as
to his respectability, reliabilty
and financial status;
(b) pr oduce satisfactory
evidence to the Custons Collector
that he would be in a position to
muster sufficient clientele and
business in the event of his being
granted the |icence.
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(c) furnish an i ncome-t ax
cl earance certificate."
Rule 9 laid down the details and procedure for exami nation
of the applicant with a viewto ascertain his know edge of
custonms |law and procedure and his fitness to render proper
service, to inporters and exporters. Such exam nation could
be oral or witten or both. In view of Rule 10, the Custons
Col l ector was enpowered to reject an application for the
grant of a licence to act as Custons House Agent, if the
applicant failed to pass the exami nation prescribed under
those rules or if the applicant was not considered suitable
due to any other reason to be stated in witing. After
coming into force of the Custonms Act, the Custom House
Agents Licensing Regulations, 1965 (hereinafter referred to
as the 1965 Regulations) were framed in exercise of the
powers conferred by sub-section (2) of Section 146 of the
said Act. Rule 2(c) defined 'Custom House Agent’ to nean a
person licenced under those regulations to act as agent for
the transaction of any business relating to the entrance or
cl earance of any vessel or the inport or export of goods or
baggage in__any Custom House. Regulation 5 provided that an
application for a licence to act as a Custom House Agent was
to be made in the form prescribed. Regulation 6 prescribed
the conditions to be fulfilled by the applicant before the
grant of licence:
"6. Certain conditions to be
fulfilled by ' the applicant before
the grant of licence.- An applicant
for a licence shall-
(a) furnish to the Collector
of Custons satisfactory evi dence
as to his respectability and
financial status;
(b) pr oduce sati sfactory
evidence to t he Coll.ector of
Customs that he would be in a
position to nust er suf fi ci ent
clientle and business in the event
of his being granted the |licence;
(c) furnish an income tax
cl earance certificate.
Regul ation 9 contained the provision and procedure regardi ng
exam nation of the applicant wth a viewto ascertain his
know edge of customlaw and procedure and his fitness to
render service to inporters and exporters. This exanination
could be oral or witten or both to be conducted by the
Col l ector of Customs or by a conmttee of officers of
customs to be appointed by him for that purpose.. The
regul ati ons which were framed in exercise  of powers
conferred by sub-section (2) of Section 146 of the Custons
Act in the year 1984 referred to above repeal ed the Custons
House Agents Licensing Regul ations 1965. Several changes
were introduced in the 1984 regulations. Regulation  2(c)
defines 'Custonms House Agent’ to nean a person |icensed
under the regulations to act as agent for the transaction of
any busi ness relating to the entry or departure of
conveyance or the inport or export of goods at any customns
station. In view of regulation 4, the Collector may invite
applications for the grant of a licence to act as Custons
House Agent in the nonth of January every year in the form
prescri bed. Regulations 6 and 8 which are the subject matter
of controversy in the present appeal provided the conditions
which have to be fulfilled by the applicant and conceive
grant of tenporary licences as well:
"6. Conditions to be fulfilled
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by the applicant,- The applicant or
the person referred to in d.(b) of
sub-regul ations (2) and (3) of
Regul ation 5 as the case may be,
shall prove to the satisfaction of
the Collector that:

(a) he has the experience of
work relating to cl earance of goods
through the custons for a period of
not | ess than one year; and

(b) t he appl i cant has
financial viability supported by a
certificate issued by a Schedul ed
Bank or such other proof acceptable
to the Col | ector evi denci ng
possessi on of assets of  the value
of not less than Rs.1 lakh in the
case of applicants for the grant of
licence in respect of any one of
the " Custonms Stations -at Bonbay,
Cal cutta, Madras, Cochin, ~Kandl a,
Coa, Mangal or e, Tuticorin or
Vi sakhapatnam and not |ess than
Rs. 50,000 in the case of the each
of the other Custonms Stations,
situated at places other than those
speci fied above:

Provided that in cases where a
Collector’s jurisdiction extends to
nore than one Custons Station the
Col I ector may issue one licence for
all the Stations or nore than one
such station to be specified
inthe Ilicence, waiving the  need
for separate conpl i ance ~of the
provisions of Cds. (a) and (b)
above for such additional = Custons
Stations. The Collector nmay also
wai ve t he need for separate
conpliance of the requirenent of
Regul ation 11 in such cases:

Provi ded further t hat in
pl aces where there is nore than one
Col l ector exercising jurisdiction
over different Customs Stations and

Cust om House Agents, licenced under
the Custom House Agents Licensing
Regul at i ons, 1965 have been

operating in the said Cust ons
Stations on the basis of one
licence, it shall be open to such
agents to obt ai n a tenporary
i cence under Regul ation 8 fromthe
Col l ector other than the one who
has issued them the exi sting
licence, without being required to
conply with the requirenments of
Regul ation 6 in regard to financia
viability or the requirenents as to
fresh deposi t in terns of
Regul ation 11."

" 8. Gr ant of tenmporary
licence. - Any appl i cant whose
application is received within the
| ast date specified in Regulation 4
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On a

and who satisfies the requirenents
of Regulations 5 and 6, shall be
permtted to operate as Custom
House Agent at the Custom Station
for which the application is made
initially for the period of one
year agai nst tenmporary licence
granted by the Collector in this
regard in FormB

Provi ded that when evidence is
produced to the Collector that the
applicant has already availed of
two chances for qualifying in the

witten or or al exam nati on
prescribed in these regulation and
would like to avail ~of the third

chance as soon as the next
examinationis held in ternms of
Regul'ation 9 and that the applicant
has 'been able to account for  the
m ni mum vol ume of work prescribed
for such agents in the course of
one year’'s working, the Collector
may extend the aforesaid period of
one year for /which the tenporary
i cence has been granted by anot her
six nmonths or such further period
not exceeding one year to enable
the applicant to avail of the third
chance for qgual i-fyi ng in the
exam nation in terms of Regulation
9. Wiile granting such extension,
the Collector of Custons shal
satisfy hi nsel f t hat the
requirenments of Regul ati ons
10(1)(a) and 10(1) (b)  had -been
fully met by the applicant.”

plain readings in view of regul ati

has to prove to the satisfaction of th
has an experience of work relating to

through the custonms for a period of not

Incidentally, it may be nentioned th
Regul ation 6 has been substituted

No. 74/ 91 (N. T.)-Cus., dated 15.11.1991 an
fol |l ows:

Thi s

"6. Conditions to be fulfilled
by the applicant.- The applicant or
the person referred to in clause
(b) of sub-regulations (2) and (3)
of Regulation 5 as the case nmay be,
shall prove to the satisfaction of
the Collector that:

(a) is an enpl oyee of a
licensee and that he possesses a
per manent pass in Form G prescri bed
under regulation 20 and has the
experience of work relating to
cl earance of goods through the
custonms, for a period of not Less
than one vyear, in the capacity of
such a pass-holder; and.......... "
was not required under 1960 rul es an

Regul ation 8 provides that an applicant
to operates as Custom House Agent at the Custons Station for
which the applicationis nmade initially

on 6, the applicant
e Collector that he
cl earance of goods
| ess than one year.
at-——clause (a) of

by Noti fication
d nowit read  as

d 1965 regul ations.
shal |l be pernitted

for the period of
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one year against tenporary licence granted by the Coll ector
in FormB. In view of proviso to the said regulation 8, such
applicant is entitled to avail of two chances for qualifying
inthe witten or oral examnation prescribed in those
regul ati ons. However, he may avail of the third chance in
the next exam nation to be held in terms of regulation 9 on
the conditions prescribed in proviso to regulation 8. The
Col l ector has enpowered to extend the aforesaid period sf
one year for which the tenporary licence had been granted
by another six nonths or such further period not exceeding
one year to enable the applicant to avail of the third
chance for qualifying in the exam nation. Regul ation 9 gives
the details of such exam nation which is to be conducted
twice every vyear. A licensee may, having regard to the
vol ume of business transacted by himin view of regulation
20 ‘enploy one or nore persons to assist himin his work as
Cust om House Agent’. Such appointnent of a person by the
licensee is to be nobde only after obtaining the approval of
the Assistant Col'l ector of Custons. Regulation 20(3)
prescribes the condition subject to which such persons can

be appointed by the licensee to assist himin his work as
Cust om House Agent. Regulation 20(3) requires such person
who has been enpl oyed by the licensee to pass the

exam nati on conducted by the Assistant Collector of Custons
within six nonths/'from the date of his appointnent to
ascertain the adequacy of his knowedge regarding the
provisions of the statutes subject to which goods and
baggage are cleared through the Custons.

The appel l ants . chal | enged the validity of regulation 8
aforesaid saying that it has introduced an arbitrary and
irrational provision regarding grant of tenporary Ilicence
before an applicant qualifies at the exami nation to be held.
According to them 1960 rules and 1965 regul ati ons required
the applicant first to appear at - the exam nation and only
after such applicant was selected, a licence was to be
granted to himto act as Custom House Agent, but regulation
8 of 1984 regul ati ons enabl es the applicant, who has not at
all appeared at any such exam nation to act as‘a Custom
House Agent on basis of tenporary licence granted to him by
the Collector. On basis of such tenporary |licence he can act
as Custom House Agent for a period of one year as a natter
of course and upto the period of two years on the condition
prescribed by proviso to regulation 8 which is per se
arbitrary, inasnmuch as a person is allowed to act as Custom
House Agent on basis of tenporary |l|icence wthout his
suitability and qualifications being tested which was a nust
under the earlier rules and regulations. It was pointed out
that the holders of such tenporary Ilicences wthout the
eval uation of their nerit can transact any business relating
to entry or departure of the conveyance or inport or export
of goods at the Custons Station, at, par wth- regular
licensees who have got the |licence after passing the
exam nati ons conducted for their selection. In this
connection reference was made to the Report of the Study
Team on the Custons Departnent, submitted in the year 1967.
In the said report in respect of the clearing agency system
it was suggested that the clearing agency rules should be
tightened to provide effective control over the clearing
agents. For that object strict tests for grant of |icence or
approval to conduct Custom House busi ness should be held. It
al so recommended that clearing agents associ ations shoul d be
encouraged to arrange their affairs Iike a disciplined guild
with a code of conduct, fair scales of charges, arrangenents
for training their staff and regul ati ons regardi ng enpl oyi ng
unqual i fied or wundesirable persons. It was al so pointed out
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that the aforesaid recommendation, that the clearing agency
rul es should be tightened to provide effective control over
the agents had been accepted by the Governnent. Reference
was al so made to the Report of the conmittee for Subordinate
Legislation, submitted in the year 1983 in which the
procedure for inviting applications for grant of |licence to
act as Custons House Agent, conduct of a witten or ora
examnation to satisfy regarding the suitability of the
applicant was recomended apart from other requirenents.
However, it nmay be pointed out that the said comittee
itself had felt:
"....the present restriction

on the nunber of Custons House

Agents shoul d be done away with and

that the 1icences should be thrown

open to al | eligible

candi dates. . ... "

The conmm ttee also recomended:
"The |icence should be issued

initially for a period  of 2 years

and performance of _the applicant

wat ched. The I'i cence will,

therefore, be atenmporary one and

its conversion into a pernmanent

licence will /be conditional on the

applicants’ show ng sati sfactory

turn over and a mnimmlevel of

efficiency."

W are not able to appreciate -as to how the Report of the
Comm ttee for Subordinate Legislation helps the appellants
when the said committee itself recommended that tenporary
Iicence should ba issued initially for a period of two years
and performance of the applicant- be watched ‘and the
conversion of the tenporary licence into a permanent licence
shoul d be condi ti onal on t he applicants’ showi ng
satisfactory turn over and a mnimum |evel of efficiency.
Regul ation 8 of 1984 regulations, appears to have been
framed on the basis of the aforesaid recomendation
regarding grant of tenporary |I|icence for a period ‘of one
year which period can be extended upto 2 years on conditions
prescribed in proviso to regulation 8. If regulation 8 has
been franed on the pattern suggested by the Commttee for
Subordi nate Legislation, we are wunable to appreciate as to
how regulation 8 can be held to be invalid, arbitrary or
ultra vires.

The | earned counsel, who appeared for the appellants,
could not point out that a regulation in the nature of
regul ation 8 could not have been framed in exercise of the
power conferred by sub-section (2) of Section 146 of the
Custons Act. Sub-section (1) of Section 146 prescribes a bar
that no person shall carry on business as an agent -rel ating
to the entry or departure of a conveyance or the inport or
export of goods at any custons station unless such person
holds a licence granted in this behalf in accordance wth
the regul ations. None of the clauses of sub-section (2) of
Section 146 prescribe any restriction on grant of tenporary
licence. The Conmittee for Subordinate Legislation aforesaid
had al so recomended under the heading ‘eligibility
conditions’ that the applicant nust be atleast a graduate
and the desirable qualification should be atleast 3 years
experi ence which could be reduced to 6 nonths in deserving
cases. Then it recomended that such applicant should pass a
witten exanm nation which shall be held annually. It also
recommended that temporary |icence shoul d be i ssued
initially for a period of two years and the perfornance of
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the applicant be watched. The Commttee did not say that
such tenmporary licence should be issued only after the
appl i cant had passed the witten exam nation, rather it laid
enphasis that a tenporary |icence should be converted into
a permanent 'on the applicants showing satisfactory turn
over and a mninmm]level of efficiency’ . In this background,

it is difficult to hold that when regul ation 8 provides for
grant of tenporary licence for a period of one year before
the applicant has qualified in the witten or ora
exam nation so prescribed, it is invalid, arbitrary or
unconstitutional in any manner. Regulation 8 has proper
check and balance in which the experience of work relating
to clearance of goods through the custons as well as the
performance at the qualifying witten or oral exam nation
both have been taken note of. The anendnent which was
introduced in clause (a) —of regulation 6 by the aforesaid
notification dated 15.11.1991 |links the experience of such
applicant ~acquired in accordance with the regulation 20. It
cannot ' be sai d that by postponing the qualifying exam nation

for a period of one year and on fulfilling the conditions of
the proviso to regulation 8 upto 2 years in respect of
temporary |icensee, any irrational procedure has been

prescri bed or adopted. Fromreading regul ations 6, 8 and 20
it is apparent that 1984 regul ati ons have gi ven due wei ght
to the experience as well as to the nerit.

It was pointed out that in nany countries like United
States and Australia, witten exam nation for such Custons
House Agents is a nust and that test should be held at the
threshold. Even wunder regulation 8 a qualifying witten or
oral test is a nust for a tenporary licensee. Regulation 8
requires the applicant who has been permtted to operate as
Custom House Agent to qualify at the witten or ora
exam nation prescribed wthin the periodof one year and
under certain specified conditions within a further extended
peri od of one year.

On behalf of the appellant, reference was made to the
j udgrment  of this Court in. the case of Chandhrakant
Kri shnarao Pradhan vs. The Collector of Custons, Bonbay,
(1962) 3 SOR 108 and it was pointed out that rule 9 of 1960
rul es which provided for exam nation witten or oral or both
was upheld by this Court. Admittedly, in that case neither
there was any controversy nor could have been in respect of
grant of tenporary licence for a linmted period before;
qualifying at the witten or oral exam nation, as there was
no such provision in those rules. That judgnment is of no
help to the appellants. Attention was also drawn to the
judgrment of this Court in the case of D.V.Bakshi vs. Union
of India, (1993) 3 SCC 663 where in a different contest
regul ations 8 and 9 of 1984 regul ati ons had been chal l'enged.
A grievance had been made that 100 marks for witten test
and 50 narks for oral test was arbitrary and irrational. The
controversy with which we are concerned was not involved in
that case. However, incidentally it may be mentioned that in
respect of grant of temporary licence for a period of one
year under regulation 8, it was said:

"The importance of the ora

interviewlies in the fact that the

exam ners have an opportunity to

assess hi s per f or mance as a

temporary licence holder and also

seek his clarification in regard to

certain matters which mght have

come to their know edge during the

period he worked as a tenporary

licence holder. The Regul ati ons
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have, therefore, taken care to
ensure that he has experience of at
| east one year as an apprentice to
an agent before he applies for the

grant of licence. In order to
assess his work he is given a
tenmporary licence bef ore he
qualifies by cl earing t he
prescri bed exam nati on. The

authorities have the opportunity of

assessing his know edge regarding

the laws and procedure through the

witten examination.. It nust be

remenbered that the custonms station

is a place of work. Observance of

regul ations is absol utely essentia

as novenent of very val uabl e goods

takes place  and-only sufficiently

experi enced hands can be permtted

to act- as agents. He nust satisfy

t he authorities t hat he has

adequate know edge regarding the

aws and the procedure connected

with the clearance  of goods and

that he actuallyis in a position

to handle the work fromthe nonent

he is |licensed. The assessnent of

his work during the period he holds

the licence is, therefore, of great

rel evance and that can be done at

the oral test only. The assessnent

has to be nade on the basis of his

per f or mance as a temporary

i cencehol der and his capacity to

handl e goods as an agent —at the

customs station.”
It can be said that in the aforesaid judgnent this Court has
inmpressed the wutility of the tenporary licence for purpose
of the assessnent of the work of such tenporary Iicence
hol der.

Accordingly, the appeal is dismssed. There shall be no
order as to costs.




