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ACT:

CGuj arat Prevention of Anti-Social Activities Act, 1985:
Section 3(1)--Detention--Order cannot be nade after consid-
ering previous grounds of detention quashed by Court.

Vague avernments nade in grounds of detention----Bad in | aw.

HEADNOTE:

The petitioner was detained on October 12, 1988 under
Section 1) of the Gujarat Prevention of Anti-Social  Activi-
ties Act, 1985. The grounds of ~detention and docunents
mentioned therein were served on himon the date of deten-
tion.

Earlier, the petitioner was detained in 1985 under the
Nati onal Security Act, 1980 and was rel eased. Again in 1986
he was detai ned under the Gujarat Prevention of ~Anti-Socia
Activities Act, 1985. On a wit petition, the Gujarat High
Court quashed the detention order and released him These
two detention orders were al so taken into consideration by
the Detaining Authority in arriving at his subjective satis-
faction as regards detention of the petitioner in 1988.

In the present wit petition, the petitioner has chal -
| enged the detention order passed on 12.10.88 on the grounds
that the order was vitiated since the Detaining  Authority
relied upon earlier detentions in arriving at his subjective
satisfaction, non-disclosure of nanes and addresses of
wi t nesses whose statenents were nentioned in the grounds of
detention and the vagueness of the statenents nmade  in the
grounds of detention

On behalf of the Respondents it was contended  that
though the earlier two detention orders were nentioned in
the grounds of detention they were not considered by him in
forming his subjective satisfaction for clanping the order
of detention.

Allowing the Wit Petition.

HELD: 1. It is now well settled that while considering the
scope of

584

Section 15 of the Act the nmodification and revocation of
detention order by the State Governnent shall not bar naking
of another detention order on fresh facts when the period of
detention has come to an end either by revocation or by
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expiry of the period of detention. But an order of detention
cannot he nmade after considering the previous grounds of
detention when the sane had been quashed by the court, and
i f such previous grounds of detention are taken into consid-
eration while formng the subjective satisfaction by the
detaining authority in making a detention order, the order
of detention will he vitiated. It is of no consequence if
the further fresh facts disclosed in the grounds of the
i mpugned detention order have been considered. [588F-G

589A. B]
Abdul Latif Abdul Waheb Shei kh v. B.K Jha and Anr., [1987]
2

SCC 22 and Chhagan Bhagwan Kahar v. Shri N. L. Kalna & Os.,
JT 1989 1 SC 572, relied on.

2. In the instant case, adnmittedly in the grounds of deten-
tion specific reference has been nmade to the earlier two
orders of detention made in 1985 and 1986 agai nst the peti-
tioner. The contention that though the earlier two detention
orders| have been nentioned in the grounds of detention and
the copy of the orders passed in the previous detention
cases as wellas the grounds of detention were supplied to
the detenu, yet these were not at all considered by the
detaining authority in formng his subjective satisfaction
for clanping the order of detention, cannot he sustained in
view of the statenents nade in the grounds of detention

[ 589C E]

3. The other grounds regarding the vagueness of the
averments made in the grounds about the petitioner indulging
in crimnal activities apart fromthe five crimnal cases
| odged wunder the Prohibition Act and mentioned in the
grounds of detention do not satisfy the requirenents envis-
aged in s. 3(1) of the Act inasmuch as the said five specif-
ic crimnal cases have no connection w th the maintenance of
public order. The aforesaid crininal ~activity does not
appear to have disturbed the even tenpo of I|ife of the
people of the particular locality. These statements are
vague and wi thout any particulars and such vague avernents
nmade in the grounds of detention are bad inasmuch as the
detenu could not make an effective representation against
the inpugned order of detention. As such the detention order
is illegal and bad. [589F-H

Abdul Razak Nanhekhan Pat han v. The Police Conm ssi oner
Ahrmedabad & Anr., [1989] 3 S.C R 569, referred to.
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JUDGVENT:

ORIGNAL JURISDICTION:. Wit Petition (Crimnal)’  No.
485 of 1988.
(Under Article 32 of the Constitution of India).
T.U Mehta and S.C. Patel for the Petitioner
G A Shah, Ms. H Wahi and M N. Shroff for the Respondents.
The Judgrment of the Court was delivered by

B.C. RAY, J. The petitioner has questioned in this wit
petition the legality and validity of the inmpugned order of
detention nade on Cctober 12, 1988 by the respondent No. 1
under sub. s. 1 of sec. 3 of the G@ujarat Prevention of
Anti-Social Activities Act, 1985 with a viewto prevent him
fromacting in any manner prejudicial to the maintenance of
public order in the area of Ahnedabad city. The petitioner
was detained by the respondents and was served wth the
grounds of detention alongwith the docunments nentioned
therein on the very day of detention that is, October 12,
1988. The grounds of detention were in Gujarati.
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The petitioner in the wit petition has stated that he
was previously detained under the National Security Act,
1980 S.R No./PCB/ DTN PASA/ 37/85 on May 23, 1985 and was
rel eased on June 28, 1985. The petitioner had been detained
under the Cujarat Prevention of Anti-Social Activities Act,
1985 hereinafter referred to in short, as "PASA Act’. The
sai d order was challenged by wit petition before the Qja-
rat Hi gh Court which quashed the sane and the petitioner was
rel eased fromdetention. The main thrust of challenge to the
i mpugned order of detention is that the detaining authority
in addition to new facts has taken into consideration the
earlier two detention orders as well as the grounds of
detention referred to therein presumably for the purpose of
arriving at his subjective satisfaction that inspire of the
earlier detention order which was of course, quashed and set
asi de the detenu has been persistently continuing his anti-
social activities and as such the order of detention was
cl anped. This has vitiated the inpugned order of detention
Q her challenges such as non-disclosure of nanes and ad-
dresses. ‘of four w tnesses whose statenents have been nmen-
tioned with the grounds of detention and have been served
alongwith the grounds as well ‘as the vagueness of the state-
ments nmade in the grounds about the alleged crimnal activi-
ties of the detenu has rendered the order illegal and bad as
the petitioner was prevented from naking an effective repre-
sentation agai nst the sane.

586

The rel evant portion of the grounds are extracted hereunder
"You are indul ged into anti-social activities
by selling stocking and keeping in possession
of yourself or through other person the Eng-
lish and Deshi |iquor of Dariapur area in this
connection the offences under Bonmbay ' Prohibi -
tion Act. 1949 are registered against. you,
wherein you were arrested, the details of
whi ch is as under:

S.No. Police Ofice Section St ock Di sposal
Station Regis- Sei zed
ter No.
Dari apur 106/ 88 Prohi bi tion 7575 m-. under
Act, ss. 66(3), English i nvesti -

65(A), (E), 68, 5 Lt. Deshi gati on
81, 85(1)(3) Li quor.

Rs. 1971
Dariapur 120/ 88 Prohi bi tion 8640 mi. under
Act, secs. Engl i sh i nvesti -
66(3), 65(A), liquor. gation.
(E), 68, 81,
85(1)(3). Rs. 940.
137/ 88 Prohibition 3 105 m. "
Act, secs. Engl i sh
66B, 65(E), Iliquor
81, Rs. 940.
" 145/ 88 " 166 bottles. "
Engl i sh
l'iquor.
Rs. 1300.

" 146/ 88 Prohi bi tion 82 Lt. "
Act, s. 66B, English
65E. ['iquor.
Rs. 800.
Accordingly, wupon careful perusal of t he
conpl ai nt and papers encl osed with the propos-
al it appears that you are a Prohibition
Bootl egger, and doing illegal activity of
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selling English and Deshi |iquor. You and your
conpanions are beating and showing deadly
weapons |i ke Rampuri knife to

587

the i nnocent persons passing through the said
locality on the prom se of being ’Batmdar’ of
police. And vyou are beating the person who
oppose your activity of liquor, you are com
pelling to bring stock of liquor to the Mtor
Vehicles like Auto Ri ckshaw and upon denial to
do so, you threat to kill himby Rampuri knife
your custoners who are drunken are teasing to
the wonen passing fromthere, and if any one
oppose or request not to do so, your threats
showi ng Ranpuri. knife to kill to the innocent
persons  are-and an at nosphere of danger and
vi ol ence is spread over because of your such
of fensive activities and as you are doing acts
which~ are obstructive in maintaining public
admini stration.” You are an obstruct in min-
tai ni ng public adnministration.

You ~are -an obstruct in mai nt ai ni ng
public adm nistration in view of the fact and
resul t of your above stated anti-social activ-
ities, and fact of such instances are also
stated by the peace | oving people doing busi-
ness in the above area, copies of their state-
ments are given to you herewith

As  your offensive activities are ob-
structive in public adm nistration. you were
det ai ned under NASA 1980 by this office order
No. PCB/ DTN/ NSA/ 37/ 85 date 23.5.85 ‘and were
rel eased fromdetention on 28.6. 85.

And your offensive activities are ob-
structive to the maintenance to public admn-
istration that you were detained under PASA
Act , 1985 by this office or der No.
PCB/ DTN PASA/ 36/ 86 « dt. 26.9.86, as ‘you have
filed wit petition in the Honourable Gujarat
H gh Court against this order the Honourable
Hi gh Court has on 25.6.87 passed an order to
rel ease you fromdetention.

Accordingly, looking to the over all
fact, | amsatisfied that you are prohibited
boot | egger and known a headstrong and angry
person, and an atnosphere of fear and viol ence
is spread over in residents of the said |ocal-
ity because of your above anti-social activi-
ties, such activities cannot be refrai ned by
taki ng steps under the common | aw. "

The affidavit of reply affirned by M. S.N Sinha, - Comm s-
si oner
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of Police, Ahnedabad city has been filed on Decenber 7,
1988. In paragraph 4, it has been stated that in fact the
petitioner belongs to the gang of Abdul Latif and has not at
all been falsely prosecuted in any case, it has also been
submitted that the petitioner was not good and was i nvol ved
in activities which affect the society adversely. In para-
graph 9 of the said affidavit it has been denied that the
grounds are not relevant for the purpose and the present
detention order has been passed totally on a different and
fresh grounds. It has al so been subnmitted therein that it is
absolutely wong to say that the earlier two orders passed
against the petitioner were illegal in any manner. CQut of
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the two detention orders, order of 1985 was passed under the
Nati onal Security Act in view of the fact of public riots in
the Ahnmedabad city and order of 1986 was passed on the
ground of the petitioner .being bootlegger and dangerous
person on account of pendency of certain prosecution and
both of which were passed by his predecessor and therefore,
the said orders have nothing to do with the present orders.
It has been further submitted that it is absolutely wong to
say that the sponsoring authority has not submitted the
earlier order of release of the petitioner by the Board and
the CQujarat High Court. The grounds of detention make it
abundantly <clear that this fact was clearly considered and
thereafter the detention order has been passed and there-
fore, there is no substance in the contention that the
decision of detention  would have been different if the
earlier orders of release would have been placed before him

The nost inportant question that posed itself for con-
sideration in this case is whether the detaining authority
while ' considering the fresh facts disclosed in the grounds
of detention has taken into consideration the earlier two
detention  _orders--one of 1985 under the National Security
Act and the other of 1986 under the PASA Act in forming his
subj ective satisfaction that the detenu inspite of the
passing of the earlier two detention orders has been per-
sistingly indulging in his anti-social activities and as
such in preventing such crimnal activities which posed a
threat to the maintenance of public order the inpugned order
of detention has been made by him 1t -is now well settled by
the decision of this court while considering the scope of s.
15 of PASA Act that the nodification and  revocation of
detention order by the State Governnent shall not bar naking
of another detention order on fresh facts when the period of
detention has come to an end either by revocation or by
expiry of the period of detention

Ref erence may be made in this connection to the decision
of this court in Abdul Latif Abdul Waheb Shei kh v.B. K Jha
and Anr., [1987]
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2 SCC 22 and in Chhagan Bhagwan Kahar v. Shri N.L. Kalna &
Os., JT 1989 1 SC 572 it is therefore, clear that an order
of detention cannot be made after considering the previous
grounds of detention when the same had been quashed by the
court, and if such previous grounds of detention are taken
into consideration while form ng the subjective satisfaction
by the detaining authority in naking a detention order the
order of detention will be vitiated. It is of no consequence
if the further fresh facts disclosed in the grounds of the
i mpugned detention order have been consi dered.

In the present case, admttedly in the grounds of deten-
tion specific reference has been nmade to the earlier two
orders of detention made in 1985 and 1986 agai nst the ' peti-
tioner. It is also evident that in the schedul e of documents
annexed to the grounds of detention not only the copies of
the order of detention but also of the grounds of detention
in the earlier detention cases have been given to the peti-

tioner. It also appears fromthe statenments nade in the
grounds of detention that the detaining authority took into
consi deration the previous grounds of detention as well as

the orders nade therein even though the sane were nullified
by the High Court as well as by the Advisory Body, presuna-
bly, for the purpose of showing that the detenu inspire of
those earlier orders of detention was continuing his boot-
legging activities. It has been tried to be contended on
behal f of the detaining authority that though the earlier
two detention orders have been nentioned in the grounds of
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detention and the copy of the orders passed in the previous
detention cases as well as the grounds of detention were
supplied to the detenu yet these were not at all considered
by himin forming subjective satisfaction for clanping the
order of detention. This subm ssion cannot be sustained in
view of the statements made in the grounds of detention
The other grounds regardi ng the vagueness of the aver-
nents nmade in the grounds about the petitioner indulging in
crimnal activities apart fromthe five crimnal cases
| odged under the Prohibition Act and mentioned in the ground
of detention do not satisfy the requirements envisaged in s.
3(1) of the PASA Act in as nuch as the said five specific
crimnal cases have no connection with the nmaintenance of
public order. The aforesaid crininal activity does not
appear to have disturbed the even tenpo of Ilife of the
peopl e of Ahnmedabad City or of the particular locality.
Further nore the avernents have been nade in the grounds
are;
"Accordingly, upon  careful perusal of com
pl ai nt and
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papers-encl osed with the proposal it
appears-that you are a prohibition bootl egger
doing illegal activity of selling English and
Deshi’ liquor. You and your conpanion are

bearing and show ng deadly weapons |ike Ram
puri' knife to the
i nnocent persons passing through the said
locality on the prom se -« of beating
"Batm der’. of police. And you are beating
i nnocent —persons who oppose your activity of
l'iquor etc."
These statenents are vague and w thout any particulars as to
what place or when and to whomthe detenu threatened wth
Ranpuf f knife and whom he has alleged to have beaten. These
vague avernents made in the grounds of detention hereinbe-
fore are bad in as nuch as the detenu could not /‘make an
effective representation against  the inpugned ‘order of
detention. As such the detention order is illegal and bad.
It is pertinent to refer to the decision of this court in
the case of Wit Petition (Crl.) No. 15/1989 (judgment of
whi ch has been pronounced today) on this score. It s no,
necessary to consider and decide other questions raised in
this wit petition.

For the reasons aforesaid, we allow the wit petition
and set aside the inpugned order of detention made  agai nst
the petitioner. We direct the respondents to set free the
petitioner forthwth.

G N Petition all owed.
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