IN THE H GH COURT OF JUDI CATURE AT BOVBAY
CRI M NAL APPELLATE SI DE

CRI M NAL REVI SI ON APPLI CATI ON NO. 167 OF 1998

Shri . Mohammed Sannaul | a Gausnuddi n .. Applicant

Am r Sab (Orig. Accused)
V/s.

State of Maharashtra .. Respondent.

(At the instance of N gdi (Orig. conpl ai nant)

Police Station, Pune)

Snt.Sharmla Kaushik wth Shri.Prakash Nai k for the
appl i cant.

Shri.Rajesh More, A P.P. for State.

CORAM S. C. DHARMADHI KARI, J.
DATE 22ND DECEMBER, 2006.
ORAL JUDGEMENT : -
1. This is one nore case of rash and negligent
driving of a truck/lorry on a busy road, namnel vy,

Bonbay- Pune Highway. The accident in this case resulted
in death of 5 (five) persons travelling in a small car

(Maruti-800). This car was crushed by the truck/lorry
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well passed mdnight. The dead include a newwy married
coupl e. Such incidents are increasing day by day.
Al though this accident is of 1998, the situation has far
from inproved. The nunber of licences issued to drive
vehicles, the brand of vehicles and | atest nodels on the
road increasing so also the nodern roads would see nore
and nore accidents on H ghways and | oss of precious human
lives. The warning issued by the Hon' ble Suprene Court is

futile in this era of speed and noderni sati on.

2. The applicant is original accused in R C C No.4 of
1992 which was on the file of the 2nd Joint J.MF.C
Pinpri, Pune. The applicant was accused of having
commtted offences punishable u/s.279, 304(A), 338 & 427
of 1.P.C. so also Sections 78, 112 & 116 of M V. Act.

3. Upon trial, the applicant has been convicted by
the JJMF.C., Pinpri, Pune on 24th June 1994 for the above
of f ences and has been sentenced to suffer si npl e
i mprisonment for three nonths and fine of Rs.500/-. In
default to suffer sinple inprisonnent for one nonth. The
applicant has been convicted and sentenced for al

of fences, save and except the one punishable u/s.427 of

|.P.C The order of conviction and sentence reads thus :
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1. Accused Mohanmmad Sannaul | a Gausnuddin Am r
Sab is hereby convicted for t he of f ences
puni shabl e under sect.304(A), 279, 338 of I|.P.C
r/w. 78/ 112/ 116 of MV.Act (old) and he is
sentenced to suffer S.I. for 3 nonths and to pay
fine of Rs.500/- id/to suffer S.I. for one nonth
for Sec.279 of IPC he is further sentence S. |

for 3 nonths and to pay fine of Rs.500/- i/d

suffer S.I. for nonth for the offence puni shable
u/sec.338 of [.P.C. He is further sentenced to
suffer S.I. for one year and to pay fine of
Rs.500/- i/d to suffer S.1. for one nonths for

the offence punishabl e under sec.304(A) of Indian
Penal Code. He is further sentenced to pay fine
of Rs.300/- for the offence punishable under
sec. 78/ 112/116 of notor vehicle act i/d. to

suffer S.1. for one nonth.

2. Accused is acquitted of the of fence

puni shabl e under sec. 427 of |.P.C.

3. Accused has to under go inprisonnent for
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all the sections concurrently.

4. H s bail bond stands cancel | ed.
4. The applicant being aggrieved and dissatisfied by
this judgenent and order, preferred Crimnal Appeal

beari ng No. 161 of 1994 in the Court of Additional Sessions
Judge, Pune. The | earned Additional Sessions Judge by his
j udgenent and order dated 10th July, 1998 dism ssed the
appeal of the applicant. He maintained the conviction and
sent ence. That is howthe applicant is in revisional

jurisdiction before this court.

5. Ms. Kaushi k appearing for the applicant-accused
submits that the courts below being commtted an error
apparent on the face of the record while holding the
applicant guilty and pronouncing the sentence agai nst him
She submts that the incident is of 4th May, 1991. The
whole incident 1is of a collusion between a truck and a
Maruti vehicle. The truck was com ng from Pune towards
Munbai on the ol d Bonbay-Pune road. The Maruti vehicle
was proceeding towards Pune. The prosecution story is
that the vehicle/truck was being driven at a very high

speed and rashly. Suddenly it came on its wong side,
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nanmely, on the right side and hit the Maruti vehicle. The
accident was of such nature that the vehicle/ Maruti came
under the truck and was crushed conpletely. About five
persons have died in the accident. The 6th person,
original conplainant, nanely prosecution wtness Ashok
Agarwal was also travelling in the vehicle. He was
seriously injured. She submits that there were two
drivers, who were driving the truck at the relevant tinmne.
The applicant was in fact sleeping when the vehicle was
being driven by the other driver. The applicant got up
wi th the sudden jerk when he heard sone screechi ng sounds.
She submts that there were no eye wtnesses to the
acci dent. It is a case of circunstantial evidence. The
applicant was admittedly not at the driving seat. There
are no independent w tnesses. She submits that there are
material contradictions in the version of the prosecution
W t nesses. These contradictions go to the root of the
matter. The contradictions in their version, if seen in
the backdrop of the site panchnama, woul d indicate that
there is no support to the prosecution story. Simlarly,
the testinony of the injured witness is also not reliable
and trustworthy. She submts that the truck has not
crossed over to the right side. There was no divider. On

the other hand, it is clear that if the truck had dented
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on its left portion so also the gl asspane of the w ndow on
the left side having been broken, the entire version, that
the truck came on the wong side i.e. right side of the

road, is false and totally unbelievabl e.

6. The material on record according to her would
reveal that it is the Maruti vehicle which was driven at a
very high speed and as there was a slope and it being
uncontrol | abl e canme on the wong side of the road and that
is how was crushed allegedly. However, the sane is not
possi bl e considering the fact that the |left side bunper of
the truck has been dented. |In such circunstances, the
learned J.MF.C. and the Additional District Judge were
in conplete error in convicting the applicant. They
omtted to nake any reference to these contradictions and
di screpanci es. Once they have so omtted, their orders
can safely be ternmed as perverse. They are required to be
interfered with in revisional jurisdiction. In such
circunstances, this court nust interfere and set aside the
sane. Mor eover, when this revision application has been
admtted on 23rd July, 1998 and the applicant has been
enlarged on bail for all this period, this court should

take an appropriate view of the matter.
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7. On the other hand, the | earned A P.P. support ed
the orders passed by the courts below. He submtted that
t he prosecution has proved that the truck bearing
No. CRT- 8949 dashed agai nst the Maruti vehicle by com ng on
the wong side of the road. There are six w tnesses, who
have been exam ned. That there was a divider on the road
is a fact spoken by all the witnesses. He submits that
some minor contradictions in the prosecution version would
not be fatal to the case. In such circunstances, and when
revisional court cannot reappraise and reappreciate the
materials, this court should not interfere wth the
concurrent orders of conviction and sentence. 1In other

words, he submits that the revision application be

di sm ssed.
8. Wth the assistance of the |earned advocates
appearing for both sides, | have perused this revision

application and the annexures thereto. The courts bel ow
have proceeded on the footing that on 5th May, 1991 on
Bonbay- Pune road, the accident has occurred. The vehicles
involved are a truck bearing No.CRT-8949 and Maruti car
beari ng No. WL-529. Deaths have occurred in the Accident.
There does not appear to be any serious dispute wth

regard to the place where the accident took place.
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9. Wtness No.1 is Utam Nandev Sandbhor, a Police
Constabl e attached to Nigdi police station at the rel evant
tinme. He has deposed that he heard big noise at about
2.45 a.m at the police chowky. He and his other
col | eague Bakshraj rushed to the spot. The spot is
Bonbay- Pune road. The truck was going from Pune towards
Bonbay whereas the Maruti vehicle was comng from Bonbay
towards Pune. The truck had crushed the Maruti vehicle.
Hi s deposition is that the truck cane on the wong side of
the road. Four persons died on the spot and two were
i njured. It is his version that the driver of the said
vehi cl e appeared before the police station under fear. He
gave his name as Mohammad Anmir Sab. According to him the
accident occurred because the truck was driven on the
wrong side of the road. The version of P.W1 has not been
shaken in the cross exam nation. Save and except the
suggestion put to himthat there were two drivers in the
truck and that the person who is before the court is not
one who was driving the truck, there is neither any
adm ssion nor any om ssion or contradiction. The further
suggestion is that the applicant-accused was sl eeping
behind the driver when the accident occurred and one Gopal

Ki sanappa was driving the truck. Thus, beyond raising an
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issue of identity of the driver, there does not appear to

be any cross exam nation of this wtness.

10. The other wtness is Badhsha Abaasali Bakshraj.
He is also a police constable attached to N gdi police
stati on. Hs version is that the truck driver was
available on his driving seat and he sent him to the
police station. It is his version that he informed P.S. |

Shri.Jhagade about the accident. H's version is that the
driver lost control over the truck and the truck went on
wong direction and dashed against the Maruti car which
was comng from opposite direction. However, he also
named the driver as one Mohanmad Amir Sab as driving the

truck.

11. In his cross exam nation, he was asked questions
with regard to the spot where the accident took place.
There are some mnor variations wth regard to the
accident place, whether it is on the southern or on the
northern side. However, he has deposed that when he
reached the accident spot, the accused-applicant was
available in the driving seat. The constable told himto
cone to the police station and inform about the accident.

Hs further cross examnation is with regard to the
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injuries and the injured persons being shifted to the
hospital. A suggestion is given as to who acconpani ed him
to the hospital. Once again, he is questioned with regard
to the identity of the driver. A suggestion is given that
the person driving the vehicle ran away whereas the
accused-applicant being sleeping in the truck at the
relevant tinme, was caught. Thereafter suggestions are
given with regard to the negligence of the vehicle
drivers. It was suggested that the Maruti vehicle cane at
a high speed and on account of negligence of its driver,

the accident occurred, which suggestion is also denied by

hi m
12. P.W3 1is one Bhanudas Mahadev Sasane, who is a
Panch witness. He has identified the accident spot. He

al so deposed that the Maruti car was totally danaged. The
right side of front portion of truck was pressed and there

was white col our on the bunper portion.

13. Hs version is also not shaken in the cross
exam nation, save and except suggesting that it was too
early in the norning and it is not possible that the Panch
W tness woul d be avail able for carrying out panchanama and

identifying the spot at such an hour where the accident
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occurr ed. He was al so questioned as to when he was told
to cone and act as a Panch witness but that, to my m nd,

does not affect the testinony adversely.

14. The other person, who has been examned as a
Wi tness is one Ashok Banaridas Agarwal. He was travelling
in the Maruti vehicle. He has witnessed the accident. He
was hinmself injured and carried to Ruby hospital. He has
said that five other passengers in the Maruti vehicle have
expired. H's deposition is that the truck came from
opposite direction, crossed the divider and dashed agai nst
the vehicle namely Maruti car. The suggestion given to
him was as to how nmany persons can travel in the Maruti
vehicle. He was al so asked as how many persons can sit in
the front portion of the car and it is not possible that
three persons can sit in the front and rest at the rear.
He was also questioned with regard to road divider. It
appears that the suggestion is that there was no divider
which divides the road. It is not necessary to go into
t hese aspects in the revisional jurisdiction for the first
time because it is nobody’'s case that the road was not

open to traffic from both sides.

15. The testinony of the other witnesses is not so

::: Downloaded on -01/04/2024 16:54:46 :::



12 =

much materi al .

16. However, Ms. Kaushik has invited ny attention to
t he spot panchanama. She submits that the spot panchanana
which 1is placed on record in this case is not acconpani ed
by any sketch. The exact spot and location of the
accident renmins unidentified. Moreover, it is her case
that this spot panchanama reveals that the truck has
suffered a dent on the left side. There was a tree which
damaged the |l eft portion and broke the |eft w ndow pane of
the truck. It is her submssion that it 1is inpossible
that the left side portion of the truck would be damaged
in the accident. Unl ess the vehicle cones from the
opposite direction and dashes against the truck towards
the left side, it would not suffer any danage or dents.
Further, the Panch wtness states that the driver was
there in the vehicle. 1In fact, the driver had ran away is

her version.

17. It is not possible to accede to the subm ssions of
Ms. Kaushi k that the accident occurred because the Maruti
vehicle was being driven at a high speed and cane on the
wong side of the road. That is not the case put to any

Wi tnesses during the trial. The accused has not exam ned
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anybody in his defence. 1In such circunstances, it is not
appropriate to entertain such contention in this court for

the first tine.

18. The courts bel ow have after t aki ng into
consideration all materials negatived the contention of
the applicant that he was not driving the vehicle. The

courts below have rightly observed that if such is the
nature of the defence, then the burden shifts to the
applicant and he has to show that he was not driving the

vehi cl e.

19. The entire enphasis before the courts belowis on
the identity of the person driving the vehicle and the

appl i cant contended that he was not driving the sane.

20. The courts bel ow have observed that there is no
di spute about the accident and the spot where it took
place so also the road. Considering that the car was
crushed wunder the truck and the truck dragged it, so al so
the truck’s right portion being bent, it is clear that the
version of P.W1 is corroborated by other wtnesses
i ncl udi ng spot panchanama. The accident took place within

the vicinity of a police chowky.
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21. Further, a person travelling in the vehicle,
namel y, Ashok Banaridas Agarwal has al so deposed and his

testinmony is found to be trustworthy and reliable.

22. It is in such circunstances that the courts bel ow
have concurrently observed that the accident has occurred
on account of rash and negligent driving of the truck
driver and also his identity is not in dispute. Once the
vehicles involved in the accident are clearly identified
along with the place at the time of its occurrance, then,
it is futile to suggest that sone other person was driving
the vehicle. It is nobody’ s case that the applicant was
not in the truck at all. The case is he was not at the
driver’s seat. This has to be proved by the applicant but
he did not |ead any evidence. Al three wtnesses
exam ned by the prosecution have said that the driver cane
to the police station and gave his name as Mohammad Amr
Sab. Thus, there is no substance in this contention of
Ms. Kaushi K. Merely submtting that the applicant was not
the one who was driving the vehicle would not be enough
for the driver-applicant to escape his responsibility and
liablility. Sonet hi ng nore was necessary to be placed on

record which is not done and that is how the applicant is
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held guilty of the offence all eged.

23. The |ower Appellate Court has properly analysed
t he evi dence, scrutinised it and appraised it in
accordance with the well settled principles in | aw It

has fully performed its duty as a first Appellate Court.
Its observations and findings at para 15 to 18 woul d show
that the accident occurred on account of rash and

negligent driving by the applicant-accused.

24. Thus, the <courts below were right in convicting
the applicant of the charges alleged on the point of
sentence as well, the subm ssions of both sides have been
heard at |ength. The plea based on Section 360 of Cr.P.C
and Probation of Ofenders Act is negatived. The sane has
been negatived considering the fact that five persons died

in the accident and the passengers included a newy

married couple. Therefore, the benefit was rightly not
ext ended.
25. The applicant has been convicted for the offences

puni shable u/s.304(A), 279, 338 of I.P.C. r/w. relevant
provisions of the old Mdtor Vehicle Act and even the

sent ence awarded has been directed to run concurrently.
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26. However, the subm ssion of M. Kaushik is that the
applicant has been enlarged on bail by this court while
admtting this application. The application was admtted
in the year 1998. The applicant is poor and today his
financial condition is not sound. In such circunstances
and considering that the other person has absconded after

the accident, a lenient view may be taken by this court.

27. Taking an overall view of the matter, | am of the
opinion that interest of justice would be served by
reducing the sentence of one year to three nonths. The
sane is awarded by the trial court and the First Appellate
Court for the offence punishable u/s.304(A) of I.P.C. The
sentence inposed for the offences punishable u/s.279 & 338
so also under old Mdtor Vehicle Act is not required to be
altered so also the fine. Thus, except for reducing the
sentence to three nonths, the order of conviction and
sentence i nposed by the courts belowis nmaintained. It is
directed that the sentence as awarded by this court would

run concurrentl Y.

28. The applicant is enlarged on bail. He shal

surrender to custody forthwith and undergo the sentence
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awar ded. The bail bond stands cancel |l ed.

29. Revi sion Application is dism ssed, save and except

this nodification. Rule discharged.

(S. C. Dhar madhi kari, J)

::: Downloaded on -01/04/2024 16:54:46 :::



