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ACT:

Constitution of India, articles 136, 173, 329-Suprene / Court
-Power to grant special I|eave to appeal-Decisioin of
El ection Tribunal - Represeiztation of the People Act | (XLII
of ;  1951), ss. 36, 100(1) (c) and (2) (c), 105-Non-
conpliance with the provisions of article 173-Constitutional
di sability-Election void - Whether under s. 100(1) (c) or_s.
100 (2) (c) of the Act-Non-compliance with the provisions of
Constitution in s. 100(2) (c)-scope of.

HEADNOTE:
Article 136 of the Constitution is worded in the w dest
terns possible. It vests in the Suprene Court a plenary

jurisdiction in the matter of entertaining and hearing
appeals by granting special |eave against any kind of




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 2 of 9

judgrment or order nade by a Court or’ Tribunal in any cause
or nmatter and the powers can be exercised in spite of the
specific provisions for appeal contained in the Consti-
tution or other laws. The powers given by the article are,
however, in the nature of special or residuary powers which
are exercisable outside the purview of ordinary law, in
cases where the needs of justice demand interference by the
Suprene Court.

The non obstante clause in article 329 of the Constitution
whi ch debars the Supreme Court as well as any other Court in
India fromentertaining a suit or a proceeding calling in
guestion any election to Parlianment or the State Legislature
and section 105 of the Representation of the People Act
which gives finality to the decision of the Election
Tribunal so far as that Act is

268

concerned and does not provide for any further appeal, do
not cut down —or affect the overriding powers which the
Supr ene, Court can exercise in the matter of granting specia

| eave underarticle 136 of the Constitution.

The overriding power vested in the Supreme Court under
article 136 of the Constitution is wder t han t he
prerogative right of entertaining an appeal exercised by the
Judicial Committee of the Privy Council in England because
the prerogative right of the G own can be taken away or
curtailed by express legislation but the Constitutiona

provision in article 136 cannot be limted or taken away by
any Parliamentary 'legislation and this Constitutiona

provision overrides ‘ordinary |laws and no presunption can
arise fromwords and expressions declaring an adjudication
of a particular Tribunal to-be final and conclusive that
there was an intention to exclude the exercise of the
speci al power.

Where on the finding of the Tribunal there has been a viol a-
tion of or non-compliance with the provision of article 173
of the Constitution because the candidate suffers from a
Constitutional disability by reason of his under-age the
case falls under sub-section (2) (c) of section 100 of the
Representation of the People Act and not under -sub-section
(1) (c) of section 100 of the Act and el ection should be
held to be void on the ground of the Constitutiona

di squalification of the candidate and not on the ground that
his nomnation was inproperly accepted by the Returning
Oficer and therefore the 'election of that candidate only
shoul d be decl ared void and not the whol e election

The expression " non-conpliance with the provisions of the
Constitution " in clause (c) of sub-section (2) of section
100 of the Act is sufficiently wide to cover [ such cases
where the question is not one of inproper acceptance or
rejection of the nomnation by the Returning O ficer but
there is a fundanental disability in the candidate'to stand
for election at all.

Bharat Bank Ltd., v. Enployees of the Bharat Bank  Ltd.
([1950] S.C. R 459), Theberge v. Laudry ( [1876-771 2 A.C
102), Stowe v. Jolliffe (9 C.P. 734) and Ponnuswam V.
Returning O ficer, Namakkal Constituency and thers ( [1952]
S.CR 218) referred to

JUDGVENT:

ClVIL APPFLLATE, JURI SDICTION: G vil Appeal No. 150 of 1953.
Appeal by Special Leave fromthe Judgnment and Order dated
the 30th April, 1953, of the Election Tribunal, Jabal pur, at
Nagpur in Election Petition No. | of 1952.
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B. Sen, T. P. Naik and I. N. Shroff for the appellant.
R M Hajarnavis, J. B. Dadachanji and Rajinder Narain for
respondent No. 1.
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1954. WMay 19. The Judgment of the Court was delivered by
MJUKERJEA J. - Thi s appeal, which has come before us on specia
| eave, is directed against the judgnment and order of the
El ection Tribunal, Jabal pur, at Nagpur dated the 30th April
1953, whereby the Tribunal declared the election held on the
29th Decenber, 1951, for the double nenber Lakhnadon
Legi sl ative Assenbly Constituency, to be wholly void under
section 100(1)(c) of the Representation of the People Act
(hereinafter called "the Act").
To appreciate the contentions that have been raised by the
parties to this appeal, it would be necessary to state
briefly the mterial facts. The Lakhnadon Legi stive
Assenmbly Constituency in Madhya Pradesh is a double rmenber
constituency, one of the seats in which is reserved for
Schedul ed Tri bes. The appellant and respondents Nos. 1, 3,
5 and 7 were dul y nom nated candi dates for the general seat
in the said constituency, while respondents Nos. 2, 4 and 6
were nomnated for the reserved seat. No objection was
taken before the Returning Oficer in respect of the
nom nation of either the appellant or " respondent No. 2,
Vasant Rao. CQut of these eight candi dates, respondents Nos.
5, 6 and 7 withdrew their candidature within the prescribed
peri od under section 37 of the Act and the actual contest at
the election was between the remaining five candidates,
nanely, the appellant and respondents Nos. | to 4. The
votes secured by these five candidates at the polling were
found to be as follows :-

(1) The Appellant (Ceneral)... 18,627

(2) Respondent No. | (Ceneral)7,811

(3) Respondent No. 2 (Reserved) 14, 442

(4) Respondent No. 3 (Reserved)7,877

(5) Respondent No. 4 (Ceneral)6, 604

Accordingly the appellant and respondentNo. - 2
were declared elected to the general and reserved seat
respectively, under section 66 of the Act, and the results
were duly published in the Madhya Pradesh Gazette on 8th of
February, 1952. On the 14th of May, 1952, the
270
respondent No. 1, Raghuraj Singh, filed an election petition
against the appellant and the other respondents, under
section 81 of the Act, praying that the said election to the
Lakhnadon Legislative Assenbly Constituency be declared
wholly void or in the alternative the el ection of Vasant Rao
and/or that of the appellant, Durga Shankar! Mehta, be
declared void. There was a string of allegations nmde in
the petition accusing the appellant of wvarious  corrupt
practices in the matter of securing votes but none of ' these
are material for our present purpose, as the Tribunal, by a
majority, held these allegations to be unfounded and not
supported by proper evidence. The substantial ground upon
which the petitioner sought to assail the validity of the
el ection was, that the respondent No. 2, Vasant Rao, who was
declared duly elected to the reserved seat in the said
constituency was, at all material tinmes, under 25 years of
age and was consequently not qualified to be chosen to fill
a seat in the Legislative Assenbly of a State under article
173 of the Constitution. This allegation was found to be
true by the mpjority of the Tribunal and by its judgnent
dated the 30th of April, 1953, the Tribunal cane to the
conclusion that the act of the Returning Oficer in
accepting the nomination of Vasant Rao, who was disqualified
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to be elected a nenber of the State Legislature under the
Consti tution, ampunted to an inproper accept ance of
nom nation wthin the neaning of section 100(1)(c) of the
Act and as the result of the election was materially
affected thereby, the whole election nust be pronounced to

be void. It is the propriety of this decision that has been
chal | enged before us in this appeal

M. Hazarnavis, appearing for the respondent No. | before
us, took a prelimnary point challenging the conpetency of
the appeal. It is contended by the |earned counsel, that
article 329(b) of the Constitution ousts the jurisdiction of
all ordinary Courts in election disputes and provides
expressly that no election to either House of Parliament or
to either House of the Legislature of a State shall be

called in question, _except by and an election petition
presented to such ~authority a in such manner as nmay be
provi ded for by or

271

under 'any | aw made by the appropriate Legislature. It is
urged that there can be no challenge to the validity of an
el ection —except by way of an election petition, and the
authority to which, and the manner in which, such petition
is to be presented, have been enbodied in the Representation
of the People Act which has been enacted by the Parlianment
under article 327 /of the Constitution. 'Section 80 of the
Act, which is worded alnpost in the same manner as article

329(b), provides that "no election shall be called in
guestion except by an election petition presented in
accordance wth the provisions of this Part"; —‘and section
105 says that "every order of the Tribunal nmade under this
Act shall be final and conclusive." It is contended by the
| earned counsel that the jurisdiction that is created in the
El ection Tribunal is a special jurisdiction which can be
i nvoked by an aggrieved party only by neans of an election
petition and the decision of the Tribunal is final and

concl usi ve.

These argunents, though apparently attractive, appear to us
on closer examination to be untenable. W agree ‘with the
| earned counsel that the right of seeking election and
sitting in Parliament or in a State Legislature is a
creature of the Constitution and when the Constitution
provi des a special remedy for enforcing that right, no other
renmedy by ordinary action in a Court of lawis available to
a person inregard to election disputes. The jurisdiction
with which the Election Tribunal is endowed is undoubtedly a

special jurisdiction ; but once it is heldthat it is a
judicial Tribunal enpowered and obliged to deal ~judicially
wi th disputes arising out of or in connection with el ection,
the overriding power of this Court to grant special 1eave,
in proper cases, would certainly be attracted and this power
cannot be excluded by any Parlianmentary |egislation. The

non obstante <clause with which article 329 of t he
Constitution begins and upon which the respondent’s counse
| ays so nmuch stress debars us, as it debars any other Court
inthe land, to entertain a suit or a° proceeding calling in
guestion any election to the Parliament or the State
Legi sl ature. It is the Election Tribunal alone that can
deci de such di sputes, and the proceeding has to be initiated
by an el ection petition

272

and in such manner as may be provided by a statute. But
once t hat Tri bunal has nmde any det erm nati on or
adjudi cation on the matter, the powers of this Court to
interfere by way of special |eave can always be exercised.
It is now well settled by the nmajority decision of this
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Court in the case of Bharat Bank Ltd. v. Enployees of the
Bharat Bank Ltd. (1) that the expression "Tribunal" as used
in article 136 does not nmean the sane thing as "Court" but
i ncl udes, within its anbit, all adjudicating bodi es,

provided they are constituted by the State and are invested
with judicial as distinguished frompurely adnministrative or
executive functions. The only Courts or Tribunals, which
are expressly exenpted fromthe purview of article 136, are
those which are established by or under any lawrelating to
the Armed Forces as laid down in clause (2) of the article.

It is well known that an appeal is a creature of statute and
there can be no inherent right of appeal fromany judgnent
or determ nation unless an appeal is expressly provided for
by the lawitself. The powers given by article 136 of the
Constitution however _are in the nature of special or
resi duary powers which are exercisable outside the purview
of ordinary law, in cases where the needs of justice demand
interference by the Suprenme Court of the land. The article
itself is worded inthe widest terns possible. It vests in
the Supreme Court a plenary jurisdictionin the nmatter of
entertaining -and hearing appeals, by granting of specia

| eave, against any ki nd of judgnent or order made by a Court
or Tribunal in any cause or matter and the powers could be
exercised in spite of the specific provisions for appea

cont ai ned in the Constitution or other | aws. The
Constitution for the best of reasons did not choose to
fetter or circunscribe the powers exercisable wunder this
article in any way. . Section 105 of the Representation of
the People Act certainly gives finality to the decision of
the Election Tribunal so far as-that Act is~ concerned and
does not provide for any further appeal but that cannot in
any way cut down or affect the overriding powers which this
Court can exercise in the matter of granting special |eave
under article of the Constitution.

(i) [21950] S.C.R 459,

273

This overriding power, which has been vested in the Suprene
Court under article 136 of the Constitution, is in a / sense
wi der than the prerogative right of entertaining an appea

exerci sed by the Judicial Committee of the Privy Council in
Engl and. The prerogative of the Crown can be taken away or
curtailed by express |legislation and even when there are no
clear words in a particular statute expressly taking away
the Crown’s prerogative of entertaining an appeal but the
schene and purpose of the Act show unni stakably that there
was never any’ intention of creating a Tribunal wth the
ordinary incident of an appeal to the Crown annexed to it,
the Privy Council would not admt an appeal from the
decision of such Tribunal. This is illustrated by the
decision of the Privy Council in The berge v. Laudry(1) upon
whi ch M. Hozarnavis places considerable reliance. -In that
case the petitioner having been declared duly elected a
menber to represent the electoral district of Montmanier, in
the Legislative Assenbly of the Province of Quebec, - his
election was afterwards, on petition, declared null —and
void, by judgrment of the superior Court under the Quebec
Controverted Elections Act, 1875, and he hinself was
declared guilty of corrupt practices. He applied for
special leave to appeal to His Majesty in Council. The
application was refused and Lord Cairns in delivering the
j udgrment of the Board held, that although the prerogative of
the Crown could not be take in away or limted except by
express words and the relevant section of the Quebec
Controverted Elections Act of 1875 providing that "such
judgrment shall not be susceptible of appeal" did not mention
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ei t her the Crown or its prerogative, yet the fair
construction of the above Act as also of the previous Act
of /1872 was that it was the intention of the Legislature to
create a Tribunal for the purpose of trying election
petitions in a manner which would make its decision fina
for all purposes and should not annex to it the incident of
its judgrment being reviewed by the G own under its
prerogati ve.

Thi s decision in our opinion does not assist M. Hazamavis.
In the first place article 136 is a

(1) (1876-77) 2 App.Cas. 102.
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constitutional provision which no Parlianentary |egislation
can |linmt or take away. ' In the second place the provision

bei ng one, which overrides ordinary |aws, no presunption can
arise fromwords and expressions declaring an adjudication
of a particular Tribunal to be final and conclusive, that
there was an .intention to exclude the exercise of the
speci al powers. As has been said already, the non obstante
clause i'n —article 329 prohibits challenge to an election
either to Parlianment or any State Legislature, except in the
manner laid down in clause (2) of the article. But there is
no pro hibition of the exercise of its powers by the Supremne
Court in proper cases under article 136 of the Constitution
against the decision or determnation of an El ection
Tribunal which Ilike all other judicial, ‘tribunals cones
within the purview of the article. It is certainly
desirabl e that the decisions on matters of disputed el ection
shoul d, as soon as possible, becone final and conclusive so
that the constitution of the Legislature may be distinctly
and speedily known. But the powers under article 136 are
exercisable only wunder exceptional circunstances. The
article does not create any general right of appeal from
decisions of all Tribunals. As regards the decision of this
Court in Ponnuswam v. Returning Oficer, Narmakkal

Consi stituency, and O hers (1), to which reference has been
made by the | earned counsel, we would only desire to point
out that all that this case decided was that the Hi'gh /Court
bad no jurisdiction, under article 226 of the Constitution

to interfere by a wit of certiorari, with the order of a
Returning Oficer who was all eged to have wongly rejected
the nom nation paper of a particular candidate. It was held
t hat the word "election" in article 329(b) of t he
Constitution had been used in the wi de sense to connote -the
entire process, culmnating in a candidate's being declared
elected and that the schene of Part XV of the Constitution
was -that all matters which had the effect  of  vitiating
el ection should be brought up only after the ‘election was
over and by. way of an election petition. The . particul ar
point, which arises for considers. tion here, was not
decided in that case and was expressly

() [1952] sS.C.R 218.
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left open. 1In our opinion therefore the prelimnary point
rai sed by M. Hazarnavis cannot succeed.

Coming now to the appellant’s case, M. Sen who appeared in
support of the appeal, has pressed only one point for our
consi der ati on. He plainly stated that he could not
challenge the propriety of the finding, arrived at by the
majority of the Tribunal that respondent, Vasant Rao, was
below 25 years of age at all material tines. This, he
concedes, is a finding of fact and bei ng based on evidence,
is not open to challenge before us in an appeal by specia

| eave. Hi s contention in substance is, that there has been
no i nproper acceptance of nom nation in the present case, as
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has been held by the Tribunal and consequently the provision
of section 100(1)(c) of the Act would not be attracted to it
and the entire election could not have been declared void.
It is, true, says the |earned counsel, that on the finding
of the Tribunal there has been a violation of or non-
conpliance with the provision of article 173 of the
Constitution and as respondent No. 2 suffers from a
constitutional disability by reason of his under-age and is
not qualified to be chosen to fill a seat in the Legislative
Assenmbly of a State, his election can undoubtedly be
decl ared void under section 100(2)(c) of the Act, but there
was no justification for pronouncing the whole election

including that of the appellant, to be void. The whol e
controversy thus centres round the point as to whether, upon
the facts adnmitted and proved, the present case cones within
the -purview of sub-section (1)(c) of section 100 of the Act
or of sub-section (2)(c) of the same section. The relevant
portions of section 100 of the Act so far as are nmateria

for our present purpose nay be set out as follows:-

"100. G'ounds for declaring election to be void-

(1) If the Tribunal is of opinion---

() e

(c) that the result of the election has been nmaterially
affected by the inproper acceptance or rejection of any
nomni nati on,

the Tribunal shall declare the election to be wholly void.
276

(2) Subject to the provisions of subsection (3), if the
Tri bunal is of opinion-

(@) . e

(B)

(c) that the result of the election has been materially
affected by the inproper reception or refusal of a vote or
by the reception of any vote which is void, or by any non-
conpliance wth the provisions of the Constitution or of
this Act or of any or orders nmde under this Act or of any
other Act or rules relating to the election, or by any
m stake in the use of any prescribed form

the Tribunal shall declare the election of the returned
candi date to be void."

The first point for our consideration is whether the
nom nation of Vasant Rao was inproperly accepted by the
Returning Oficer and that has materially affected the

result of the election. 1t is not suggested on behalf of
the respondent that the nom nation paper filed by Vasant Rao
was in any manner defective. It is admitted that the nanes

and el ectoral nunbers of the candidate and his proposer. and
seconder as entered there were the- sane as those entered in
the electoral rolls. It is also not disputed that the
nom nati on paper was received within proper tinme as-is laid
down in section 33, sub-section (4) of the Act. Section 36
of the Act provides for scrutiny of nom nations and ‘under
subsection (2) the Returning O ficer has got to exam ne the
nom nati on papers and decide all objections that nay be made
to any nomi nation and he nmay either on such objection or oh
his own, notion, after such sunmary enquiry, if any, as he
thinks necessary, refuse any nomnation on any of the
grounds which are specified in the different clauses of the
sub-section. The ground nentioned in clause (a) of the sub-
section is, that the candidate is not qualified to be chosen
to fill the seat under the Constitution or the Act. The
contention of the respondent No. 1 is that the nom nation of
Vasant Rao shoul d have been rejected on this ground and as
the Returning Oficer did not do that, his act
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amounted to an inproper acceptance of nomination within the
nmeani ng of section 100(1)(c) of the Act. W do not think

t hat this contention is sound. | the  want of
qualification.of a candi date does not appear on the face of
the nomnation paper or of the electoral roll, but is a

matter which could be established only by evidence, an
enquiry at the stage of scrutiny of the nonmination papers is
required under the Act only if there is any objection to the
noni nati on. The Returning Oficer is then bound to nake
such enquiry as he thinks proper on the 'result of which he
can either accept or reject the nomination. But when the
candi date appears to be properly qualified on the face of
the electoral roll and the nom nation paper and no objection
is raised to the nom nation, the Returning Oficer has no
other alternative but to accept the nom nation. This would
be apparent from section 36, subsection (7) of the Act which
runs as foll ows:

"(7) For the purposes of this section-

(a) the " production of any certified copy of an entry nmade
in the —electoral roll ~of any <constituency shall be
concl usive evidence of the right of any elector nanmed in
that entry to stand for~ election or to subscribe a
nom nati on paper, as the case may be. unless it is proved
that the candidate is disqualified, under the Constitution
or this Act, or that the proposer or seconder, as the case

may be, is disqualified under sub-section (2) of section
33."

In other words, the electoral roll is conclusive as to the
qualification of the elector except where a disqualification
is expressly alleged or proved. The electoral roll in the

case of Vasant Rao did describe himas having been of proper
age and on the face of it therefore he was fully qualified
to be chosen a nenber of the State Legislative Assenbly. As
no objection was taken to _his nomnation before t he
Returning Oficer at the. time of scrutiny, the latter was
bound to take the entry in the electoral roll as conclusive
; and if in these circunstances he did not reject the
nom nation of Vasant Rao, it cannot be said that this 'was an
i mproper acceptance -of nonination on his part which
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section 100(1)(c) of the Act contenplates. It would -have
been an inproper acceptance, if the want of qualification
was apparent on the electoral roll itself or on the face  of
the nonination paper and the Returning O ficer  overlooked
that defect or if any objection was rai sed and enquiry made
as to the absence of qualification in the candi date and the
Returning Oficer came to a wong conclusion on the
materials placed before him \Wen neither of these things
happened, the acceptance of the nonmination by the Returning
Oficer nust be deenmed to be a proper acceptance. It is
certainly not final and the Election Tribunal may, on
evi dence placed before it, cone to a finding that,* the
candi date was not qualified at all. But the election should
be held to be void on the ground of the constitutiona
di squalification of the candidate and not on the ground that
his nomi nation was inproperly accepted by the Returning
Oficer. In our opinion M. Sen is right that a case of
this description comes under sub-section (2)(c) of section
100 and not under sub-section (1)(c) of the section as it
really anmounts to holding an el ection without conplying with
the provisions of the Constitution, and that is one of the
grounds specified in clause (c) of subsection (2). The
expression " non-cgnmpliance with the provisions of the
Constitution " is in our opinion sufficiently wide to cover
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such cases where the questionis not one of inproper
acceptance or rejection of the nomination by the Returning
Oficer, but there is a fundamental disability in the
candidate to stand for election at all. The English |aw,
after t he passing of the Ballot Act of 1872, is
substantially the same as has been explained in the case of
Stowe v. Jolliffe(l). The register which corresponds to our
electoral roll is -regarded as conclusive except in cases
where persons are prohibited fromvoting by any statute or
by the comon | aw of Parlianent.

It is argued on behalf of the respondent that t he
expression” non-conpliance as used in subsection (2)(c)
woul d suggest the idea of not acting according to any rule
or command and that the expression is not quite appropriate
in describing a nmere | ack of

(1) 9 CP. 734.
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qual i ficati on. This,” we think, would be a narrow way of
|l ooking at the thing. Wen a person is incapable of being
chosen as a nenber of a State Assenbly under the provisions
of the Constitution itself but has never. theless been
returned as such at an election, it can be said wthout
inmpropriety that there has been nonconpliance wth the
provisions of the Constitution materially affecting the
result of the election. There is no naterial difference
between " non-conpliance and non-observance or
breach" and this itemin clause (c) of sub-section (2) nmay
be taken as a residuary provision contenpl ating cases where
there has been infraction of the provisions of t he
Constitution or of the Act~ but which have not been
specifically enunerated in the other portions of the clause.
When a person is not qualified to be el ected a nenmber, there
can be no doubt that the Election Tribunal has got to
declare his election to be void. -Under section 98 of the
Act this is one of the orders which the Election Tribunal is
conpetent to make. |If it is said that section 100  of the
Act enuner at es exhaustively the grounds on which an el ection
could be held void either as a whole or with regard to the
returned candi date, we think that it would be a correct view

to take that in the case of —a candidate who is
constitutionally incapable of being returned asa nenber
there is non-conpliance with the provisions of the

Constitution in the holding of the election and as such sub-
section (2)(c) of section 100 of the Act applies. The
result therefore is that in our opinion the contention of
the appellant succeeds. W allow the appeal in part and
nodify the order of the Election Tribunal to this extent
that the election of respondent No. 2 Vasant Rao only is
declared to be void; the election of the appellant however
will stand. W nake no order as to costs of this appeal
Order accordingly.
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