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ACT:

I ndi an Penal Code (Act 45 of 1860)-ss. 141 and 149, Scope
of .

Practice- Sentence- Interference by Suprene Court with order
of acquittal of High Court.

HEADNOTE:

Ei ght een persons were charged with various of fences arising
out of five murders. The trial court found, that there was
di spute between the party of the accused and the party of
the deceased regarding the right to take water froma ' tube-
wel | ; that one of the accused party was appoi nted as Thokdar
to regulate the distribution of water; that on the  day of
the occurrence the accused party consisting of over 20 arned
persons, went to the field and the Thokdar ordered big
conpanions to divert the water fromthe field of one of the
menbers of the deceased party ; that on an objection being
rai sed by menbers of the deceased party the accused opened
fire as a result of which four persons died instantaneously
and a fifth was injured, that the four dead bodi es were then
dragged to sone distance, the injured person was forced to
,wal k, the dead bodies were decapitated and |inbs severed,
the injured person was hacked to death, a fire was-it, and
the five dead bodies were thrown into the fire; and that the
severed heads were carried away by the accused as trophies.
On these findings the trial court convicted nine accused for
of fences under ss. 302 and 201 read Wth s. 149 1. P, C.,
anot her accused under s. 201 read with s. 149 |I. P.-C., and
acquitted the other eight. On appeal, the H gh Court, on
the basis that the Thokdar could regulate the distribution
of water and was entitled to enforce his authority in. such
manner and by such neans as he thought proper, held, that
the common object of the assenbly was to redivert the water
if necessary by use of force and that the Thokdar and his
followers had armed thenselves with guns and ot her weapons
only for carrying out that object and not for the purpose of
committing nmurder, and that therefore, they did not form an
unl awful assenbly. The Hi gh Court accepted the evidence of
notive and found that the actual nunber of persons who took
part in the incident nust have been considerably nore than
five and that all those who took part in the incident also
took part in dragging the dead bodies and in the attenpt to
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do away with the evidence of nurder, but convicted only one
out of the nine persons convicted by the trial court for
murder, and convicted five others for offences under s. 201
read with s. 149 1. P. C

in the appeal to this Court,

HELD : (1) Under s. 149, every nenber of an unlawfu

assenbly. is liable for the offence commtted by any nenber
of the assenbly in prosecution of its common object. Such
vicarious liability is not linited to the acts done in
prosecution of the comon object of the assenbly, but
extends even to acts which the nmenbers of the assenbly knew
to be likely to be committed in prosecution of that common
object. On the findings of the High Court the assenbly was
undoubtedly an unlawful assenbly as provided by s. 141,
fourth paragraph, |I. P.-C. Under the Explanation to g. 141,
an assenbly which was not unlawful when it assenbled nmay
subsequently becone an unl awful-assenbly. The conclusion is
al so unavoi dabl e 'that the menbers of the assenbly knew that
the prosecution of even the |imted object of the assenbly
was |likely to result in the nmurder of the nenbers of the
opposite party. |If the accused were nmenbers of the unlawfu

assenbly and had taken a | eading part either in the first or
the final stage of the incident they cannot escape their
l[iability for the five nurders. There wag but one unlawfu

assenbly and its/ nenbers were animated by a wunity of

pur pose. Whet her one did this or that ‘act, there was
identity of interest anong the nenbers of the unlawfu
assenbly and they were actuated by a comon object. Hence

the five accused, who were convicted by the H gh Court of
the offences under s. 201 read with s. 149 should also be

convicted under g. 302 I. P. C. read with, s. 149. [421
H 423 E]
419

(2)As regards sentence, three of them bad taken part in the
decapitation and throw ng the dismenbered bodies into the
fire. They were the nore prom nent nmenbers of the unlawfu

assenbly and without their active participation the assenbly
could not have achieved its comobn object. in respect of
them the sentence of death inposed by the trial Court nust,
therefore, be restored. As regards the other two, there was
no evidence as to howthey were arned and therefore the
trial Court was as justified in inposing the lesser sentence
and that sentence should be confirnmed. [423 F-424 (]

(3)As regards the three others convicted by the trial court
and acquitted by the High Court it is possibleto take a
view different fromthat of the H gh Court but that would
not justify the setting aside of the High Court’s order of
acquittal, when the finding of the H gh Court could not be
said to be perverse or against the weight of evidence. /[424

C E]

JUDGVENT:

CRI'M NAL APPELATE JURI SDICTION: Crimnal Appeals Nos. 10 &
11 of 1971.

Appeal s by Special Leave fromthe Judgnent & Order dated the
19th February; 1970 of the Allahabad Hi gh Court in Crimna

Appeal s Nos. 20, 194 and 582 of 1969.

O P. Rana for the appellant.

J. P. Goyal, for respondent Nos. 3-5 (In Crl. A.  No.
10/ 71) and respondents (In Crl. A No. 11 of 1971).

The Judgnent of the Court was delivered by

CHANDRACHUD, J.-Eighteen persons were tried by t he,
Addi ti onal Sessions Judge, Agra, for various of f ences
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arising out of the nurders of five persons : Gajraj Singh

Bhai ron Singh, Budh Singh, Pancham Singh and Amar Singh.
The | earned Judge acquitted ei ght persons and convicted the
remaining ten. Nine out of these ten were convicted under
sections 302 and 201 road with section 149 of the Pena

Code. Seven out of these nine were sentenced to death and
the remaining two to inprisonnent for life. The tenth to be
convicted was held gquilty under section 201 read wth
section 149 and was sentenced to inprisonment for seven

years.
In appeals filed by the accused, the H gh Court of Allahabad
substantially nodified the judgnment of the trial court. It

convicted only one accused, Dev Chand, under section 302 and
upheld the sentence of death inposed on himby the tria

court. It also upheld his conviction and sentence under
section 201 read wth section 149. The conviction and
sentence of eight of the accused under section 302 read with
section 149 was set as’, 'de by the Hi gh Court. it however,

upheld the conviction and sentence of five out of those
under section 201 read with section 149.

These appeal s by special leave are filed by the. State of
Utar Pradesh against the judgnent of the H gh Court
acquitting eight out of the nine accused who were convicted
by the trial court under section 302 read with section 149.
Thus, the nmmin questions to be considered in this appeal are
whet her the respondents were nenbers of an unl awf u

assenbl y, - whet her the commopn object of that assenbly was to
conmit the murder ‘of the five persons and whether the
respondents or any of .them can be held variously liable for
those nurders.

12-255 Sup C 1/75

420

The incident |eading to the prosecution of  the respondents
occurred on Novenber, 5, 1967 at™ Pilwa, District  Agra,
"LJ.P. There were disputes between the villagers regarding
the right to take water froma tube-well as the revenue
authorities were unable to fix the turns for taking water,
Mahi pat Singh-the abscondi ng accused was appointed 'as a
Thokdar to regulate the distribution of water.

On or about Novenber 1, 1967 the deceased Gjraj Singh
cleared the channel leading to his field in an attenpt to
take water fromthe well. The Thokdar, Mahipat Singh, asked
Gajraj Singh to postpone taking the water until he _hinself
had finished his turn. Two days before the -incident,
Mahi pat Singh told Gajraj Singh that he could take water for
irregating his field fromthe eve of Saturday the 4th
Novemnber . Gajraj Singh accordingly started irrigating his
field on Saturday but Mbhipat Singh objected once again

Gajraj Singh and his conpanions affirnmed their intention to
take water at all costs whereupon Mahipat Singh is alleged
to have left the field uttering sone threats.

Alittle after sunrise on the next day, the 5th Novenber, an
armed group of over twenty persons including the respondents
went to Gajraj Singh’s field. Mahipat Singh ordered - his
conpanions to divert the water fromthe field of Sarnam
Singh who, it seens, was taking water fromthe well after
Gajraj Singh had finished irrigating his field. On  an
objection being raised by Gajraj Singh and his conpanions,
the accused are alleged to have opened fire as a result of
whi ch at | east f our out of five per sons di ed
i nst ant aneousl y. Those four are Gajraj Singh, his brother
Bhai ron Singh, his nephew Budh Singh and a person called
Pancham Si ngh. Amar Singh, the son of Gajraj Singh, was
al so injured by a gun-shot, but according to the persecution
he survived for sone tine,
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The dead bodies of four victins were then dragged by the
accused over a distance of about a furlong. Amar Singh was
forced to wal k the distance. At a spot near a cattle-shed,
six of the accused who were armed with Gandasas beheaded
Amar Singh and severed his arns and |l egs. Thereafter, they
decapitated the four dead bodies and severed their |[|inbs.
They snmashed two nearby huts, collected a little wood, asked
one Nanney Khan (since acquitted) to |lend petrol from his
jeep, sprinkled the petrol on the wood and after setting
fire there to threw the five dead bodies into the fire. The
severed heads were carried away as souvenirs. So gruesone
is the manner of nurder

The prosecution | ed the evidence of two eye-w tnesses Punjab
Singh (P.W 1) and Sant Ram (P.W 2). Wile Amar Singh was
bei ng hacked to death, Punjab Singh asked Sant Ramto give
information of the incident. to a nenber of the Armed
Constabul ary who ~was posted at Noorpur, a distance of 3
mles. Punj ab Si ngh hi nself went to the Firozabad police
station and lodged the First Information Report at about 8
a.m After receiving the report from Sant Ram a Head
Const abl e of the Arned Constabul ary rushed to the place of
occurrence wth three other Constables and found the dead

bodi es burni ng. He ‘exti ngui shed the fire and recovered
parts of the bodies fromthe fire.

421

Qut of the twenty-four accused naned in t he First
Information Report, six had absconded. The remai ni ng

eighteen were put up for trial wth the ‘result stated
earlier.
W see great difficulty in understanding the approach and
reasoning of the H gh Court. ~The Hi gh Court accepted the
evidence of notive and held that the village was " divided
into two factions, one headed by the deceased Gajraj Singh
and the other by Mhipat Singh. The High Court also found,
specifically, that on the nmorning of Novenber 5, 1967 the
party of the accused, under the |eadership of Mhipat Singh
went to the field of Gajraj Singh"arned with gun and other
weapons". According to the High Court, considering the
nunber  of persons who were murdered, the distance over
whi ch the dead bodi es were dragged and the manner in which
those bodies were thrown into the fire, there could be no
doubt “"that the actual number of accused who took part in
the incident nust have been considerably nore than five".
On the basis of these findings the H gh Court proceeded to
consi der whether the accused coul d be said to be nmenbers of
an unlawful assenbly. It answered this question-in the
negative on the ground that Muhipat Singh and his partynen
had gone with guns and Gandasas to Gajraj Singh's field in
order to prevent Gajraj Singh fromtaking the water of  the
well and not for the purpose of conmitting the  nurders.
This is how the High Court explains its point of view
"As Gajraj Singh and his partymen were waiting
in fields armed with spears and Lathis, so
Mahi pat Singh and his party nmen had also
equi pped thenselves wth guns and ot her
weapons. But it could not be assuned that
they had thensel ves collected there to conmt
murders and therefore, were nenbers of an
unl awful assenbly.".
The Hi gh Court seens to have thought that as a Thokdar
Mahi pat Singh could regulate the distribution of water and
was entitled to enforce his authority in such manner and by
such neans as he thought proper
In coming to this conclusion the High Court fell into a
grave error. Section 141, Penal Code, provides by its
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Fourth Paragraph that an assenbly of five or nore persons is
desi gnated as an "unlawful assenbly" if the conmon object of
the persons conposing it is, inter alia, to deprive any
person of the wuse of water or to enforce any right or
supposed right, by neans of crimnal force. The H gh Court
found that Ma Mahi pat Singh and his followers went to Gajraj
Singh’s field with guns and Gandasas in order to enforce the
ri ght of Mahipat Singh to regulate the distribution of well-
wat er. Mahi pat Singh may be assuned to have an unqualified
right to regulate the distribution of water but when he
coll ected a gang of twenty odd people and marched to Gajr aj
Singh’s field to enforce that right, real or supposed he was
clearly collecting an unllawmful assenbly. The only question
whi ch the High Court had then to consider was as to what was
the object of that unlawful assenbly.
422
The High Court didadvert to this question but it again fel
into the error of supposing that if there was "a regular
confrontation® between the rival factions, it could not be
sai d that the commobn object of the unlawful assenbly was to
conmit the nurders. Onthis aspect the H gh Court has
expressed its view thus:
"They no doubt went heavily armed in order to
use force if necessary to carry out their
conmpbn object. After they carried out their
conmon / objects, it appears, there was con-
frontation between the parties which led to
the ‘main incident resulting in the five
deat hs. "
If the accused went to Gajraj Singh's field heavily arnmed
and if they were determined to carry out their object by the
use of crimmnal force, it is difficult to appreciate how it
could be 'said that the |limted object of the assenbly was
to redivert the water fromthe field of Gajraj 'Singh
Evidently, the attention of the H gh Court was not drawn to
the Explanation to section 141, Penal Code, by which "An
assenbly, which was not unlawful when it assenbled, may
subsequent |y becone an unlawful assenbly". Assum ng for the
sake of argunment that there was sone slender justification
for the view that the assenbly was initially not actuated by

an unlawful object, it is inpossible to agree that the
assenbly did not even subsequently become an unlawfu
assenbl y. The savage shooting, the decapitation, t he

consi gnnent of dead bodies to the fire and the flight back
with the severed heads as trophies, are circunstances too
glaring to justify the merciful findings of the H gh Court
that the five murders arose out of a confrontation, that the
conmon obj ect of the assenbly was not to conmt the nurders
and that therefore none of the accused can be hel d
vicariously liable for the acts conmitted by the /other
menbers of the assenbly.

The High Court missed the essence of section 149. That
section has two facets. Every nmenber of an unlawfu

assenbly is by that section rendered liable for the offence
conmtted by any nmenber of the assenbly in prosecution  of
its common object. That fixes vicarious liability of the
menbers of an unlawful assenbly for acts done in prosecution
of the common object of the assenbly. But such liability is
not limted to the acts done in prosecution of the comon
object of the assenbly. It extends even to acts which the
nmenbers of the assenbly "knew to be likely to be committed
in prosecution of that object." The H gh Court having found
that the conmon object of the assenbly was to re-divert the
wat er by use of force, if necessary, and that Mihipat Singh
and his followers had arnmed thenselves wth guns and-
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Gandasas for carrying out that object, the conclusion was
unavoi dable that the nmenbers of the assenbly knew that the
prosecution of even the linmted object of the assenbly was
likely to result in the nurder of the opposition. Thi s
| atter aspect was overl ooked by the H gh Court.

There can thus be no doubt that Mahipat Singh and such of
the respondents whose presence is established forned an
unl awful as, enbly, that the common object of the unlawfu

assenmbly was to conmit the murders of Gajraj Singh and his
men, that even assuming that the

423

common object was to re-divert the water, if necessary by
the wuse of force, the nmenbers of the assenbly knew that in
prosecution of such an object, nurders of the opponents were
likely to be conmtted and therefore, every menber of the
unl awful assenbly woul d be vicariously liable for the acts
conmitted by any nenmber of that-assenbly.

Three of the respondents: N wedan Singh, Bhi kham Singh and
Nawab ' Si ngh ~have been convicted by the H gh Court under
section. 201 read with section 149 on the basis of evidence
showi ng that they beheaded the victins, severed their |inbs
and threw their bodies in theraging fire. Two nore, Karam
Singh and Arjun Singh, have been convicted simlarly as
their presence was clearly established.  The former had a
spear injury on hi's chest while the clothes of the Ilatter
were stained wth ‘human bl ood. If these accused were
menbers of the unlawful assenbly and had taken a |eading
part either in the first or the final stage of the incident,
they cannot escape ‘their liability for the qui ntupl e
mur der s. There was  but one unlawful assenbly and its
nmenbers were ani mated by a unity of purpose. Sone fired the
fatal shots, sone severed the linbs of the ~victins, some
threw the dead bodies into the fire and sone led the victory
mar ch paradi ng the heads of victins as prizes. But | whether
one did this or that act, there was identity of interest
among the nenbers of the unlawful “assenbly and they were
actuated by a common object. Their varying participation in
the different stages of the ‘incident was directed at
achieving the comon object-first the nurders and then the
destruction of evidence establishing the nurders. The steps
and therefore the acts in prosecution of the common object
were mani fold, but the incident was one.

The High Court has itself found that : "all those who took
part in the incident along with Dev Chand, Karan Singh

Arjun Singh and the Gandasa-nmen al so took part in taking the
dead bodies to the field of Bedari and tried to do away wth
the evidence of the nmurders by renoving the ~heads and
burni ng the dead bodies.”™ W are unable to appreciate how in
view of this finding the High Court could say in the /very
next sentence that their conviction "under section 302 read

with section 149, |.P.C., has to be set aside".
This part of the High Court’s judgment therefore requires to
be reversed. |In addition to their conviction under section

201 read with section 149 and for the other mnor offences,
the five respondents nentioned above shall stand convicted
under section 302 read with section 149, Penal Code.

As regards sentence, a plausible distinction may be, nade
bet ween t he cases of N wedan Singh, Bhi kham Si ngh and Nawab
Singh oil the one hand and of Karan Singh and Arjun Singh on
the other. The three first named are proved to have been
arnmed with Gandasas. The Hi gh Court has found-in agreenent
with the view taken by the trial court that there was
“reliable corroboration' to the evidence of the eve-
witnesses in regard to the part played by these three
persons They decapitated the dead bodies and threw the
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di snenber ed bodi es

424

into the fire. Decapitation of a dead body is of course not
murder, for section 300 of the Penal Code shows that only
"hom ci de’ though cul pable hom cide, can be nurder. But
considering the grisly behaviour of these three respondents
there can be no doubt that they were the nobre prom nent
nenbers of the unlawful assenmbly and without their active
participation the assenbly could not have achieved its
conmon obj ect. We therefore restore the order of the
Sessions Court inmposing the sentence of death and the ot her
concurrent sentences on N wedan Singh, Bhikham Singh and
Nawab Si ngh.

Karan Singh and Arjun Singh were undoubtedly nenbers of the
unl awful assenbly but the evidence is not clear enough to
show how they were arned or if at all. The Sessions Court
was therefore justifiedin inposing the | esser sentence of
life inmprisonnent on them W confirmthat sentence and the
ot her concurrent sentences inposed on themby the Sessions
Court.

As regards the remmining three respondents, Mihendra Singh
Mal khan Singh and Bachan Singh, the H gh Court appears to
have felt considerabl e doubt about their presence. Sonme of
the absconding accused were also arned with guns and the
evidence is not clear either regarding the presence of these
three accused or about the acts alleged to have been
conmitted by them The two eye-w tnesses were so placed
that they nmay not have been in a position to  notice that
Mahendra Si ngh, Malkhan Singh and Bachan Singh  came al ong
with Mahipat Singh and others or that they were armed with
guns. Left to ourselves, a different view of the evidence
nmay not be ruled out but that is not _enough  justification
for interfering with the order of acquittal passed by the
H gh Court. The :finding of the Hgh Court in regard to the
three respondents cannot be characterized as perverse or
agai nst the weight of evidence. W therefore confirm the
order of acquittal passed by the H gh Court in their favour
In the result, Criminal Appeal No. 10 of 1971 is partly

al | owed. The acquittal of respondents 1 to~ 3 therein
(Mahendr a Si ngh, Mal khan Singh and Bachan Singh) is
confirmed. Respondents 4 to 6 therein (N wedan Singh

Bhi kam Si ngh and Nawab Si ngh) are sentenced to death for the
of fence under section 302 read with section 149, Penal Code:
The sentences inposed on themby the Trial Court for other
of fences shall run concurrently.

Crimnal Appeal No. 11 of 1971 is allowed to the extent that
the respondents therein, Karan Singh and Arjun Singh, are
sentenced to inprisonment for life for the offence under
section 302 read with section 149, Penal Code. The ~ ot her

sentences inposed on themby the Trial Court shall run
concurrently with the sentence of life inprisonnent.
V.P.S. Appeal s

partly all owed.
425




