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ACT:

I ncome-tax Service-Seniority Rules, 1952, r. 1(f)(iii) and
(iv)Seniority between direct recruits and pronot ees- | f
violative of Arts. 14 and 16 of Constitution-Pronotion
Rules, r. 4-Pronotion fromCass 1, Gade Il to Gade |-
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Different periods of service for direct recruits and
Pronmot ees-|f discrimnatory-lncone-tax Officers (Cdass 1,
Grade |I1) Service Recruitnent Rules, r. 4-Fixation of quota-
Duty to follow, it nandatory.

HEADNOTE:
In 1944, the CGovernnent of India created two classes of
I ncome-tax Service, nanely, Cass | service with Gades 1

and 11, and Cass 11 service with Grade Il. Recruitnent to
Class |, Gade Il was to be made : (a) by direct recruitnent
through a conpetitive exam nation, and (b) by pro. notion
fromdass 11, Grade I1l1. A Cass 11 officer is considered
by the Departnental Pronotion Conmittee for promotion to
Cass 1, Gade Il, after 5 years’ service in Class 11 (2
years of probation and 3 years as Inconme tax O ficer). In

1951, the ratio between direct recruits and pronptees was
fixed ‘at / 2 1, presumably under . r. 4 of the Inconme-tax
Oficers (Cass |,, Gade 11) Service Recruitnent Rules.
Under r. -1 (f) (iii) of the Seniority Rules, 1952, dealing
with seniority between direct recruits, and pronotees, a
pronmotee beconmes senior to a direct recruit who has com
pl eted the probationary period of two years in the very year
in which the Departnent Pronotion Conmittee recomends the
officers in Class Il far pronotion to Class 1. Rule 1 (f)
(iv) deals wth a special situationin which an officer
initially appointed to Cass 11 service is given seniority
in the same manner as a departnental promptee, if subsequent
to his passing the departnmental exam nation he is . appointed
in Class | on the results of the conpetitive exam nation
Rule 4 of the Rules of Pronotion of the Central Board of
Revenue O fice Procedure Manual, states, that the prescribed
m nimum service for an office of Class 1, Gade 11 for
pronmpbtion to Gade 1 is 5 years gazetted service including 1
year in class |, Gade Il for promotion to Gade 1 is 5
years gazetted 11, the mninum period of service for
pronmotion to class |, Gade |, would be actually 4 /years
service in class Il and 1 year service in Cass | Gade I1.
Respondents 4, 5 and 6 were appointed in Cass Il, Gade Il
Service in 1947. They and the appellant (who was a direct
recruit) were appointed in Class 1, G ade 11 service in-1951
after having successfully conpleted in the 1950 conpetitive

exam nati on. The three respondents were however shown - as
seniors to the appellant as "deened pronotees" under r. 1
(f) (iv)

The appellant filed a wit petition in the Hogh Court and
contended that (1) r.- 1 (f) (iii) and (iv) of the Seniority
Rules and r. 4 of the Pronbtion Rules were discrininatory
and violative of Arts. 14 and 16 of the,

704

Constitution, and (2) that during 1951-56 there was
excessive recruitment of pronotees, in violation of the
guota rule prescribing the ratio of 2 : 1

The High Court rejected the petition

In appeal to this Court,

HELD : (1) (a). Rule 1 (f) (iii) of the Seniority Rules,
1952, does not violate the guarantee under Arts. 14 and 16.
It is not corrected to say that all officers appointed to
Cass 1, Gade 11 service forned one class and that after
the officers have been one once recruited there could be no
di stinction between direct recruits and pronotees. It is
really a case of recruitnent to the service from two
different sources and the adjustnent of seniority between
them The concept of equality in- the matter of pronotion
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can be predicated only when the pronptees are drawn fromthe
same source. |If the preferential treatnent of one source in
relation to the other is based on the differences between
the two sources, and the said differences have a reasonable
relation to the nature of the office it can legitimtely 1
be sustained on the basis of a valid «classification. The
reason for the classification in the present case was that
the higher echelons of the service should. be filled by
experienced officers possessing not only a high degree of
ability but also first-rate experience. A rule which gives
seniority to outstanding officers with consi der abl e
experience, and selected on nerit and limting the pronotion

to a percentage not exceeding the prescribed limt cannot
per se be regarded as unreasonable. The net effect of the
rule is that 3 years of outstanding work in Cass Il is
equated to 2 vyears of probationin Cass |, 'Gade |

service, and on -a consideration of this aspect of the
matter,  the pronotee |Is given seniority over a direct
recruit conpleting the period of probation in the sane year
[711 BE-H, 712 B, E, GH]

The General Manager, Southern Railway v. Rangachari,, [1962]
2 S.C R 586, 596 followed.

(b) Rule 1(f) (iv) is also based on a reasonabl e
classification and do-not of fend the guarantee under Art. 14
or Art. 16(1) of the Constitution. [715 D

The "deened pronptees" we're appointedin Class Il, G ade,
1l service in 1947 and conpleted 5 years service in that
clam by the year 1952 and if the  Departnental Pronotion
Conmittee had then recommended their,pronotion to Cass 1

Grade 11, each one of them would have becone senior to the
appellant by the operation of r. 1(f) (iii).Further, if
cl. (iv) did not exist there would beno incentive to a
pr onot ee of this type to sit for the conpetitive
exam nati on. Also, if the service of ~the pronptees in
Class 1l1. Gade Ill was entirely ignored and if they join
Cass |, Gade Il service as direct recruits, they mght

become junior to others by ‘the operation of r, 1 (f)
(iii).[715 B-D

(c) Once it is held that r. 1 (f) (iii) of the Seniority
Rules is legally valid, the rule of pronotion cannot be held
to lead to any discrimnation as between direct recruits and
promot ees. The object of the rule of pronotion is really to
carry out the policy of r. 1-(f) (iii) and not allowit to
be defeated by the requirenent of 5 years service in Class
I, Gade 11 itself, before consideration for pronotion to
Cass 1, Grade 1. O herwise, a pronotee certified fit by the
Departenental Pronotion Conmittee in 1952-will be senior to
the direct recruits who conpleted their probation in  that
year, but the seniority Wuld be an enpty fornality For, if
t he

705

pronpotee-officer is not allowed to count his period of
service in Cass 11 for the purpose of pronmotion to G ade |

Cass 1, he will have to wait till 1957 or 1958 to go to
Grade 1, Cass |, while direct "recruits who conpleted their
probation in 1952 or 1953 could go to Grade I, Cass | in

1955 or 1956 counting the 5 years, period fromthe date on
whi ch they were placed on probation, [714 A-D, E-Q

(2) The appellant was entitled to a Wit in the nature of
mandanus commandi ng respondents 1 to 3 to adjust the
seniority of the appellant and other officers simlarly
situated and to prepare a fresh seniority list in accordance
with law after adjusting the recruitnment for, the period
1951 to 1956 and onwards in accordance with the quota rule.
[ 718- D E]
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Rule 4 of the Inconedax Oficers (Class |, Grade Il) Service
Recruitnment Rules is a statutory rule and there is a
statutory duty cast on the Governnent under this rule to
determine the method to be enployed for the purpose of
filling the vacancies and the nunber of candidates to be
recruited. Having fixed the quota under the rule, there is
no discretion left with the Governnent to alter it according
to the exigencies of the situation or to deviate fromit, in
any particular year, at its owmn will and pleasure. The
absence of arbitrary power is the first essential of the
rule of law and discretion, when conferred upon executive
authorities, must be confined within clearly defined limts,
and their decisions should be made by the application of

known principles and rules. The quota rule is Ilinked up
with the seniority rule and unless the quota ’'rule is
strictly observed in practice, it will be difficult to hold

that the seniority rule, that is, rule 1(f)(iii) and (iv) of
the Seniority Rules, is not unreasonabl e and does not offend
Art. 16. 'Therefore, the pronotees from C ass 11, Gade |II]
to Cdass 1, Gade 11 service, in excess of the prescribed
guotas for each of the years 1951 to 1956 and onwards shoul d
be held to have been illegally pronoted. [717 H, 718 A-D, G
H

The order will not ‘affect such Cass 11 officers who have
been appointed permanently as Assistant Conmi ssioners of
I ncone-tax. [718 F]

For the future years Government should adopt the roster
system by frami ng an appropriate rule for working out the
quot a between the direct recruits and the pronotees and the
roster should be maintained indicating the order . in which
appoi ntnent are nmade by direct recruitnent and by pronotion,
in accordance with the percentage :fixed under the statutory
rules [719 F]

JUDGVENT:
CIVIL APPELLATE/ORIG NAL JURISDICTION : Civil Appeal No.
1038 of 1965.
Appeal fromthe judgment and order dated the March 11,’ 1964
of the Punjab High Court, Circuit Bench at Delhi ~in Civi
Wit Petition No. 189-D of 1962.
AND
WRI T PETITION No. 5 OF 1966.
Petition under Art. 32 of the Constitution of India- for the
enforcenent of fundamental rights.
The appel | ant appeared in person (in C. A No. 1038 of 1965).
706
S. V. GQupte, Solicitor-General, N. S. Bindra, R Ganapathy
lyer, R H Dhebar and R Thiagarajan, for respondents’  Nos.
1-3.
A K Sen, N S Bindra,-R Ganapathy Ilyer and R
Thi agar aj an, for respondent No. 4.
A K. Sen, R Ganapathy lyer and R Thiagarajan, for
respondents Nos. 5 and 6.
M N. Shroff for L.N Shroff, for respondents Nos. 12, 22,
25, 28, 29, 38, 40, 43, 54, 79, 86, 107 and 117.
Niren De, Addl. Solicitor-CGeneral, R Ganapathy lyer and
R Thi agar aj an, for respondents Nos. 20, 116 and 123.
The respondent No. 34 appeared in person
R Gopal akri shnan, Bi shanberlal Khanna and H K. Puri, for
i ntervener.
H. R Gokhale, A S. R Chari, A N Sinha, J. B
Dadachanj i,
O C. Mathur and Ravi nder Narain, for the petitioner (in
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W P. No. 5 of 1966).

S. V. Qupte, Solicitor-CGeneral, N. S. Bindra, R Ganapathy
lyer, R H Dhebar and R Thiagarajan, for respondents Nos.
1-4.

S. V. Qupte, Solicitor-CGeneral, R Ganapathy |lyer, and

R Thi agar aj an, for respondents Nos. 6, 7, 9, 12-17, 19,
22, 24, 26, 30, 31, 35, 37, 41, 42-50, 52-61, 63, 64, 66,
68-70, 7274, 80, 82-85 87, 91, 95 and 96.

A S. R Chari, R Gopal akrishnan, Bishanberlal Khanna and
H. K. Puri, for intervener

The Judgrment of the Court was delivered by Ramaswam , J.
Cvil Appeal No. 1038 of 1965

Thi s appeal is brought, by certificate, fromthe judgnent of
the H gh Court of Punjab dated March 11, 1964 dism ssing the
Wit petition of the appellant GCvil Wit No. 189-D of 1962.
In his petition under Art. 226 of the Constitution, the
appel lant, S. G Jaisinghani, challenged the constitutiona
val idity of what has been described as the "seniority rule"
in regard to Income-tax Service, Cass 1, Gade 11 along
wi th the ‘i mproper inplenmentation of the "quota" recruitnent
to that Service as infringing the guarantee of Arts. 14 and
16(i) of the Constitution. The original respondents to the
petition were the Union of India, Secre-

707

tary to the Governnent of India in the Mnistry of Finance
and the Central Board of Revenue-respondents 1 to 3.
Subsequently, respondents 4 to 126 were added and those are
pronmotees in the Incone-Tax Service who will be affected by
the result of the petition.

In order to inprove the Inconme Tax administration the
Government of India, on Septenber 29, 1944, reconstituted
and classified the existing |Incone-Tax Services as Cass |

and 11. The re-organisational schene provided for
recrui tment of Incone-Tax O ficers, Class | Gade 11 Service
partly by pronotion and partly by direct recruitnent. The

re-organi sati onal scheme was set out in CGovernnent of India,
Fi nance Departnent (Central Revenues) |letter dated Septenber
29, 1944 (Ex. B). It created two classes of I'ncone-Tax
Service, Cass | with Gade |l and Grade 11 and Cass 11
Service wth Gade 111. Recruitnent to dass | Gade 11
Service was to be made : (a) by direct recruitnent througha
conpetitive exam nation, and (b) by promotion from Cd ass It

Grade I11l, the ratio prescribed in paragraph 2(d) of the
| etter being 80% by direct recruitnent and 20% by pronotion
from Cass 11 Grade IIl Service, and in case  sufficient

numnber of suitable candidates was not  available for
promotion, surplus vacancies would be filled by direct
recruitnent. In Government of India, Mnistry (of Finance
(Revenue Division) letter dated January 24, 1950 (Ex. G to
the wit petition), the rules of seniority were laid /down.
These rules laid down-the principle for determ nation of
seniority (a) as between direct recruits recruited on the
result of the conbined conpetitive exanination; (b) as
bet ween promptees sel ected fromd ass 11 and (c) as between
the direct recruits who conplete their probation in a given
year and the pronptees in the sane year for appointnent to
Class 1. These rules were revised on Septenber 5, 1952 by
the Governnent of |India, Mnistry of Finance, Revenue
Di vi si on, letter No. F. No. 58(3)-Ad. | T150, dat ed
Septenber 5, 1952. The relevant rule, viz., rule | (f) as
framed in 1950 was as foll ows
"The seniority of direct recuits recruited on
the results of the exami nations held by the
Federal Public ’'Service Conmission in 1944,
and subsequent years shall be reckoned as
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follows : -
(i) Direct recruits of an earlier
exam nation shall rank above those recruited
from subsequent exani nati on.
(ii) Direct recruits of any one exam nation
shall rank inter se-, in accordance with the
ranks obtained by them at that exani nation
(iii) The pronotees who have been certified by
the Comm ssion in any cal endar year shall be
senior to al
M2Sup. Cl/67-16
708
direct recruits who conplete their probation
during that year or after and are confirned
with effect froma date in that year or after.
Provided that a person initially recruited as Cdass 11
I ncome-tax O ficer, but subsequently appointed to Class | on
the results of a conpetitive exam nation conducted by the
Federal Public Service Comi ssion shall if he has passed the
departnmental’ exam nation held before his appointnent to
Class | Service, be deenmed to be pronptee for the purpose of
seniority."
The rule, as revised in, 1952 was to the follow ng effect.
"The seniority of direct recruits recruited on the results
of the examnations held by the Federal Public Service
Conmi ssion in 1944, and subsequent years shall be reckoned
as follows
(i) Di rect recruits of an earlier
exam nation shall rank above those recruited
froma subsequent exam nation
(ii) Direct recruits of any one  exam nation
shall rank inter se in accordance with the
ranks obtained by themat that exani nation
(iii) Oficers pronpted i n-accordance with the
recomendati on of the,’ Departmental Pronotion
Conmittee before the next neeting of the
Departnental Pronotion Conmmittee shall be
senior to all direct recruits appointed on the
results of the examinations held by the  Union
Public Service Comm ssion during the cal endar
year in which the Departnmental Pronot ion
Conmittee nmet and the three previous years.
(iii) Notwithstanding anything contained in
clause (iii).a dass 11 Incone-tax Oficer
subsequently appointed to Cass | on the
results of a Conpetitive Exam nation conducted
by the Federal Public Service Conmi ssi on
shall, if he has passed the Departnenta
Exam nation held before his appointnent to
Class | Service be deened to be a pronotee for
the purpose of seniority."
Clause (iv) of the 1952 Rule is alnmost a reproduction of the
proviso to clause (iii) of the rule framed in 1950 and
clause (iii) has been recast in somewhat different |anguage,
though in substance it contains what the main body of clause
(iii) of the Rule of 1950 stated. The effect of clause
(iii) of 1952 Rule is that the pronotee becomes senior to
the direct recruit who has conpl eted
709
a probationary period of two years in the very year in which
the Departnmental Pronotion Conmittee neets recomending the
officers in Class 11 for pronotion to Cass 1. The follow ng
illustrations clarify the application of the rule
[Ilustration 'A
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Year of Year Year Depart- Position Pr ono-
Conpetitive of of nent al of tees
Exam appoi nt- conpl e- prono- di rect seniority
nment tion tion recruit
by of Com
direct 2 mttee
recruit years’ met
ment pr oba-
tion
1 2 3 4 5 6
1947 the three 1948 1950 Has conpl et ed Seni or
previ ous probation.
years.
1948 1949 1951 Has not conpl eted Do.
pr obati on.
1949 1950 1952 Has not conpl eted
probati on.
1950 1951 1953 1950 Do. Do.
[lustration "B
1950 the three 1951 1953 Has com Seni or
previ ous pl eted pro-
years. bati on.
1951 1952 1954 Has not Do.
conpl eted
pr obati on.
1952 1953 1955 Do. Do.
1953 1954 1956 in 1953  Do. Do

A Class 11 Oficer when directly recruited had to be on pro-
bati on for two years during which period he had to undergo a
course of theoretical and practical training and should pass
a departnmental exam nation for-being confirnmed. After a
m ni mum
710
period of thee years of work as Inconme-tax O ficer (after
his probation of two yea rs) he is considered by the
Departmental Pronotion Conmittee for pronotion to Class 1
That is to say that he has to have a ninimum service of 5
years in all in Cass Il before he is qualified for being
considered for pronotion to Class |, Gade 11 Service
Clause (iv) of rule 1(f) deals with a special situation in
which an officer initially appointed to Cass 11 Service is
given seniority in the same manner as a departmental
promotee if subsequent to his passing the departnenta
examnation in Cass 11 he is appointed to Class | on._the
results of the conbi ned conpetitive exani nation held by the
Uni on Public Service Comm ssion
On Cctober 18, 1951 the recruitnment quotas of 80"/ -and 20%
under the re-organisation schene dated Septenber 29, 1944
were revised. Under the revised recruitnent quota rule 66-
2/ 3% of the vacancies in Gade 11 Cass | would be filled by
direct recruitnent and the remaining 33-1/3% by pronotion
from Gade IIl Cass 11 Service. Any surplus vacancies
whi ch could not be filled by pronotion for want of suitable
candi dates were to be added to the quota of vacancies to be
filled by direct recruitnent.
Rule 4 of the Rules of Pronotions at page 251 of the Central
Board of Revenue O fice Procedure Manual has al so been the
subj ect-matter of controversy in this appeal and is set out
bel ow.

"I ncone-tax Oficer, Cass | (Gade 1)-

Prombtions to this grade are nade from the
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grade of Income-tax Oficers ass 1, G ade
. The pronotions are nade on the basis of
seniority subject to fitness, and not by
sel ection. Normally pronotions fromdass 11
are made to Grade 11 of Cass | only in the
first instance. However, in the initia
stages of the re-organisation of the |ncone-
tax Services, several senior officers were
promoted direct fromdCdass 11 to Cdass 1,
Grade 1, but such pronotions will not
ordinarily take place in future.

NOTE. - The Uni on Public Service Comn ssion has
ruled that the promption to Class 1, G ade
of officiating |.T.Os., class 1, Gade 11-
whose retention in that grade has been

appr oved by t he Depart ment al Pronot i on
Conmittee ~would ~also be in the nature of
promotion froml.T.O, Cass 11, Gade Ill to
[.T.0, C ass 1, Gade | and require

consul tation with the Comm ssion, even though
the pronotion froml.T.O, Cass 1, Gade 11
to Cdass 1, Gade | is nade on the basis of
seniority cumfitness w thout reference to the
Depar t'ment al Pronot i on Conmi ttee.
Appointnments to Cdass |, Gade | should
therefore, be referred to the Conmi ssion for
approval so long as the officers have not been
confirmed in the Cass 1, Grade |l post.
711
Basis of promotion is seniority-cumfitness
and prescribed mninumservice is five years
gazetted service including oneyear in C ass
1, Gade II."
The Full Bench of the Punjab High Court rejected the wit
petition of the appellant holding that the principles for
determ ning seniority between direct recruits and pronotees
laid down in rule 1(f)(iii) and (iv), 1952 were not
di scrimnatory and there was no infringenent of Arts. 14 and
16(1) of the Constitution. It was also decided by the Ful
Bench that the quota rule announced by the ~Governnent of
India was nerely a policy statenent and had no - statutory
force and departure fromthe quota did not give rise to-any,
justiciable issue. It was further observed that t he
,promotion rule fromCass |, Gade Il to Cass 1, Gade |
was not discrimnatory and ultra vires of Arts. 14 and 16 of
the Constitution.
The first question to be considered in this ~appeal is
whether rule 1(f)(iii) of the seniority rules as franed in
1952 violates the guarantee under Arts. 14 and 16 of the
Consti tution. It was contended on behalf of the appellant
t hat t he i mpugned rule was upon an unjustifiable
classification between direct recruits and pronotees | after
they had entered into. Cass 1, Gade 11 Service and on the
basis of that classification pronotees are given seniority
with weightage over direct recruits of the sane year —and
three previous years. |t was contended that there was a
di scrimnation between officers of Class 1, Gade 11 Service
after their recruitment and the actual working of the rule
kept on pushing down the direct recruits and postponing
their chances of pronmotion to higher posts in dass |

Servi ce. It was submitted that all officers appointed to
Class 1, Gade Il Service fornmed one class and after the
officers have been once recruited there could be no
di stinction between direct recruits and pronotees. |n other

words, it was contended that the pronotees and direct
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recruits becamre one <class immediately on entry and

thereafter there cannot be any class within that class. ,W
are unable to accept the contention of the appellant as
correct. In our opinion, it is not right to approach this

problemas if it is a case of classification of one service
into two classes for the purpose of pronotion, and as the
pronotion rule operation to the disadvantage of one of the
two cl asses. It isreally a case of recruitnent to the
Service fromtwo different sources and then adjustment of
seniority between the recruits conming fromthe two sources.
So far as Art. 16(1) is concerned, it cannot be said that
the rule of seniority proceeds on an unreasonable basis.
The reason for the classification is the objective of
filling the higher echelons of the Inconme Tax Service by
experienced officers possessing not only a high degree of
ability but also first-rate experience. Having regard to
the particular circunstances of this case, we

712

are of opinion that the seniority rule is not unreasonable
when read with the quota rule which provides for a specia
reservation of a small percentage of ‘posts for the pronotees
who are selected by a special Cormittee, which determ nes
the fitness of the candi dates for pronotion after they have
put in at least ‘three years of service as Incone-tax
Oficers. A rule which gives seniority to outstanding
of ficers with consi derabl e experience, and selected on nerit
and limting the pronbtion to a percentage not exceeding the
prescribed linit cannot per se be regarded as unreasonabl e.
As we have already pointed out, the direct recruits joining
Cass 1, Gade Il Service have to undergo a period of two
years training and thereafter they becone qualified for
confirmation. A pronotee having al ready undergone the very
same training during the period of probation of Class 11
Grade 111, joins Cass 1, Gade Il withthree years period
of assessment and working experience of the I|ncone-tax
Department. It is necessary to add that the selection of a
pronmotee to Class | is based on nerit and great weightage is
given by the Departnmental Pronotion Conmittee to outstanding
qualifications, record of work and the ability of the can-
didate, so that those who cone to Class 1, Gade 11 are
of ficers who have shown outstandi ng capability as I ncone-tax
Oficers in Cass 11 Service. The statenent in Annexure 2
of the affidavit on behalf of respondents 1 to 4 in Wit
Petition No. 5 of 1966 shows that the standards of sel ection
are very stiff inasnuch as a very small proportion of
of ficers considered for selection is actually pronoted. The
net effect of rule 1(f)(iii) therefore is that three years
of outstanding work in Cass 11 is equated to two of
"probation in Cass | Service and on consideration of 'this
aspect of the matter the pronotee is given seniority over a
direct recruit conpleting the period of probation in the
same year.

The rel evant |aw on the subject is well-settled. Under Art.
16 of the Constitution, there shall be equality of
opportunity for all citizens in matters relating to
enpl oyment or appointnent to any office under the State or
to pronotion fromone office to a higher office thereunder
Article 16 of the Constitution is only an incident of the
application of the concept of equality enshrined in Art. 14
thereof. It gives effect to the doctrine of equality in the
matter of appointrment and pronmotion. It follows that there
can be a reasonable classification of the enployees for the
purpose of appointnent or pronotion. The concept of
equality in the nmatter of pronotion can be predicated only
when the pronotees are drawn fromthe same source. |If the
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preferential treatnent of one source in relation to the
other is based on the differences between-the said two
sources, and the said differences have a reasonable relation
to the nature of the office or offices to which recruitnent
is made, the said recruitment can legitimtely be sustained
on the basis of a valid classification. Dealing with the
713
extent of protection of Art. 16(1) of the Constitution, this
Court observed in The General Manager, Southern Railway V.
Rangachari (1)
"I't would be clear that matters relating to
enpl oyment . cannot be confined only to the
initial nmatters prior to the act of
enpl oyrent . The narrow construction would
confine the application of Art. 16 (1) to the
initial enmploynment and nothing el se; but that
clearly isonly one of the matters relating to

enpl oynent . The other matters relating to
enpl oyment  woul d' i nevitably be the provision
as to the salary and periodical increnents
therein, terms as to leave, as to gratuity, as
to pensi-on and as to the age of
super annuati on. - These are al | matters
relating to enpl oynent and they are, and nust
deened to- 'be included in. the- expression

matters relating to enploynent’ in Art. 16(1).
What. Art. 16(1) guaranttees is equality of
opportunity to all citizens in respect of al

the matters relating to enployment illustrated
by us as well as-to an appointnent to any
office as explained by us. The three

provisions Art. 16(1), Art. 14 and Art. 15(1)
form part of the sane constitutional code of
guar ant ees and suppl ement each other. ' If that
be so, there would be no difficulty in holding
that the matters relating to enpl oynment nust
include all matters (in- relation to enpl oynent
both prior, and. subsequent, to the enpl oynent
which are incidental to the enploynent and
formpart of the terns and conditions of such
enpl oyrment . "
This Court further observed in that case
"Art. 16(2). prohibits, discrimnation and
thus assures the effective enforcement of the
fundanental right, of equality of ~opportunity
guaranteed by Art. 16(1). The words, in
respect of only enploynment used in Art. 16(2)
must, therefore, include all matters relating
to enploynent as specified in. Art. 16(1).
Therefore, we are satisfied that pronmption to
sel ection posts is. included both under Art.
16(1) and (2)."
We next proceed to consider the argunent of the appellant
that the rule of pronmotion from!l Income-tax Officers Class
1, Gade Il to Cass 1, Gade | is discrimnatory in
character. It was contended, that while a direct recruit
has to put in 5 years as Inconme Tax Oficer Class 1, G ade
I, a promotee officer gets into Gade 1 with a m ni num of

one year’'s service in Cass |, Gade 11, the other four
years being counted in Class Il, Gade Ill. 1t was | [1962]
2 S.C.R 586, 596-598.
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therefore submitted that the rule operated against the
direct recruit in a discrimnatory nmanner. |n our opinion

there is no substance in the contention of the appellant.
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Once it is held that the rule of seniority enacted in rule
1(f)(iii) is legally valid, the rule of promotioni.e., rule
4 of Ch. IX of the Central Board of Revenue Ofice
Procedure Manual cannot be held to | ead to any
discrimnation as between direct recruits and pronotees.
Rule 4 states that the prescribed mnimum service for C ass
1, Gade 11 Oficer in the matter of pronpotion to Grade | of
that Service is five years gazetted service including one
year in Cass 1, Gade 11. For a pronotee therefore the
m ni mum peri od of service for promotion to dass |, G ade

is actually 4 years service in Cass 11, Gade IIl and one
year service in Cass 1, Gade 11. The object of the rule
isreally to carry out the policy of rule 1(f) (iii) of the
Rul es of Seniority and not allowit to be defeated by the
requirenent of five years service in Cass 1, Gade 11
itself before-consideration for pronotion to Class |, G ade
1. The pronotee i's placed senior to a direct recruit who
conpl etes probation in the year in which the pronotee is
sel ected 'by the Departnental Pronotion Conmittee. If it
should " be 1aid down that the past service as |ncone-tax
Oficer in Cass 11 is'not to be counted, then rule
1(f)(iii) would be nullified, because directly recruited
officers junior to the pronotees would go to Grade | earlier

than the promotee officers. For example, a pr onot ee
certified fit by the Departnental Pronpbtion Committee in
1952 will be senior to the direct recruits who conplete

their probation in that year. And if-it'is to be laid down
that the promotee officer shall not-count his period of
service in Cass 11 for the purpose of promotion to Grade 1
Class | he will have to wait till 1957 or 1958 ‘to go to
Grade 1, CUass 1, while direct recruits who conpleted their
probation in 1952 or 1953 woul d have gone to Grade 1, C ass
I in 1955 or 1956, counting the five years period from the
date on which they were placed on probation. To renove this
anomaly the pronotion rule has been franmed and we are unabl e
to accept the argunent of the appellant that there is any
discrimnation in the working of this rule. The /rule of
pronmotion is inextricably Iinked with the rule of ‘weightage
and seniority in Grade 11. If in the rule of pronotion the
service in Gade IIl is not to be taken -into ~account,
seniority in Gade 11 would be an enpty formality.

In regard to rule 1(f)(iv) of the Seniority Rules, there are
only three respondents i.e., respondents 4, 5 and 6 who have
been pronoted as "deenmed pronotees" under this clause of the
rule. Each one of themwas appointed in Cass 11, Gade |11l
Service in 1947 and was appointed in Class 1, Gade |
Service in 1951 after having successfully conpeted in the
conpetitive examnation of the year 1950, the same year in
which the appellant was successful. The appellant /al so
joined Cass 1, Grade 11 Service in 1951. The
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three respondents have been shown as senior to the appell ant
in the seniority list. The objection of the appellant is
t hat whil e they qualified in the same conpetitive
exam nation, they had beconme senior to himbecause of the
operation- of the artificial rule by which they are treated
as "deened pronotees"; otherw se they would have renained
junior to him On behalf of these respondents it was argued
by M. Bindra that they had been appointed to Cass 11,
Grade 111 Service in 1947 and conpleted 5 years service in
that class by the year 1952 and if the Departnenta
Promotion Conmittee net in 1953, as it actually did neet,
and if it recormended their pronmotion to Class |, Grade 11
each one of them woul d have becone senior to the appellant
by the operation of cl. (iii) to rule 1(f). There was also
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the further consideration that if rule 1(f)(iv) did not
exist there was no incentive to a pronotee of this type to

sit for the conpetitive examination. It should also be
taken into account that if the service of the pronpbtees in
Class 11, Gade Ill is entirely ignored and if they join the

Class 1, Gade 11 Service as direct recruits they m ght well
find thenselves becomng junior to those who were |left
behind in Class Il, Gade Ill Service by the operation of
rule 1(f)(iii). We are accordingly of the opinion that rule
1(f)(iv) is based on a reasonable classification and does
not offend the guarantee under Art. 14 or Art. 16(1) of the
Constitution.
We proceed to consider the next question arising for consi-
deration in this appeal, viz.,. the allegation of the
appel l ant that there was excessive recruitnment of pronotees
in violation of the quotarule. Rule 3 of the Incone-tax
Oficers (Cass 1, Gade 11) Service Recruitment Rules is to
the follow ng effect

"The Service shall be recruited by the

foll owi ng et hods

(1) By conpetitive exanination held in India

in accordance with Part 11 of these Rules.

(ii) By promotion on the basis of selection

from Gade H (Cass 11 Service) in accordance

with/'Part 11l of these Rules."

Rul e 4 reads

" Subj ect to the provisions  of Rul e 3,

Governnent shall determine the nethod or
methods  to be enployed for the  purpose of
filling. any particular vacancies, or such

vacancies —as may require to be filled during
any particular period, ~and the nunber of
candi dates to be recruited by each nethod."
716

Rule 5 states

"Vacancies in the Service which are filled
ot herw se t han by pronoti on shal | be
apportioned between. the various comunities
in India in accordance with the provisions of
the Government of India (Home Departnent)
Resolution No. F. 14/17-B/ 33-Ests. dated the

(reg

t he

4t h July, 1934 (regarding conmuna
representation in the services) and No.
23/ 5/ 42-Ests. (S) dated. the 11th August, 1943
ardi ng
representati on of Schedul ed Castes in-the Servi'ces
)
and the supplenmentary instructions connected
rewith."
In the letter of the CGovernnment of India dated Septenber

29, 1944 (Ex. Bto the witpetition of the appellant) it
is stated

that the recruitnment to G ade 11 of Class | will be  made
partly by pronotion and partly by direct recruitnment —and
that "80% of the vacancies arising in the Gade wll be

filled by direct recruitnment through the Indian Audit and
Allied Services Exanination and the remaining 20% vacancies

will be filled on the basis of promotion by selection
provi ded suitable nunmber of nen 'are avail abl e f or
promotion". It was also stated in the letter that if there
are any vacanci es which could not be filled by pronotion for
want of suitable candidates, these will be added to the
guota of vacancies to be filled by direct recruitnent. The

guota was altered by the Governnent of India subsequently in
their letter dated COctober 18, 1951 (Ex. E to the wit
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petition). In this letter the Governnent of India , said
that. they had decided in consultation. with the Union
Public Service Conmission that for a period of five years,
in the first instance, 66-2/3 %vacancies in Cass 1, G ade
11 will be filled by direct recruitnent and the remaining
33-1/3 % vacancies on the basis of pronotion and any surpl us
vacanci es which cannot be filled for want of suitable
candidates will- be added to the quota of vacancies to be
filled by direct recruitment. ,.There has been no argunent,
in this case, with regard- to the operation of the rule
bet ween the years 1945 and 1950, though in the petition the
appel l ant has alleged that in those years also there were
excessive recruitments of pronptees. It appears from the
affidavit of respondent No. 1 that these were fornmative
years of the Income Tax Service and re-organisation of the
Depart ment was bei ng conpleted and the initial period of re-
organi sation lasted up till 1950. The argunent was confined
to the years 1951 to 1956. According to the appellant,
there 'was excessive recruitnment of 71 pronotees nore than
the figure permtted by the quota rule. 1In the judgnent
under appeal ~the H gh Court has examined the natter and
found that the excess nunber of pronotees was 31 for the
four years 1951 to 1954. During the hearing of the appea
we had ordered the Secretary of the Finance Mnistry to
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furnish the number of vacancies which had arisen from year
to year from 1945 onwards, the nature of -the vacancies-
permanent or tenporary and the chain of vacancies and such
other details which are relevant to the matters pending
before this Court. |In his affidavit dated January 31, 1967
M. R C Dutt said that he was not able to work out, in
spite of his best endeavours the nunber of vacancies arising
in a particular year. However, a statement, Ex. E, was
furni shed showi ng the nunber of officers recruited by the
two nethods of recruitnment to Cass 1 Service during the
rel evant years

UPSC War O ficers
Exam Servi ce sel ect ed
Year recruits candi - from

dat esCl ass

1951 50

1952 49

1953 52 38

1954 44 30

1955 45 24

1956 25-
It "is not clear fromthe affidavit of M. R, C / Dutt
whet her the quota rule was strictly followed for the vyears
in question. In the counter-affidavits of respondents 1 to

4 in Wit Petition No. 5 of 1966 there is however an
assertion that the quota rule "has ’'been substantially
conplied with."

The Solicitor-General on behalf of respondents 1, 2 and 3
submitted that the quota rule was nerely an adm nistrative
direction to determine recruitment from two di fferent
sources in the proportion stated in the rule and a breach of
t hat guota rule was not, a justiciable issue. The
Solicitor-Ceneral said that there was, however, substantia
conpliance with the quota rule. But in the.absence of
figures of permanent vacancies in Cass 1, Gade; Il for the
rel evant years the Solicitor-General was unable to say to
VWhat extent there had been deviation fromthe rule. W are
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unabl e to accept the argument of the Solicitor-General that
the quota rule was- not legally binding on the Governnent.
It is not-disputed that rule 4 of the- Incone-tax Oficers
(Cass 1, Gade Il) Service Recruitnent Rules is a statutory
rule and there is a statutory duty cast on the Governnent
under this rule to, determine the nmethod or methods to be
enpl oyed for the purpose of filling the vacancies and. the
nunber of candidates to be recruited by each nethod. 1In the
letter of the Governnent of India dated Cctober 18, 1951
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there is no specific reference to rule 4, but the quota
fixed in their letter nmust be deened to have been fixed by
the Governnent of Indiain exercise of the statutory power
given under rule 4. Having fixed the quota in that letter
under rule 4, it is not-now open to the Government of India
to say that it is not incunbent upon it to follow the quota
for each year and it is opento it to alter the quota on
account of the particular situation (See para 24 of the
counter affidavit of respondents 1.to 3 in Wit Petition No.
5 of 1966). W are of opinion that having fixed the quota
in exercise of their power under rule 4 between the two
sources of recruitnent, thereis no discretion left with the
CGovernment of Indiato Alter that quota according to the
exi gencies of the situation or to deviate fromthe quota, in
any particular year, at its own will and pl easure. As we
have already indicated, the quota rule is linked up with the
seniority rule and unless the quota rule is strictly

observed in practice, it will be difficult to hold that the
seniority rule i.e., rule L(f)(iii) & (iv), is not
unr easonabl e and does not~ offend Art. 16 of the
Constitution. W are accordingly of the opinion that
promotees from Cass Il, Gade IlIl toCass 1, Gade 11l
Service in excess of the prescribed quotas for each of the
years 1951 to 1956 and onwards have been illegally pronoted
and the appellant is entitled to a wit in the nature of
mandanus commandi ng respondents | to 3 to adjust the
seniority of the appellant and (other officers simlarly
placed like himand to prepare a fresh seniority list in

accordance with law after adjusting the recruitnment for the
period’ 1951 to 1956 and onwards in —accordance with the
gquota rule prescribed in the letter of the Government of

India No. F. 24(2)-Adm. 1.T./51 dated Cctober 18, 1951
We, however, wish to nake it clear that this order will not
affect such Cdass 11 Oficers who have been appointed
permmanently as Assistant Conm ssioners of lncone Tax. But

this order will apply to all other officers including those
who have been appoi nted Assistant Conmi ssioners ~of |ncone
Tax provisionally pursuant to the orders of the H gh Court.

In this context it is inportant to enphasize that the
absence of arbitrary power is the first essential ~of the
rule of |aw upon which our whole constitutional system is
based. In a systemgoverned by rule of law, discretion

when conferred upon executive autho, rities, nmnust be
confined within clearly defined limts. The rule of law
fromthis point of view neans that decisions should be nade

by the application of known principles and rules and, in
general, such decisions should be predictable and the
citizen should know where he is. |If a decision is taken
wi t hout any principle or wthout any rul e it is

unpredi ctable and such a decision is the antithesis of a
decision taken in accordance with the rule of law (See

Di cey-"Law of the Constitution"-Tenth Edn., |Introduction
ex). "Law has reached its finest noments", stated Dougl as,
J
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United States v. Winderlick(1l), "when it has freed man from
he unlimted discretion of some ruler........ Wher e
di scretion ; absolute, man has always suffered". It is in
this sense that the rule of law nmay be said to be the sworn
eneny of caprice. Discretion, as Lord Mansfield stated it
in classic terms in the case of John WIkes(2), "neans sound
di scretion guided by law. It nust be governed by rule, not
by hunour : it nust not be arbitrary, vague and fanciful."
We should also |ike to suggest to the Governnent that for
future years the roster system should be adopted by fram ng
an appropriate rule for working out the quota between the
direct recruits and the pronotees and that a roster should
be mai ntai ned indicating the order in which appointnents are
nmade by direct recruits and by pronotion in accordance with
the percentages fixed under the statutory rule for each
met hod of recruitment.

For these reasons we allow this appeal in part and order
that a wit in the nature of 'Mandamus shoul d be granted to
the appell'ant to the extent indicated above. There will be
no order ‘as'to costs in this appeal

Wit Petition No. 5 of 1966
The questions arising for determination in this case are
simlar in character to the questions which have been the
subj ect-matter of consideration in Cvil Appeal No. 1038 of
1965. For the reasons-given in that case, we hold that this
petition should be allowed and a wit in the nature of
mandanus under Art. 32 of the Constitution should be granted
conmandi ng respondents 1 to 3 to adjust the seniority of the
petitioner and other officers simlarly placed I'ike him and
to prepare a fresh seniority list in accordance. with |aw
after Adjusting the recruitnent for the period 1951 to 1956-
and onwards in accordance with the quota rule prescribed in

the letter No. F. 24(2) Adm. |.T./51 dated October 18,
1951 of the Governnent of India. There will be no order as
to costs.

V. P. S.

Petition all owed.

Appeal allowed in part.

(1)342 U.S. 98.

(2)(1770) 4 Burr. 2528 at 2539.
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