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1. The appellant was placed on trial before the  Designated
Court New Del hi to answer charges under Sections 5  of the
Terrorist and Disruptive Activities (Prevention) Act. 1987
(" TADA” for short) and 25 of the Arms Act, 1959, On
conclusion of trial the |learned Court recorded and order of
conviction against the appellant in respect of both the

char ges. For the conviction under section 5 of TADA the
appel | ant was sentenced to suffer rigorous inprisonnent for
5 years and to pay a fine of Rs. 5,000/-, in default. to

suffer rigorous inprisonment for 6 nmonths nore but no
separate sentence was passed for the other conviction.
Hencc this appeal

2. Briefly stated, the prosecution case in that .in the
evening of April 23, 1991 a police party, while on patro
duty in and around Palam Village, found the appellant
standi ng near the bus stand with a bag in his possession. As
his novenments aroused suspicion they apprehended him and
searched the bag, which was found to contain 8 country . nade
pistols and 31 live cartridges. As the appellant could not
give any satisfaction explanation for possession of /those
arnme and amunition's, they were seized under a“ recovery
meno and the packaged and sealed. A First Information Report
was thereafter | odged agai nst the appellant at Dabri Police
Station and S.1. Sube Singh took up investigation of the
case. In course of investigation he forwarded the seized
arms and ammunitions to the Central Forensic Sci ence
Laboratory (CFSL) for examination. On conpl eti on of
i nvestigation and receipt of sanction from the deputy
Conmi ssi oner of Police, New Del hi to prosecute the appell ant
under section 25 of the Arms Act he submitted charge sheet
agai nst the appell ant.

3. The appell ant pl eaded not guilty to the charges |evelled
against him and his contention was that he was falsely
inmplicated in the case at the instance of S.1. Sube Singh

4. To prove the apprehension of the appellant and recovery
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of the and ammunitions fromhis possession the prosecution
relied upon the testinonies of Const. Jagpal Singh (PW 1)
and Head Const. Ranesh Kumar (PW2). Both of them stated
that they were nenbers of the police party that was on
patrol duty on the date in question. They detailed the
manner in which the appellant was apprehended at the bus
stand with a bag in his possession and spoke about the
recovery of the country made pistols and the cartridges from

that bag. They also testified that a recovery nenp was
prepared and signed
452

by them They next spoke about the packagi ng and sealing of
those arns and ammuniti ons.

5. Const. Bhim Singh (PW4) testified that on May 3, 1991
he had taken the seal ed parcels formthe Ml khana of Dabr

Police Station to CFSL and delivered them in fact. The
report of CFSL (Ext. A) shows that all the pistols were in
wor ki ng- order and the cartridges were |live. Const . Bhi m

Singh (PW 4) proved the sanction accorded by Deput y
Comm ssioner of ~Police under section 39 of the Arms Act
which was nmarked by PWI/ A. Head Const. Khush Ram (PW 5)
who was the Duty Oficer of Dabri Police Station on Apri
23, 1 991 proved the FIR Ex:PWs/A. Const. Jasbir Singh (PW
6) proved that the arns and ammunitions seized wer e
deposited in the/Mal khana of the police station and were
forwarded to the CFSL fromthere through Const. Bhim Singh
(PW3).

6. Havi ng carefully gone through the evidence of PW1 and
PW 2, two of the nmenbers of the raiding party, we do not
find any reason to disbelieve them nore particularly when
nothing could be elicited in cross exam nation to discredit
them On the contrary, their evidence is consistent and
corroborates each other.

7. The |earned counsel appearing for the appellant ' first
contended that non-exam nation of S 1. Sube Singh who
investigated into the case, raiseda great suspicion about
the truth and bona fides of the prosecution story. W do
not find any substance in the contention. It appears that
in spite of best efforts the prosecution could not produce
him and therefore- no adverse presunption -can be drawn
agai nst the prosecution for his non-examn nation.

That apart, nothing was elicited in cross exam nation any of
the prosecution witnesses wherefromit could be said that
the Investigating Oficer’'s production was essentially
required to give an opportunity to the defence to cross
examne himwith reference to statenents recorded by hi m un-
der section 161 Cr. P.C. or any steps taken by him during
i nvestigation.” M non-exam nation, therefore, did not in
any way affect the prosecution case nor prejudice the
appel l ant in his defence.

8. The only other contention raised by the appel Ilant was
that no public wtness was exam ned though the ‘alleged
recovery took place at a bus stand in the evening. It

appears fromthe evidence of both PW 1 and 2 that in spite
of requests made none of the shopkeepers and the people
present there was willing to join the search party. As we
do not find any reason to disbelieve the evidence of PW 1
and 2 that their sincere attenpt to secure public wtness
failed, no adverse inference for such nonexanination can,
therefore, be drawn.

9. On the conclusion as above we dism ss the appeal
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