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This appeal 'arises fromthe judgnment and order of the
Di vi sion Bench of the Hi gh Court of Judicature for Rajasthan
Bench at Jaipur in Incone-tax Reference No.86 of 1987 dated
Novermber 9, 1993. 'The assessee is the appellant. By the
order under challenge the Hi gh Court answered the follow ng
question, referred to it under Section 256(1) of the Incone
Tax Act, 1961 (for short the Act), in the affirmative,
that 1is, in favour of the Revenue and agai nst the assessee:
Whet her on the facts and in the circunstances of the case
and the business of the assessee being one and indivisible,
the Tribunal was right in law.in holding that the expenses
have to allocated in the same percentage as the different
sources of incone and are not to'be allowed in entirety as
al | owed by the Comm ssioner of Incone-tax (A) after
following decisions noted in para 11 of the order dated
31.01.1985 for the assessnent years 1974-75, 1975-76 and
1980- 817

In the assessnment year 1977-78 the appellant, a State
CGovernment Corporation, derived its income from -interest,
letting out the warehouses and adninistrative charges for
procurenent of foodgrains while wor ki ng for the Food
Corporation of |India as well as the State Government. It
clainmed deduction of expenditure of Rs.38,13,555.17 under
Section 37 of the Act in conputing its incone under the head
profits and gains of business of business or profession
The Incone Tax O ficer allowed only so much- of the
expenditure as could be allocated to the taxable incone and
disallowed the rest of it which was referable to the
non-taxabl e i ncome, being exenpt under Section 10(29) of the
Act. On appeal, the Commi ssioner of Inconme Tax (Appeal s)-11
accepted the claim of the appellant that the entire
expenditure was deductible. The Revenues appeal therefrom
to the Income-tax Appellate Tribunal was allowed upholding
the order of the Income Tax O ficer on July 17, 1986. At
the instance of the appellant the question noted above was
referred to the H gh Court. By order under challenge the
Hi gh Court confirned the order of the Income-tax Appellate
Tri bunal . Hence this appeal. M. Joseph Vel l apally,
| earned senior counsel appearing for the appellant, relied
on the judgments of this Court in Comm ssioner of
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I ncone-tax, Madras Vs. I ndi an Bank Ltd. [66 ITR 77],
Conmi ssioner of Income-tax, Bonbay City | Vs. Mahar asht ra
Sugar MIlls Ltd. [82 ITR 452] and of Punjab and Haryana
Hi gh Court in Punjab State Co-operative Supply and Marketing
Federation Ltd. Vs. Commissioner of Income-tax, Patiala-I
[128 I TR 189] in support of his contention that the order of
the Hi gh Court is unsustainable. The contention of M.K N
Shukl a, | earned senior counsel appearing for the Revenue, is
that the expenditure which is attributable to the exenpted
income is not a permssible deduction and it has been
rightly disallowed by the H gh Court. To appreciate the
contentions of the |earned counsel it may be useful to refer
to Section 37(1) of the Act: 37. General. - (1) Any
expenditure (not being expenditure of the nature described
in Sections 30 to 36 * * *.and not being in the nature of
capital expenditure or personal expenses of the assessee),
| aid out or expended wholly and exclusively for the purposes
of the business or profession shall be allowed in conputing
the inconme chargeable under the head Profits and gains of
busi ness ‘orprof essi on.

A plain reading of theabove provision nakes it clear
that it is a residuary provision and all ows an expenditure,
not covered under Sections 30 to 36, in computing the income
chargeabl e under the head profits and gains of business or
profession, provided its other requirenents are satisfied.
They are : (i) the expenditure should not be in the nature
of capital expenditure or personal expenses of the assessee;
(ii) it should have been laid out or expended wholly and
exclusively for the purposes of the business or profession
and (iii) it should have been expended in the previous year
The di sal | owance of t he expendi ture was not for
non-conpliance of requirenents of Section 37(1) of ‘the Act
but for the reason that the expenditure was incurred on an

activity from which income was exenpted under the Act. A
simlar question arose in the case of Indian Bank  Limted
(supra). In that case the respondent-assessee, in the
course of its business, borrowed noneys for investnment in
securities. Part of its income, derived from securities,
was exenpt under the Income Tax Act, 1922 (for short the

Act of 1922). It sought to deduct the interest paid on the

entire borrowed amount. The question before this Court was
whether a portion of the interest, which was referable to
i nvestnment on securities fromwhich incone was exenpt, was
al | owabl e. Section 10(2)(iii) and (xv) of-the Act of 1922,
was precursor of Section 37(1) of the Act. It was held by
this Court that in allowng a deduction which was
perm ssi bl e one need not | ook beyond the expenditure to see
whether it had the quality of directly or  indirectly
produci ng taxable income and, therefore, there was no
warrant for disallowing a proportionate part of the-interest
referable to noney borrowed for the purchase of securities
yielding tax free interest. That judgnment was followed in
the case of Mharashtra Sugar MIIls Ltd. (supra). Ther e
the assessee-conpany was manufacturing sugar in its factory
and was al so grow ng sugar-cane for purposes of its factory.
On the question of deduction of expenditure, so nuch of the
managi ng agency conmission which was referable to the
growi ng of sugar-cane, was disallowed on the ground that the
income from sugar-cane cultivation was agricultural income
and not exigible to tax. The Appellate Tribunal found that
the cultivation of sugar-cane and the manufacture of sugar
by the assessee constituted one single and indivisible
busi ness. It was held by this Court that the entire
managi ng agency comm ssion was |laid out for the purpose of
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the business carried on by the assessee and was all owabl e
under Section 10(2)(xv) of the Act of 1922 and that the fact
that the inconme fromgrow ng of sugar-cane, a part of that
busi ness was not taxable under the Act, was not a relevant
circunmstance. The third case cited by M. Vellapally is of
Punjab and Haryana Hi gh Court in Punjab State Co-operative
Supply and Marketing Federation Ltd. case (supra). The
judgrment in that case shows that on the question of
apportionnment of the expenditure, with reference to the
activity which vyielded incone and with reference to the
activity which did not yield income, the Hi gh Court, taking
note of the finding recorded by the Tribunal that the
busi ness of the assessee was one and indivisible and
following the aforesaid decisions of this Court, held that
t he entire expenditure incurred by the assessee was

deducti bl e. M. Shukl a, however, placed reliance on the
judgnent of the Division Bench of the Madras Hi gh Court in
Waterfall  Estates Ltd. Vs. Commissioner of [|ncone-tax,

Madras (No. 1) [131 I'TR 207] which was affirmed by this Court
in Waterfall Estates Ltd. Vs. Conm ssioner of |ncone-tax
[219 |ITR 563). That was a case under Section 37(1) of the

Act . The assessee in that case was carrying on different
ventures, profits fromsonme of themwere taxable and from
the other were exenpt under the Act. "In respect of the

earlier assessnent years expenditure with reference to each
activity was worked out separately without claimng any
expenditure referable to the head-office. In the assessment
year 1965-66 the assessee clained deduction of the entire
expenditure including that relating to the head-office. The
finding recorded by the Tribunal was that there was no proof
that different ventures constituted the same business. On
t hat finding the Tribunal took the view that t he
apportionnent of the expenditure was valid. The High Court
of Madras confirmed the order of the Tribunal and the sane
was upheld by this Court. There, it is evident, the result
turned agai nst the assessee due to absence of the finding of
fact that different ventures carried on by it constituted
one indivisible business, which neant that there was no
nexus between the venture in question and the business
conprising of other ventures carried fromthe head office
and therefore so much of the expenditure incurred on the
head office which was attributable to that venture was not a
perm ssi ble deduction in conputing profits of the business.
I ndeed, such expenditure does not properly fall within the
nmeani ng of the expenditure laid out or expended wholly and

excl usively for t he pur pose of the busi ness or
pr of essi onal . In view of the above discussion, the

follow ng principles may be laid dowmn : (i) if income of an
assessee is derived fromvarious heads of inconme, he is
entitled to claimdeduction pernissible under the respective
head whether or not conputation under each head results in
taxable incone; (ii) if income of an assessee arises under
any of the heads of income but fromdifferent itenms e.g.
di fferent house properties or different securities etc., and
incone from one or nore itens alone is taxable whereas
income from the other itemis exenpt under the Act, the
entire permssible expenditure in earning the income from
that head is deductible; and (iii) in computing profits

and gains of business or profession when an assessee is

carrying on business in various ventures and some anong them
yield taxable incone and the others do not, the question of
allowability of the expenditure under Section 37 of the Act
will depend on : (a) fulfilment of requirenents of that
provision noted above; and (b) on the fact whether all the
ventures carried on by him constituted one indivisible
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business or not; if they do the entire expenditure will be
a permssible deduction but if they do not the principle of
apportionnment of the expenditure will apply because there
will be no nexus between the expenditure attributable to the
venture not forming integral part of the business and the
expendi ture sought to be deducted as the busi ness
expenditure of the assessee. M. Shukla has fairly
conceded that if the exenpted inconme and the taxable incone
are earned from one and indivisible business then the
apportionnent of the expenditure cannot be sustained. But,
submits the |learned counsel, in this case the Tribunal did
not record a finding that the business of the assessee is
one indivisible, therefore, the apportionnent of the
expenditure is valid. W are afraid, we cannot accede to
the contention of thelearned counsel inasmuch as a plain
reading of the question itself shows that it enbodies --
the business of the assessee being one and i ndivisible.
This being the position, it is not open to the Revenue to
contend that ~the business is not one and indivisible. In
view of the fact that a perusal of the question itself
di scl oses thatincone fromvarious ventures is earned in the
course of one and indivisible business, the inpugned order
uphol ding the apportionment of the expenditure and all ow ng
deduction of only that proportion of it which is referable
to taxable incone, is unsustainable. W, therefore, answer
the question in the negative, that is, in favour of the
assessee and agai nst the Revenue. The order -under appeal is
accordingly set aside and the appeal is allowed with costs.




