http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 1 of 11

PETI TI ONER
DI VI SI ONAL PERSONNEL OFFI CER, SOUTHER RAI LWAY

Vs.

RESPONDENT:
S. RAGHAVENDRACHAR

DATE OF JUDGVENT:
16/ 12/ 1965

BENCH

SATYANARAYANARAJU, P.
BENCH

SATYANARAYANARAJU, P.
GAJENDRAGADKAR, P.B. (QJ)
WANCHOO, K. N.

H DAYATULLAH, M

RAMASVWAM , V.

Cl TATI ON

1966 AIR 1529 1966 SCR (3) 106

Cl TATOR | NFO :

R 1974 SC~ 87 (14)

R 1974 SC 423 (17)

R 1974 SC1898 (7)

RF 1976 SC1766 (2,12)

RF 1976 SC2547 (21)
ACT:
Constitution of I ndi a, Art. 311(2) - Reversion from
of ficiating post to substantive post when juniors
Oficiating in higher post-Wether anmounts to reduction in
rank.

HEADNOTE

The respondent was enployed in the Southern Railway as Train
Examiner in the scale of Rs. 100-5-125-6-185. He was
promoted to officiate in the next higher scale of Rs. 150-
225. Subsequently he was reverted to the | ower scale, and
his departnental representations and appeal s having failed,
he filed a wit petition under Art. 226 of the Constitution
The High Court held that the reversion of  the respondent
amounted to a reduction in rank because he was reverted from
the higher post to the | ower post notw thstanding the  fact
that his juniors were still retained in the higher posts.
As this reduction of rank was in violation of Art.” 311(2)
the High Court granted the wit prayed for. The Divisiona
Personnel O ficer, Southern Railway appealed to this @ Court
by speci al | eave.

It was contended on behalf of the appellant that the  High
Court had msunderstood the ratio of the judgnent of this
Court in Vaikunthe's case and that the respondent had not
suffered any reduction in rank within the meaning of Art.

311(2).

HELD : (i) The reversion of a CGovernment servant from an
officiating post to his substantive post, while his junior
is officiating in higher post, does not, by itself,

constitute a reduction in rank within the neaning of Art.
311(2) of the Constitution. [110 D

(ii) An inportant aspect of the decision in Vaikunthe' s case
was |lost sight of by the High Court. The real ground on
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whi ch Vai kunthe’s reversion to his original post of
manml atdar was held to be a violation of his constitutional
guarantee was that his chances of pronotion were irrevocably
barred for a period of three years. There was no such bar
on pronotion in the present case. [114 E]

Madhav Laxman Vai kunthe v. State of Mysore, [1962] 1 S.C. R
886, di stinguished.

(iii) The respondent’s conplaint was that he had lost his
seniority by reason of the retention of his juniors in the
officiating higher post. But his rank in the substantive

post i.e. in the |lower grade, was in no way affected by
this. 1In the substantive grade the respondent retained his
rank and was not visited with any penal consequences. The
respondent had no right to the post to which he was
provisionally pr onot ed. H s reversion in t hese
circunstances did not~ ampunt to reduction in rank. [118 G
119 A

107

Par shot am'Lal Dhingra v. Union of India, [1958] S.C.R 828,
State of Bonbay v. F. A Abraham [1962] Supp. 2 SSCR 92
and The Hi gh Court, Calcutta v. Amal Kumar Roy, [1963] 1
S.CR 437, 'relied on.

P. C. Wadhwa v. Union of India, [1964] 4 S.CR 598,
di sti ngui shed.

M A Waheed v. State of Madhya Pradesh, [1954] Nag. L. J.
305, referred to.

JUDGVENT:
ClVIL APPELLATE JURI SDICTI ON: - Givil Appeal No. 975 of 1964.
Appeal by special |eave fromthe judgnent and order
Decenber 12, 1962, of the Mysore H gh Court in WP. No. 531
of 1961.
Bi shan Narain, Naunit Lal and” B.R G K  Achar, for the
appel | ant .
S. K. Venkat aranga |yengar and R Gopal akrishnan, for the
respondent.
The judgnment of the Court was delivered by
Sat yanarayana Raju, J. This appeal, by special |eave, raises
a somewhat inportant question of all, which is whether the
reversion of a Governnment servant from an officiating post
to his substantive post, while his junior is officiating in
the higher post, does not, by itself, constitute a reduction
in rank within the neaning of art. 311(2) of t he
Constitution.
For the purpose of deciding the point raised in the appeal
it would be necessary to state the mterial  facts. The
Southern Railway has two grades of Train Examiners, one in
the scale of Rs. 100-5-125-6-185 and the other in the /scale
of Rs. 150-225. The respondent was enployed in the | ower
scale as a Train Examiner. By an order dated April 7, 1959,
the respondent was promoted to officiate in the higher scale
with a starting salary of Rs. 150 per nonth. That order
read as follows :
"2. Sri S. Raghavendrachar, TXR-YPR in scale
Rs. 100-185 is pronoted to officiate as TXR in
scale Rs. 150-225 on Rs. 150 per nonth and
retained YPR as TXR-IC. 185 is pronoted to

officiate as TXR in scale Rs. 150- 225 on Rs.

150 per nmonth and transferred to SBC-BG vide
item above

Sanction endorsed by D.S. for pronotion of
items 2 and 3."

108
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There is a note appended to the order which is
i mport ant

" Not e: 1. The promotion of items 2 and 3
are purely provisional subject to revision
when Divisional Seniority lists are drawn up."
By an order dated November 27, 1959, the
respondent was reverted. ]Mat order was as
follows :

"Sri S. Raghavendrachar, TXR/ YPR (officiating)
in scale Rs. 150-225 is reverted to scale Rs.
100-185 on Rs. 130 per month and transferred

to SBC MG "
On receipt of this order, the respondent nmde
representations to t he appel | ant . The

appel | ant “sent ‘to the respondent conmuni cation
dated May 25, 1960 :

" As per t he exi sting i nstructions an
of ficiating enployee with | ess than 18 nonths
of service in the higher grade may be reverted
to | ower scal e without assigning any reason
for such reversion by a conpetent authority.
Since the period of your officiating in scale
Rs. 150225 was |l ess than 18 months and since
your ~reversion fromscale Rs. 150-225 to Rs.
100-185 has been ordered by a conpet ent
authority, no reasons need be assigned as
requested in your representation dated 8th/9th
Decenber 1959.

As regards the confirmation of TXRs in scale
Rs. 150-225, who were your juniors while you
were officiating in scale Rs. 150-225, 1 have
to advise you that consequent on your

reversion to scale Rs. 100-185, all your
juniors, in scale Rs. 150-225, have becone
your seniors and their confirmations in

preference to you arein order
Regardi ng your re-pronotion to scale Rs. 150-
225, it wll be considered in the nornal
course according to. your, seniority and
suitability to hold the post in-scale Rs. 150-
225."
The respondent mnmade a further appeal to the Divisiona
Superi ntendent, Msore, on July 2, 1960 and sent him two
rem nders. Not having got any response, he filed an appea
on January 31, 1961, to the GCeneral Manager, Southern

Rai | way. The respondent sent a reninder to the latter on
March 31, 1961. In reply,
109

the Divisional Personnel Oficer wote to the respondent as

follows by letter dated April 30, 1961 :
Rs. 150-225 (PS) was not a penalty as presuned
by you, in your above representations. The
vacancy thus rel eased by you in scale Rs. 150-
225 (PS) and the vacancies which existed on
the date of your reversion were filled up  on
14t h February 1960. You are therefore
eligible to be considered for pronotion
against a vacancy which occurred after the
date of your reversion and not against the
vacanci es which existed on the date of your
reversi on and al so the vacancy caused by your
reversion. No regular vacancy (other than
short term|eave vacancy) in scale Rs. 150-225
has occurred fromthe date of your reversion
till date. You will therefore be considered
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for pronoti on against the next vacancy,
subject to the condition of seniority-cum
suitability, on the basis of which only
promotions to non-selection posts are to be
or der ed.

2. As regards seniority, all those hitherto
prombted to scale Rs. 150-225 (PS) wil |
automatically rank seniors to you and your

seniority if pronoted will be reckoned only
from the date of your pronmotion in future
vacancy.

3. Your contention that, when you were

pronoted to officiate for 2 nonths against the
| eave vacancy of Shri Venkataraman, as per
this office order No. M 542/PI of 14th
Noverber 1960, you shoul d have been continued
even after the expiry of the |eave vacancy,
and that Shri Varghese should have been

reverted, is not correct, for the reasons
stated i n paragraph 2 above.
4. Your representation of 30th January 1961

to GMP) Madras-is therefore wi thheld."
Aggrieved by the order dated Novenber 27, 1959, the res-
pondent noved the Mysore Hi gh Court, on the failure of his
representations to/'the hierarchy of Departnental Heads, for
a wit of certiorari to quash the inmpugned order nade by the
appel l ant. By judgment dated Decenber 12, 1962, a Division
Bench of the Hi gh Court quashed the order of reversion. The
H gh Court observed that it was not necessary to express any
opinion on the question whether the reversion of the
respondent on the ground that his work was unsatisfactory
amounted to a reduction
110
in rank within the neaning of that expression occurring in
art. 311(2) of the Constitution: But the Hgh Court held
that the reversion of the respondent ampunted to a reduction
in rank because he was reverted fromthe higher post to the
| ower post notwi thstanding the fact that his juniors were
still retained in the higher posts. In reaching this
conclusion the Hi gh Court purported to follow the  decision
of this Court in Mdhav Laxman Vaikunthe v. ~State of
Mysore(.).
The Di vi si onal Personnel Oficer, Sout hern Rai | way,
Mysore, obtai ned special leave fromthis Court against the
order of the Hi gh Court.
It is contended by M. Bishan Narain, |earned counsel for
the appellant, that the H gh Court msunderstood the ratio
of the judgnent of this Court in Vaikunthe' s case(1l),  that
there is no right in a Governnent servant to pronotion as of
right, that the nmere reversion of a Government servant/ from
an officiating post to his substantive post, notwi thstanding
that his juniors are retained in the higher posts, does not
ampunt to a reduction in rank and the provisions of  art.
311(2) are not attracted. On the other hand, it is
contended by M. S. K Venkataranga | yengar, |earned counse
for the respondent, that the circunstances of the case
clearly indicated that the reversion of the respondent
amounted to a reduction in rank and since the procedure
prescribed by art. 311(2) was not complied with, the order
of reversion was bad in | aw
It may be taken to be settled by the decisions of this Court
that since art. 311 nakes no distinction between pernmanent
and tenporary posts, its protection nmust be held to extend
to all government servants hol di ng permanent or tenporary
posts or officiating in any of them but that protection is
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limted to the inposition of three naj or penalties
contenplated by the Service Rules, viz., disnmissal or

renoval or reduction in rank

The first of the cases which may be considered is the
decision in ParshotamLal Dhingra v. Union of India(2),
Commonly known as Dhingra's case. 1In this case, Das C.J.,
who spoke for the majority, considered conprehensively the
scope and effect of the relevant constitutional provisions,
service rules and their inpact on the question as to whether
reversi on of Dhingra offended agai nst the provisions of art.

311(2). Dhi ngra was appointed as a Signaller in 1924 and
promoted to the post of Chief Controller in 1950. Bot h
these posts were in Class Il Service. In

(1) [1962] 1 SCR 886.

(2) [1958] S.C.R 828.

111

1951, he was appointed to officiate in Class Il Service as
Assi stant . Superintendent, Railway Tel egraphs. On certain
adverse remarks having been made against him he was

reverted as a -subordinate till he made good his ’short
coni ngs. Then, Dhi ngra nade a representation
Subsequently, the General Manager gave himnotice reverting
him to Class IIl appointment. It was this order-which was

chal | enged by Dhingra by a wit petition, in the H gh Court
and, eventually, in this Court. The question for decision
was whether the order of the General Manager anmpunted to
reduction in rank within the nmeaning of art. 311(2) of the
Constitution, and Dhingra was entitled to a reasonable
opportunity to show cause against the order. This Court
held that the reversion of an officiating officer to his
substantive post did not attract the provisions of art.
311(2) and that Dhingra was not entitled to the protection
of that article.
It is however true that even an officiating governnent
servant may be reverted to his original rank by way of
puni shment. It was therefore observed in Dhingra’ s  case(")
at p. 863
"Thus if the order entails or provides for the
forfeiture of his pay or allowances or the
loss of his seniority in-his substantive rank
or the stoppage or postponenent of his future
chances of pronotion, then that circunstance
may indicate that although in form the Gov-
ernment had purported to exercise its right to
terminate the enploynment or- to reduce the
servant to a |ower rank under the terns of the
contract of enployment or under the rules, in
truth and reality the CGover nient has
termnated the enploynment as and by way of
penal ty."
One test for determ ning whether the termnation of - service
was by way of punishment or otherwise is to ascertain
whet her under the Service Rules, but for such termnation
the servant has the right to hold the post. It was held in
Dhi ngrads case(1l) that he was holding an officiating post
and had no right under the rules of the Railway Code to
continue in it, that under the general |aw such appointment
was termnable at any tine on reasonable notice and the
reduction could not operate as a forfeiture of any right,
that the order of the CGeneral Mnager visited him with no
evil consequences and that the order therefore did no",
amount to a reduction in rank.
(1) (1958] S.C.R 828.
112
Vai kunthe’s case(1l) was relied upon by the Hgh Court in
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support of its conclusion that the reversion of the
respondent ampunted to a reduction in rank. It is therefore
necessary to scrutinize the facts of that case.
The appel | ant Vai kunt he, who held the rank of a Mam atdar in
the first grade, and was officiating as District Deputy
Col l ector, was alleged to have wongly charged travelling
al l owance for 59 mles instead of 51 and was, as the result
of a Departnmental enquiry, reverted to his substantive rank
for three vyears and directed to refund the excess he had
char ged. He made a representation to the Government which
was of no avail although the Accountant CGeneral was of the
opi ni on that the appellant had not over-charged and
conmmtted no fraud. Utinately, the appellant was pronoted
to the Selection Gade but the order of reversion remained
effective and affected his position in the Selection G ade.
After retirenent he brought a suit for a declaration that
the order of reversion was void and for recovery of a
certain sumas arrears of salary and all owances. The tria
Court held that there was no conpliance with the provisions
of S. 240(3) of the CGovernnent of India Act, 1935, granted
the decl aration but refused the arrears clai med. Vai kunt he
filed an appeal and the State a cross-objection. The High
Court dism ssed the appeal and all owed the cross-objection,
holding that the order of reversion was not a punishnent
within the neaning /of S. 240(3) of the 1935 Act.
This Court held that the matter was covered by t he
observati ons in Dhingra's case(l)  and the tests of
puni shment laid down by this Court viz., (1) whether the
servant had a right to the rank-or (2) whether he had been
visited with evil consequences of the Kkind specified
therein, and that the second test certainly applied. Thi s
Court concluded that Vai kunthe m ght or m ght not have the
right to hold the higher post, but there could be no doubt
that he was visited with evil consequences as a result of
the order of reversion. It was there held
"Mere deprivation of hi gher enol unent s,
however, in consequence of an order of ,
reversion could not by itself satisfy that
t est whi ch must i ncl ude such ot her
consequences as forfeiture of substantive pay
and | oss of seniority."
Since the requirenment of s. 240(3) of the 1935 Act, which
corresponds to art. 311(2) of the Constitution, had not been
found to have been fully conplied with, the —order  of
reversi on was held
to be void.
(1) [1962] 1 S.C.R 886.
(2) [1958] S.C.R 828.
113
There was an inportant aspect of this decision which was
| ost sight of by the High Court. The inpugned order ' there
ran as follows :
"After careful consideration Governnent . have
decided to revert you to M atdar for a
period of three years........
It was pointed out in Dhingra's case(-) that if the order of
reversion entailed or provided for the forfeiture of the pay
or allowances of the Governnent servant or loss of his
seniority in his substantive rank or the stoppage or
post ponenent of his future chances of pronpotion, then that
circunstance mght ’'Indicate that although in form the
CGovernment had purported to exercise its right to termnate
the enploynent or to reduce the servant to a |ower rank
under the terns of the contract of enployment or under the
rules, in truth and reality the Governnent had term nated
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the enpl oyment as and by way of penalty. At p. 891, Sinha,
C.J., who spoke for the Court, pointed out:

The rea

origi na

he woul d have continued as a Deputy Coll ector
but for the Order of the Governnment, dated
August 11, 1948, inpugned in this case, as a
result of the enquiry held against him and
that his reversion was not as a nmatter of
course or for admnistrative convenience. The
Oder, in terns, held him back for three
years. (ltalics ours). Thus his enolunents,
present as well as future, were adversely
affected by the Oder aforesaid of the
Government. - In the ordinary course, he would
have continued as a Deputy Collector with al
the enol uments of the post and woul d have been
entitled to further pronotion but for the set
backin his service as a result of the adverse
findi ng agai nst him which findi ng was
ultimately decl ared by the Accountant Genera
to - have been under a m sapprehension of the
true facts. It is true that he was pronoted
as a result of the GCovernment Order dated
March 26, 1951, with effect from August 1
1950. But® that pronotion did not entirely
cover the ground lost by himas a result of
the CGovernment Order inpugned in this case."
Again, at p. 893, the learned  Chief Justice
poi nted out"lIf the loss of the enolunents
attaching to the higher rank in which he was
officiating was the only consequence of his
reversion-as aresult of the enquiry against
him the appellant woul d have no cause of

(1) [1958] S.C. 828.

114

action. But it is clear that as a result of
the Order dated August 11, 1948 (Ex. 35), the
appel lant lost his(seniority as a Man atdar
which was his substantive post. That / being
so, it was not a sinple case of reversion with
no evil consequences; it had such consequences
as would come within the test of punishment as
| aid down in Dhingra’ s case.™

Finally, it was pointed out

"I'f the reversion had not been for a period of

three years, it could not be Said that the
appel | ant had been puni shed within the meaning
of the rule laid down in Dhingra' s Case. It

cannot be asserted that his reversion to a
substantive post for a period of three years
was not by way of punishnent. Fromthe /facts
of this case it is clear that the “appellant
was on the upward nove in the cadre 'of his
service and but for this aberration in his
progress to a higher post, he would have, in
ordi nary course, been pronoted as he actually
was sonme tine later when the authorities
real i sed perhaps that he had not been justly
treated......

ground on which Vaikunthe's reversion to his
post of Mam atdar was held to be a violation of his
Consti tuti onal

grantee was that his chances of pronotion

were irrevocably barred for a period of three years. | f
this aspect of Vaikunthe's case(l) is borne in mnd, it wll
be found that there is no basic inconsistency between the
deci si ons which have a bearing on the question as to in what
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cases reversion would anobunt to a reduction in rank

Even so, it is contended by |earned counsel for the respon-
dent that the real reason which operated on the mind of the
appel l ant was that the respondent’s work in his officiating
capacity was unsatisfactory. Assuming that to be so, the
guestion is whether his reversion to his original post,
because he was found unsuitable for the higher rank to which
he had been given the officiating chance, is valid.

In State of Bonmbay v. F. A Abraham(2) the respondent held
the substantive post of Inspector of Police and had been
officiating as Deputy Superintendent of Police. He was
reverted to his original rank wthout being given an
opportunity of being heard in respect of the reversion. His
request to furnish himwth reasons for his reversion was
refused. Later, a departnenta

(1)[1962]1 S.C. R 886.

(2) [1962] Supp. 2°S.C. R 92.

115

enquiry was held “behind his back in regard to certain
al | egati onsof nisconduct nmade agai nst himin a confidentia
conmuni cation fromthe District Superintendent of Police to
t he Deput y | nspect or- General  of Pol i ce, but t hese
al | egations were not proved at the enquiry. The |Inspector-
Gener al of Police, however, thereafter wote to the
Government that the respondent’s previous record was not
sati sfactory and that he had been prompted to officiate as
Deputy Superintendent of Police in the expectation that he
would turn a new leaf. The H gh Court held, following its
earlier decision in. M A |. Waheed v. State of Mdhya
Pradesh(1l) that if a person officiating in a higher post is
reverted to his original post in the normal course, that is,
on account of cessation of the vacancy or his failure to
acquire the required qualification, the reversion did not
anmount to a reduction in rank but if he is reverted for
unsati sfactory work, then the reversion would amount 'to a
reduction in rank. This Court didnot agree with the ob-

servations in Waheed's case(1l) that when a per son
officiating in a post s reverted for wunsatisfactory / work,
that reversion would ambunt to a reduction in rank. Thi s

Court took the viewthat the Governnent had a right to
consider the suitability of the respondent to hold the
position to which he had been appointed to officiate and
that it was entitled for that purpose to nake inquiries
about his suitability and that was all what the Governnent
had done in that case.

Two nore cases cited at the Bar now require to be consider-
ed. In The H gh Court, Calcutta v. Amal Kumar Roy (2) this
Court held that the word 'rank’ in art. 311(2) referred to
classification and not to a particular place in the / sane
cadre in the hierarchy of service. The facts of the case
were as follows. The respondent was a Munsif in “the West
Bengal Civil Service (Judicial). Wen the cases of 'severa
Munsi fs cane up for consideration before the H gh Court for
i ncl usi on in the panel of officers to officiate as
Subor di nat e Judges, the respondent’s nanme was excl uded. On
a representation made by him the respondent was told by the
Regi strar of the High Court that the Court had decided to
consider his case after a year. As a result of such exclu-
sion, the respondent, who was then the senior nost in the
list of Mnsifs, lost eight places in the cadre of
Subordi nate Judges before he was actually appointed to act
as an Additional Subordinate Judge. H's case nmainly was
that this exclusion by the H gh Court anpbunted in law to the
penalty of ’wi thhol ding of pronotion’ wthout giving him an
opportunity to show cause. He pray-
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(1) [1954] Nag. L.J. 305.
(2) [1963] 1 S.C R 437
116
ed that a declaration might be nade that he occupied the
same position in respect of seniority in the cadre of
Subor di nate Judges as he woul d have done if no supersession
had taken place and clained arrears of salary, in a suit
filed by him The trial Court decreed the suit. On behalf
of the appellants a prelimnary objection was taken in this
Court that the controversy raised was not justiciable. This
Court held that there was no cause of action for the suit
and the appeal nust succeed.
It was there contended on behal f of the respondent that even
though there, mght not have been any disciplinary proceed-
i ngs taken against him the effect of the H gh Court’s order
was that he was reduced by eight places in the list of
Subordi nate Judges and that in.|aw amounted to a reduction
in rank within the neaning of art. 311 (2) of the
Constitution. ~ At p. 453 it was pointed out as follows :
“In” our opinion, there is no substance in
this contention because losing places in the
same cadre, nanely, of Subordinate Judges does
not amount to a reduction in rank within the
meani ng of -art. 311(2). The plaintiff sought
to argue that ’'rank’, in. accordance wth
di ctionary nmeani ng, si‘gni fi es "relative
position or status or- place, according to
Oxford' English Dictionary. The word ’'rank’
can be and has been used in different senses
in different contexts. The expression ’rank
inart. 311 (2) has reference to a person’s
classification and not his particular place in
the sane cadre in the hierarchy of the service
to which be bel ongs. ~ Hence, in the context of
the Judicial Service of West Bengal, ’reduc-
tion in rank’ would inply that a person who is
already holding the post of a Subordinate
Judge has been reduced to the position /of a
Munsi f, the rank of a Subordinate Judge being
hi gher than that of a Minsif. But Subordinate
Judges in the sane cadre hold the -sane rank
though they have to be listed in order of

seniority in the Cvil List. Theref or g,
losing sone places in the seniority list is
not tantanount to reduction in rank. Hence,

it must be held that the, provision-, of art.

311 (2) of the Constitution are not- attracted

to this case.”
This decision therefore is authority for the position /that
losing sone places in the seniority list is not tantanount
to reduction in rank
117
The respondent relied upon the decision of this Court in P.
C. wadhwa v. Union of India(l). There, the appellant, a
menber of the Indian Police Service and holding t he
substantive rank of Assistant Superintendent of Police (a
post in the junior time scale of pay) in the State of
Punjab, was pronmoted to officiate as Superintendent of
Police, which was a post carrying a higher salary in the
senior time-scale, and posted as Additional Superintendent
of Police. After he had earned one increnent in that post,
he was served with a charge-sheet and before the enquiry,
whi ch had been ordered, had started, he was reverted to his
substantive rank of Assistant Superintendent of Police, the
ground suggested for reversion being unsatisfactory conduct.
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No details of the unsatisfactory conduct were specified and
the appellant was not asked for any explanation. At the
time when the appellant was reverted officers junior to him
in the |.P.S. Cadre of the State were officiating in the
seni or scal e. The order entailed | oss of pay as well as
loss of seniority and postponement of future chances of
pronoti on.

It was held that the order of reversion nade against the
appellant was in effect a 'reduction in rank’ wthin the
nmeaning of art. 311(2) of the Constitution and inasnuch as
he was given no opportunity of showi ng cause against the
said order of reversion, there was violation of art. 311

On a consideration of the circunstances of the case, this
Court reached the conclusion that the action of t he
Covernment reverting the appellant was mala fide. But that
was not the sole ground on which the order of reversion was
held to be bad.

After ~an exam nation of the |legal position from the |arge
body of rules to which reference was nmade, it was held that
in so far as the Indian Police Service is concerned there
was only one cadre, that appointnent to posts borne on that
cadre were to be made by direct recruitment except to the
extent of 25 per cent of the senior posts which nmay be

filled by pronmotion fromthe State Police Service. A
special feature of the All India Services |like the Indian
Police Service and the Indian Cvil Service is that pro-
notion is a nmatter of right. It was for this reason that
this Court, by a mpjority pointed out at p. 622 that in the
case of’ those 'services there was no rul e whi ch

specifically provided that an officer had “to be freshly

appointed to a post carrying a salary in the senior scale of

pay.

(1) [1964] 4 S.C R 598.
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At p. 627 it was said
“I'n our opinion, the whole schene of the rules
indicates that a person borne on the junior
scal e of pay has a right to hold a post on the
seni or scale of pay depending  upon t he
availability of, a post -and his seniority in
the junior scale of pay.... If a person hold-
ing a post in the senior scale, though in an
officiating capacity, is found to be unfit to
hold that post, action will have to be taken
against himas required by r.~-5 of ~ Discipline
and Appeal Rul es because his reversion to a
post in the lower scale would “amunt to
reduction in rank within the meaning of art.
311 of the Constitution."

On a consideration of the circunstances of that case, it is

clear that the decision itself proceeded on the basic fact

that for nenbers of Al India Services like the  |Indian

Police Service, promption was a matter of right and specia

consi derati ons would have to be applied to them

Now, in the light of the principles established by the above

decisions, we nmay consider the respondent’s case. The

Southern Railway has two grades of Train Examiners. The

respondent and one Janes Bl azey were pronoted fromthe | ower

grade to officiate in the higher grade. The respondent was

shown at itemno. 2 and Janes Blazey at itemno. 3 in the

pronmotion list. A note was appended to the order that the
pronoti on of the respondent and Blazey were "purely
provi sional subject to revision when seniority lists were
drawmn wup for the Division'. By reason of the order dated

November 27, 1959, the respondent was reverted to the |ower
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grade while Blazey was retained in the higher grade. The
case of the respondent is that Blazey was junior to him and
that since he was reverted while Blazey was not, it would

anount to a reduction in rank so far as he was concerned.
It is plain that what he conplains of is that he lost his
seniority by reason of the retention of Blazey in the
of ficiating higher post.
The respondent’s rank in the substantive post i.e., in the
lower grade, was in no way affected by this. In the
substantive grade, the respondent retained his rank. It may
al so be added that he was visited wth no pena
conseqguences. It is no doubt true that it is not the form
but the substance that matters, but once it is accepted that
the respondent has no right to the post to which he was
provisionally pronoted, there can be no doubt that his
reversi on does not anount to a reduction in rank
119
None of the decisions considered above | ends support to the
contention for the respondent.
It was finally argued that the procedure prescribed by rr
1609 to 1619 of the rules contained ' in the Indian Railway
Est abl i shment Code, Vol. |., were contravened. Rule 1609
r eads
"As a general rule, in_  no circunstances,
should a gazetted railway servant be kept in
ignorance for any length of time that his
superiors, after sufficient experience of his
work, ‘are dissatisfied with ‘him where a
warning. mght eradicate a particular fault,
the advantages of pronpt communication are
obvious. ~On the other hand, the conmmunication
of any adverse remarks -renpved from their

cont ext is likely to give a msleading
impression to the gazetted railway | servant
concer ned. The procedure detailed in rule

1610 shoul d therefore be fol |l owed."
Rul es 1609 to 1618 apply only to gazetted railway servants.
"Me respondent is not a gazetted railway servant and /'there
is no question of his claiming that he is entitled to the
ri ght given under the above rules.
Rule 1619 refers to non-gazetted railway servants. That
rule Provides that in general conformty with the principles
laid down in the preceding rules applicable to Gazetted
Rai | way Servants, a Ceneral Manager nmay franme detailed rules
for the preparation, submi ssion and disposal of confidentia
reports on non-gazetted railway servants. Learned  counse
for the respondent could not place before us those rules, if
any.
The contentions raised by the respondent havi ng been  nega-
tived, this appeal must succeed, and it 1is accordingly
all owed, but, in the circunstances of the case, there wll
be no order as to costs.
Appeal al | owed.
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