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ACT:

Income tax Act (11 of 1922) s. 10 (2) (xv)-Anount paid for
| ease of mca mne already worked and fee for prospecting
l'i cence-Capital or Revenue expenditure-Tests.

HEADNOTE:

The assessee, a firmcarrying on mning business, took on
| ease for 20 years certain areas which -had been  worked
previously by. others, and in which mica pillars had been
exposed by those earlier mning operations. Mca scrap was
also lying on the surface.  The assessee paid a  sum of
noney, part of which was towards the mca scrap lying on the

surf ace. The assessee also paid at Re. 1 /- per acre per
year as fee for prospecting |licence., The assessee clained
the 1/20th part of the noney paid for the | ease as well as

the fee paid for the prospecting |licence as revenue expen-
diture for purposes of incone tax. The Tribunal allowed the
noney paid for the mica scrap lying on the surface as

revenue expenditure, but disallowed the other claims. The
H gh Court also, on reference, held against the assessee
(appel l ant) .

Di sm ssing the appeal to this Court,

HELD : The expenditure incurred for the |lease, as well as

the fee paid for the prospecting licence, were not al lowabl e
as revenue expenditure. [362G H, 371C

(1) The test for ascertaining whether the ampunt spent ' for
the lease is of a capital nature, is whether it was @ spent

for obtaining a right of an ,enduring character, which, in
the case of mning lease is to acquire rights over |land for
winning the mneral. |In other words, where the mneral is

part of the |land and sone mning operations have to be
performed to extract it fromthe earth, the anbunt paid to
acquire a right over, or in the land, to win that mineral
is of an enduring character, and hence, a capita
expenditure. But where the mineral has already been gotten
and is on the surface, then the expenditure incurred for
obtaining the right to acquire the raw material, that s,
the mineral would be a revenue expenditure laid out for the
acquisition of a stock-in-trade. [365A-B; 368G H]

In the present case, the findings of the Tribunal are clear
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and consistent with those given by the Incone-tax O ficer
and the Appellate Assistant Comm ssioner, in that, all of
them distinguished between the rawmaterials which had
al ready been extracted and brought to the surface, and those
that are still to be extracted. The mica pillars which had
been exposed by the earlier mning operations, had enhanced
the value of the right which was | eased to the appellant,
but none the less, the appellant still had to carry out

some mning operations to extract the mineral from the
pillars which were enbedded in the land. The |ease was for
a long period and it conferred a right to excavate the mica
The anount paid was therefore for acquiring a right of an
enduring nature to extract and renobve the mica, to bring it
to the surface, grade it, and pay royalty to the Governnent
in accordance with the quality of each grade of nica

extract ed. [ 368C-D, H, 369A-C, 370B-D

Pingl e Industries Ltd: v. Conm ssioner of I ncome-t ax
Hyder abad, 40 |I.T.R 67, followed.

361

Artherten v. British Insulated and Hel sby Cables Ltd. [1926]
A.C. 205, 213, Kauri Tinber Co. Ltd. v. Conmissioner of
Taxes, [1913] A C 771, Colden Horse Shoe (New) Ltd. .
Thurgood (H. M Inspector of Taxes), 18T.C. 280, Abdul ayoom
v. Conmi ssioner of 1 ncone Tax, 64 I TR 689 at 703, Mbhanla
Hargovind v. CI/T., 17 I.T.R 473 and MA. Jabbar v.
Comm ssi oner of income Tax, 68 |I.T.R 493, referred to.

(2) The termprospecting licence’ shows that the mne has
not yet started working as a mine. The finding by the
authorities and the  Tribunal that the fee paid for the
prospecting licence was a payment for initiating the mning
operations was a finding of afact. It was, infact, a fee
paid irrespective of the quantity of mnerals obtained
showi ng that the object of the paynent was to initiate the

busi ness. The period for which the |icence was obtained,
nanmely one year, does not also nmake it a revenue paynent.
The fee paid to obtain the licence to carry out

i nvestigate, search and find the mneral with the object of
conducting the business of extracting ore fromthe earth, is
a fee paid for indicating the business and therefore, is of
a capital nature and could not be equated to-a paynent for
the purposes of stock-in-trade. [370D-H;, 371A-B]

JUDGVENT:

ClVIL APPELLATE JURISDICTION: C. A No. 2020 of
1972.

Appeal by certificate fromthe judgnent and order dated
March 28, 1968 of the Rajasthan High Court at Jodhpur in
I ncome-tax’ Reference No. 1 1 of 1963.

N. D. Karkhanis and A. G Ratnaparkhi, for the appell ant.
S. C. Manchanda, P. L. Juneja, S. P. Nayar and R N
Sacht hey, for the respondent.

The Judgrment of the Court was delivered by

JAGANMOHAN  REDDY, J. This appeal is by special I|eave
agai nst the judgnent of the High Court of Rajasthan in | an
i ncome-tax reference under s., 66 (1 ) by which it answered
the two questions referred to it in the negative. Bef ore
this appeal was filed, Appeal No. 1238/1969 had been filed
on a certificate but that is dismssed without costs because
this Court had in several cases’ held that in |Income-tax
references if the H gh Court does not give any reasons while
granting the certificate, the certificate can be revoked.
The assessee, a firmcarrying on mning business at Udai pur
with a branch at Mandal, had pursuant to an invitation to
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tender for mca mning in accordance with the terns and
conditions prescribed in the Mneral Concession Rules,

tendered for certain areas for Rs. 1,57,150/- of which Rs.

3,360/- was payable towards the mica scrap lying on the
surf ace. The |ease was for 20 years and the areas which
were offered had been worked by other Private companies for
15 years. This offer of the appellant was accepted and the
| ease was granted to it. |In the relevant assessnent vyear
1952-53 for which the previous year for the head office
ended on Cctober 30, 1951 and for the branch ended

362

on March 30, 1952, the appellant clained Rs. 7,857/- being
the 1/20th of the tender npbney as revenue expenditure
incurred during that year.  The claimof the assessee was
rejected by the Incone-tax Oficer on the ground that the
noney was paid for the value of the land which it had
acquired because the mne granted to the assessee had
al ready been worked by the private conpanies. In an appea

agai nst this order, the Appellate Assistant Conm ssioner
confirmed the disallowance of the expenditure as in his
view, it was a capital nature expended for the acquisition
of a, capital asset. Against this order, an appeal was
filed to the Appellate Tribunal. The Tribunal however
allowed Rs. 3,360/paid for mca scrap lying on the surface
as a revenue expenditure incurred in the acquisition of
stock-in-trade, but disallowed the claimfor the balance of
Rs. 1,53,800/- which was paid under the tender as a capita

expendi t ure.

The assessee had also clained Rs. 3,200 as the fee paid by
it athe rate of Re. 1/- per acre per year for prospecting
l'i cence. The incone-tax O ficer disallowed this anount
under s. 10(2) (xv) of the Indian Income-tax Act, 1922
(hereinafter called the ’'Act’') on the -ground that the
licence was obtained by the assessee only that year, that
the fee was paid in addition tothe royalty payable on the
val ue of the enmeral ds excavated and sold and that it was an
initial expenditure for procuringa right to respect m nes.
The Appellate Assistant Comm ssioner in an appeal by the
assessee negatived the claimon the ground that under that
licence the assessee had a right to win and comrercially
exploit the mnerals which the assessee actually carried
out. The Tribunal while dismssing the appeal filed against
the order of the Appellate Assistant Conm ssioner observed
that the prospecting licence fee cannot be equated to a
paynment nmade for the purchase of stock-in-trade, that it was
not based, on any quantity of mnerals, that the mnerals
had to be won and extracted fromthe earth ~and the term
"prospecting licence" shows that the mnmine ‘had not. vyet
started working as a mine and that the paynent was to
initiate the business.-It also held that the period of on,--
year for which the licence was obtai ned cannot justify the
fee paid as a revenue expenditure. The assessee thereafter
filed” application under s. 66(1) of the Act and as in its
opi nion a question of law did arise, the, Tribunal referred
the following two questions to the Hgh Court for its
opi nion : -

1. Whether on the facts and in the circunmstances of the
case, the prospecting licence fee of Rs. 3,200/is allowable
as revenue expenditure ?

2. VWhet her on the facts and in the circunstances of the
caste the appropriate Part of Rs. 1,53,800/- was allowable
as revenue expenditure ?

363

Taki ng the second question first, it is contended before us
by the |learned advocate for the appellant that Rs.
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1,53,800/- paid for pillars of mica standing in the |and
| eased out after the other private conmpani es had worked it
was a revenue expenditure because the tender which was given
and accepted was on the basis of the calculations in the
Indian M ning Hand Book for a specific quantity of mca in
the mnes which was the assessee’s stock-intrade. The
revenue however submts that the amount of the | ease was a
capital outlay incurred for the initiation of the business,
and that the pillars of mca cannot be stock-in-trade unless
the mica was excavated, and brought to the surface. A |arge
nunber of cases decided in this country and in England,
dealing with different topics were referred and arguments
addressed before us dealing with nany anal ogi es of one kind
or other, tendu | eaves mangoes, apples, sand, brickearth,
lime and other comodities all with a view to persuade us to
ascertain what is the true test to be applied to the
particul ar facts of this case’ W do not however propose to
refer to cases dealing with variety of topics except perhaps
to determne the nature of the expenditure incurred in this
case by the assessee.

This Court in Pingle Industries Ltd. v. Conm ssioner of
| ncome-t ax, Hyder abad( 1) had occasi on to exam ne
exhaustively the relevant- Indian and English cases for
determining what |is a capital expenditure and what is a
revenue expenditure. ~That was al so a case of mning where
the assessee obtained | eases for excavating Shahabad stones
for a period of 12 years for which an-annual -payment of Rs.
28,000 was agreed upon. The mgjority of Judges, Kapur, J.
and Hidayatullah, J. (as he then was) (S. K. Das, J.
di ssenting) held that the assessee acquired by his long term
| ease the right to win stones, that the stones in situ were
not its stock-in-trade in a business sense but a capita
asset fromwhich after extraction it converted the ' stones
into its stock-in-trade. 1t was also hel'd that the | paynent
was neither rent nor royalty but ~a lunp paynent in
instalments for acquiring a capital asset of enduring
benefit to its trade; the ambunts being out goings on
capital account, were therefore not allowable deductions.
The proposition as qualified by Lord Cave in Atherton v.
British insulated and Helsby Cables. Ltd.(2) that “in the
absence of any special circunstances leading to the
" opposi te conclusion, when an expenditure is made, not only
once and for all, but with a view to bringing it into
exi stence an asset or advantage for the enduring benefit  of
a trade, has been applied, explained and varied fromtinme to
time as the circunstances of the particul ar case required.
The application of these principles to the various cases and
the concl usi ons reached by courts in those cases often

(1) 40 1.T.R 67. (2) [1926] A.C. 205,213.
6- L498Sup CI /73

364

lead to irreconciliable results. It is because the topic
itself is a troublesone one and is not rendered any the |ess
difficult by resorting to principles. "It is not always

easy" observed Roner, L.J. in (;olden Horse Shoe (New) Ltd.
v. Thurgood (H M Inspector of Taxes(l) "to determ ne
whet her a particular asset belongs to one category or the
other" nor does it depend in any way "on what may be the
nature of the asset in fact or inlaw " In our own Court
this difficulty has been put very tersely,. if we nay say so
with respect, by H dayatullah, J. (as lie then was) in Abdu
Kayoom v. Commi ssi oner of |ncome-tax(2) when he said:

. none of the tests is either exhaustive

or universal. Each case depends on its own

facts, and a close simlarity between one case
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and another is not enough, because even A
single significant detail may alter the entire
aspect. I n deciding such cases, one should
avoid the tenptation to deci de cases (as said
by Cordozo. The nature of the Judi ci a
Process, p. 20) by matching the col our of one
case against the colour of another. To
deci de, therefore, on which side of the line a
case falls, its broad resenblance to another
case is not at all decisive. What is decisive
is the nature of the business, the nature of
the expenditure, the nature of the right
acquired, ‘and their relation inter se, and
this is the only key to resolve the issue in
the light of the general principles, which are
foll owed in such cases."
The determ ning factor will depend | argely on the nature of
the tract-, in which the asset is enployed. The severa
cases ‘which do not deal with'the mining |eases but are
concerned with different assets are of little help in the
same way as - in Mhanlal ~ Hargovind v. CI.T.(3), cases
relating to the purchase or leasing of mning quarries,
deposits of brick earth were considered not to be of
assistance by the Privy Council in case of a contract for
collecting and renoving tendu |eaves. The principl es
enunciated for determining the nature of ‘the expenditure
have been sought to be applied to different situations
arising on the facts of each case, but the difficulty in
matching them with ‘the seeming irreconciliabiliiy are
per haps explicable only on the ground that the determ nation
in any particular case is dependent on the character of the
| ease or agreenent, the nature of the asset, the purpose for
whi ch the expenditure was incurred and such other factors as
in the facts and circunstances of that case would indicate.
If we confine our attention to the mning |eases, what
appears to us
(1) 18 T.C. 280.
(3) 17 1. T.R 473.
(2) 64 1.T.R 689 at 703.
36 5
to be an enpirical test is that where mnerals have to be
won, extracted and brought to surface by mning operations,
the expenditure incurred for acquiring such a right would be
of a capital nature. But where the mneral has al ready been
gotten and is on the surface, then the expenditure incurred
for obtaining the right to acquire the raw material -that is-
the mneral, would be a revenue expenditure laid out for the
acqui sition of stock-in,trade. An expenditure incurred for
acquiring a right to take away sand from the surface of
river beds has been treated as if the sand was stock-in-
trade,-M A Jabbar v. Conmi ssioner of Inconme-tax(1l) in the
same way as tendu | eaves have been treated by the | Privy
Council in Mhanlal Hargovind' s case. In the former case,
Bhargava, J. indicated a nunber of factors which led to the
concl usion that the expenditure incurred by the assessee in
obtaining the | ease was revenue expenditure for the purpose
of obtaining stock-in-trade and not capital expenditure
which were : (1) that the | ease was for a very short period
of 11 nmonths only; (2) that the sole right which was
acquired by the assessee under the | ease deed was to take
away the sand lying on the surface of the | eased |and where
no question of raising, digging or excavating for the sand
before obtaining it was involved. In other words, no
operation had to be performed on the land itself and "is not
a case where the gravel is in any true sense" as appointed
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out in Golden Horse Shoe (New) Ltd.’s case "was won fromthe
soil .... it is nerely shovelled up where it lies." In the
latter case the Privy Council said that the |l eases for the
right to collect and renove tendu | eaves under which a
certain sumwas payable by instalments as a consideration
for the grant of that was a revenue expenditure it
pointed ’'Qut that the contracts were short term contacts,
that the picking of the |eaves had to start at once or
practically at once and to proceed continuously and that
under the contract it is tendu | eaves and nothing but tendu
| eaves that are acquired. At page 478 while conparing that
case with the case of Kauri Tinber Co. Ltd. ..
Conmi ssioner of Taxes(2 )where the conpany’s busi ness
consisted in cutting and disposing of tinber and it had in
some cases acquired tinber-bearing | ands and in other cases
it purchased the standing tinber, the lease itself being for
99 years, the Privy Council observed

"In the present case the trees were not

acquired nor were the |l eaves acquired unti

the appel | ants had reduced theminto their own
ssion and_ownership by picking them

The two cases can, in their Lor dshops’
opi ni on; in no sense be regar ded as
conparabl e. If the tendu | eaves had. been
stored in a

(1) 68 1. T.R 493 (2) [1913] A.C 771

366
nmerchant’s godown and- the appellants had
bought. ‘the right to go and fetch themand so
reduce them _into their possessi on and
owner shi p it could scarcely have been
suggested that the purchase price was  capita
expenditure. Their Lordships see no ground in
principal or reasonfor . differentiating the
present case fromthat supposed."”
The anal ogy referred to in the above passage is sought to be
applied to the facts of this case but in our viewthere is
hardly any justification for such a conclusion having regard
to the findings of the Tribunal and the i ncome-t ax
authorities.
The |learned advocate for the assessee contends that the
I ncome-tax O ficer, the Appellant Assistant Comm ssi oner and
the Tribunal, each of them had given different findings for
conming ,to the conclusion that the expenditure was of a
capital nature while the H gh Court gave yet another _reason
to answer the questions against the assessee.  |nasmuch as
the correctness or otherwi se of the order depends greatly
upon what has been found as facts. of this case, it would be
useful to exami ne the respective orders.
The I ncome-tax Officer, as we have earlier stated held that
the noney was paid for the value of the land which the
assessee had acquired because the mne granted to the
assessee had al ready been worked by other private compani es.
This finding, according to the |earned advocate, is contrary
to the facts set out in the statenment of the case by the
Tribunal in which a reference was made to paragraph 5 of the
invitation to tender. It reads
"As the area has been worked by a private com
pany during the past fifteen years, all the
known mi nes and quarries and prospecting pits
have acquired a val ue which can be determ ned
on the principles of "mne val uati on’
Intending applicants are therefore requested
to visit the area before April 15, 1950 and
assign their own value and offer it.

posse
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According to the assessee, as already pointed out, it had
offered Rs. 1,57,150/ after the mica had been valued on the
principles of mine valuation which represented a paynent of
stock-in-trade. The Appel | ate Assistant Conmi ssioner has
rejected the claimof the assessee with these observations
"On nerits the appellant’s claim cannot be
sustai ned because the circunstances detailed
above, «clearly indicate that the paynent of
tender nmoney was for the acquisition of
capital asset and not, as sought to-be made
out, for the stock of ores. The stock was not
367
here on the surface but it was still enbedded
with the only difference that its availability
could be nore definitely gauged than in the
case of an unworked area. It would not make
any material difference whether the mner
acquires a lease on ordinary terms for an area
whi-ch does not give a clear indication of the
possi bl e existence of ore or he acquires on
nore expensive terns an area which is in such
a condition that it gives definite indication
about ~ the possibility of « existence of ore
therein “and al so broadly the extent thereof.
Acqui sition in either case wuld be of a
capital asset and paynent therefore, small or
| arge, ‘a capital expenditure."
Earlier the Appellate Assistant Conm ssioner had stated that
when the |ease was allotted to the appellant by the M ning
Departnment "it was made clear that any mica scrap left by
the predecessor exploiters Ms. Duduwala & Co., on the
surface would be renoved either by these exploiters wthin
three nonths or if not so renoved it wuld stand forfeited
to the Rajasthan Governnent in any case it was not to cone
to the appellants.” In the Iight of what has been stated, it
is clear that the Appellate Assistant Commi ssioner / nmde a
distinction between mica that has been ,excavated and
brought it; the surface and the mca which was stil
enbedded and had to be excavated even though it was nore
easily avail -abl e because of the | abour al ready expanded .in
the working out of the mne by the other private companies.
The concl usions of the Tribunal are set out in the follow ng
passage . -
“In our opinion, the amount-paid cannot be
equated to paynment for raw materials. ~ The raw
material s have to be won and extracted before
they could be said to be stock-in-trade. The
sum represents the price that was paid by the
assessee for obtaining the right to, ~extract
and win enerald and mica in an area which had
al r eady been worked and devel oped ' by a
predecessor for 15 years. |f the assessee had
to start running a mne, it had to incur
simlar expenditure. In this case, the anount
had been incurred and was paid for by the
assessee. Thus this anmount in our opinion
represents capital expenditure incurred for
the purpose of obtaining certain benefits of a
capital nature. This is not in the nature of
any royalty or rent paid by the assessee to
t he aut horities. In this connection
reference was made on behal f of the assessee
to the provisions of Rule 51 of the Mnera
Concessi on Rol es which prohibits prem um bei ng
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paid for obtaining such a licence. This rule
occurs in Chapter 5 which applies to grant
368
of mineral concessions by Private persons and
we do not consider that the rule is relevant
for considering the question in issue before
us where the grant is by the State. W do not
also think that this is in the nature of any
prem um This is merely for the purpose of
getting benefits of certain structures and
ot her works carried out in the area which had
already been worked as a mne previously.
This cannot be equated to a premium that s
contenplated by rule 5 1. W therefore agree
with the authorities below in holding that the
assessee has not made out the claim for de-
duction of the anmount."
The finding of the Tribunal given in the above excerpt is
clear 'and consistent wth that given by the Incone-tax
O ficer and the Appellate Assistant Conmi ssioner in that al
of them distinguished between raw materials which had
al ready been extracted and brought to the surface and those
that have still to be extracted. Apart fromthe objection
that no question was fornul ated by which the findings of the
Tri bunal were chal'l enged on any adm ssible grounds, there
are, 1in our view, no contradictions inthe fin-ding of the
Tribunal as subnitted by the |earned advocate for the
assessee because what the Tribunal was dealing with in the
latter part of the passage cited above, were the contentions
urged on behalf of the assessee, firstly, that the anpunt
was a royalty or rent '"paid to the authorities and secondly,
what was paid was in the nature of premium Vile rejecting
these contentions the Tribunal gave its reasons but that is
not to say that the conclusion that the amunt was a capita
expendi ture was not based on the finding that mca had to be
extracted and brought to the surface before it could be
consi dered as the assessee’s stock-in-trade.
In our view the principles which have been applied in the
Pingle Industries’ case are equally applicable to the facts
and circunstances of this case. The test for  ascertaining
whet her the anpbunt spent is of a capital nature is, whether
it was spent for obtaining a right of an enduring character
which in the case of mning leases is to acquire rights over
land for winning the mineral. |In other words, where the
mneral is part of the |and and sone mi ni ng operati ons~ have
to be perfornmed to extract it fromthe earth, the anount
paid to acquire a right over or in the land to win that
mneral is of an enduring character and hence a capita
expenditure. In this case the mca pillars which have / been
exposed by the mining operation of other private conpanies
had no doubt enhanced the value of the right which was
| eased
369
to the appellant but nonethel ess.the appellant still had to
carry out sone nmining operations to extract the mneral from
the pillars which was enbedded in the land. |If the private
conpani es before the mca was exposed had taken the | ease,
they woul d have paid a nuch | esser anpunt which nonethel ess
woul d have been a capital expenditure.. It is the |abour and
expense which the private conpani es expanded that has enured
for the benefit of the Government and enhanced the capita
val ue of the lease. This is not a case as is cont ended,
of mca having been given so as to form part of the
stock-in-trade of the assessee as in the case of Golden
Horse Shoe (New) Ltd. v. Thurgood (H M  Inspector of
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Taxes) (1) In that case the conpany had acquired rights in
certain dunps of 'tailings’ or residuals that remai ned after
the extraction of gold fromore taken from certain gold
m nes. It was contended on behal f of the revenue that the
conpany’s rights in tailings and dunps were part of the
undert aki ng whi ch the company was formed to acquire and any
sum paid therefore was capital expenditure, and that the
conpany’s rights in the dunp was the purchase of a wasting
asset . This contention was negatived and it was held that
the purchase price of, the tailings was an admissible
deduction in conputing the conpany’s profits for incone-tax
purposes . Lord Hanworth, MR at page 298 observed
"After careful consideration of, the present
case, in the course of which ny mnd has
fluctuated on - either side, | think it is- to
be deci-ded upon its own facts-that none of the
tests suggested affords a strict rule of guid-
ance. It seens, then, that the Conpany bought
t hese dunps-whi ch were no longer in a natura
but“in an artificial condition; which were in
such a state that they would not have passed
under a lease-of "beds opened, or unopened,
m neral s", see Boileau v. Heat Ch. D. 301)-for
the purpose of treating themas the stock-in-
trade, Ilying stored and ready to their hand,
at a fair- price of pound 122,750, and their
intention was to use themup-and nake what
they could of themby and after treatnent.
They ‘had not to win themfromthe soil; they
had been gotten already. |If the metaphor of
working a nmine-be applied, it mght be said
that the purchase of the dunps was a capita
outl ay. I f the metaphor of ' naking
gas or coke fromcoal, or-of a miller ‘making
flour fromwheat, be applied, it my be said
that it was an outlay to be placed in the
profit and | oss account. But netaphors do not
provi de exact definitions and are often

m sl eadi ng. I't is safer
(1) 18 T.C. 280.
370

to give an interpretation to the facts of this

case as found in the case stated and upon the

| aw rel evant to them "
Thi s passage at once indicates the difficulties which he in
common with other Judges have felt Wen called :upon
determ ne the nature of the expenditure.
The lease in this case was for a long period it conferred a
right to excavate the m ca because on the findings of the
Tribunal mica had to be extracted fromthe m ne though, the
,earlier working out of the those nmines by other “conpanies
had nade it nuch easier to performthe final operations and
because of it a higher ambunt had to be paid. Nonet hel ess
the anmpbunt paid was for acquiring a right of enduring nature
to extract and renove the mca to bring it to the surface,
grade it and pay royalty to the Government in accordance
with the quality of Leach grade of mica extracted. We
accordingly hold that the ,expenditure incurred is a capita
expenditure and that the second question has been rightly
answer ed.
On the first question whether the prospecting |icence fee of
Rs. 3,200/- is allowable as revenue expenditure, t he
contention on behalf of the assessee is that it is a
licence fee, not a |lease ambunt nor does it create an
interest in the land. The Incone-tax O ficer, the Appellate
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Assi stant Conm ssioner and the Tribunal have all held that
the fee paid for prospecting |licence was not ,of a revenue
nat ure. It was submitted before the Tribunal that under a
prospecing licence issued under Chapter 3 of the Mnera
Concession Rules, 1943 the licensee had a right to wn and
carry away the mnerals for commercial purposes, and for
that reason the amount should be treated as in the nature
‘of a purchase price of a stock-in-trade. 1In support of
this contention the provisions of T. 23 were referred to but
the Tribunal rejected that contention because in its view
the ambunt was paid, as and by way of prospecting fees which
was for initiation of a business as in the case of other
mnerals and that the character of the licence did not
change nerely because the licensee had certain rights over
the minerals obtai ned under the prospecting |licence nor was
it based on any quantity’ of minerals. The minerals had to
be won and extracted from-the earth and t he term
"prospecting licence’ shows that the mne has not yet
started working as'a mne. It ' was a fee paid irrespective
of the ‘quantity of minerals obtained which denonstrated
clearly that the object of the payment was to initiate the
busi ness. That apart, the period for which the licence was
obtained viz., one year, does not also nake it a revenue
payment and consequently it held that the authorities
Tightly disallowed the anount. The finding by the Incone-
tax ;authorities as well as the Tribunal that it was a
paynment for
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initiating the m ning operationswas a finding of fact. In
oar view also the, fee was paid to obtain  a licence to

carryout, investigate, search-and find the mneral with the
obj ect of conducting the business of extracting ore

from the earth.It is therefore clear that the fee was paid
for initiating the business and is of a capital nature. By
no stretch of argument can the fee paid for a prospecting
licence be equated to a payment made for the purposes of
stock-in-trade. We think that the Income-tax authorities,
the Tribunal and the Hi gh Court are right in comng to that
conclusion. Qur answer to the first question is,” therefore
also in the negative. The two  questions having been
answer ed agai nst the assessee, the appeal is dismssed wth
costs.

V.P.S. Appeal dism ssed
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