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ACT:

Cvil Service:

Constitution | of India, 1950: Articles 311(2), 14 and
16- Termi nati on of service by sinple notice after conducting
enqui ry-Wiether in the nature of camoufl age and by way of
puni shrment - Juni ors retained in service but senior's service
term nat ed- Whet her arbitrary and discrimnatory.

H machal Pradesh Tourism Devel opnment Corporation Staff
Regul ations: Regulation 19(3)(b) and 39-Terni nation of
service-Allegations of nisconduct-Enquiry conducted- O der
term nating service by sinple notice passed-Wether valid-
Vet her in the nature of  canouflage and by way of
puni shnment - Seni or’ s service termnated while retaining
juniors in service-Wether arbitrary and discrimnatory-
Enpl oyee practising as |lawer since term nation-Wether
entitled to backwages on reinstatenent.

HEADNOTE:

A charge sheet was issued to the petitioner, a directly
recrui ted Accountant in the respondent Corporation -alleging
that while working in the Transport Wng of the Corporation,
he facilitated and abetted the enbezzl enent of Rs.100 by not
ensuring that the anpbunt found was in excess, and thus he
failed to serve the Corporation honestly and faithfully,
that he nade sonme fictitious entries in the Cash “Book and
t hat he made certain information public wthout the
perm ssion of the Managing Director. The petitioner replied
that all the charges were fake and false. the | eave
sanctioned to the petitioner earlier for prosecuting |ega
study was cancel ed and the petitioner challenged the sane in
the Hi gh Court but the case was adjourned. Meanwhile, the
petitioner’'s services were termnated on the ground that he
was no |longer required and that one nonth’'s pay in lieu of
notice would be paid in terms and conditions of his
appoi ntnent letter and provisions of Staff Regulations of
the Corporation. The petitioner challenged the sane before
the Hgh Court, but the Wit Petition was dismssed in
[im ne.
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In the appeal before this Court it was contended that
the termnation was only a canouflage and that though the

petitioner was still a tenporary servant, yet t he
term nation anpbunted to punishment, because of the manner in
which it was passed and the background behind it. It was

al so contended that though the term nation order stated that
the petitioner’s services were no longer required, his
juniors were retained and were continuing in service, in
violation of Articles 14 and 16 of the Constitution.

Di sposi ng of the Special Leave Petition, this Court

HELD: 1.1 In a case of an order of termnation, even
that of a tenporary enmployee, the Court has to see whether
the order was nade on the ground of msconduct if such a
conplaint was nmade and in that process the Court would
exam ne the real circunmstances, as well as the basis and
foundation of the order conplained of and if the Court is
satisfied that the ternmnation of services is not so
i nnocuous - as clainmed to be and if the circunstances further
disclose 'that it is only a canpbuflage with a viewto avoid
an enqui ry as warranted by Article 311(2) of t he
Constitution, ~then such “a termnation is liable to be
quashed. [ 706E- F]

Annop Jaiswal v. Governnent of India & Anr., [1984] 2
SCR 453; Nepal Singh v. State of UP. & Ors., [1985] 2 SCR 1
and Jarnail Singh & Os. etc. v. State of Punjab & Os.,
[1986] 2 SCR 1022, relied on.

1.2 In the instant case, the term nation order, though
appears to be innocuous was only intended to punish the
petitioner for the m sconduct, in respect of the allegations
whi ch are nmentioned in the charges that were served on him
As a matter of fact, the enquiry was conducted, but before
the conclusion of the enquiry, the ternm nation order was
passed. Therefore, it is not difficult to see that the form
of the termnation order is only a clock for an order of
puni shrent. [707C- D

1.3 Besides, the termnationis also liable to be
guashed on the ground that it is violative of Articles 14
and 16 of the Constitution, as it is clear fromthe records
that while the petitioner’s juniors are retainedin service,
the petitioner’s services are termnated as no |onger
requi red. [708F, 709A-B]

Jarnail Singh & O's. etc. v. State of Punjab & Os.,
[1986] 2 SCR 1022 and K. C. Joshi v. Union of India and” Os.,
[1985] 3 SCR 869, relied on.
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1.4 In the circunstances, the ternmination order is
guashed and the petitioner is directed to be reinstated in
servi ce. However, it shall be open to the | respondent-
Corporation to proceed with the disciplinary enquiry if it
so chooses. [ 709H

1.5 As regards the backwages, admittedly the petitioner
has been practising as a |l awer since his term nation. But
this Court has not refused to grant background that the
enpl oyee has been practicing as |awer during the relevant
peri od, but has taken into consideration the probable incone
that woul d have been earned him while granting backwages.
However, a roving enquiry cannot be nmade by this Court nor
would it be possible for the respondent-Corporation to
unearth the income which the petitioner would have derived
as practising advocate. Undoubtedly, the petitioner would
have been entitled to subsistence allowance till hi s
reinstatement, even if the relevant period is treated as one
of suspension pending enquiry. Therefore, the petitioner
shall be entitled to the full back wages upto the date of
his enrollnent as a |l awer and fromthat date upto the date
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of reinstatenent at the rate of half of the subsistence
al l owance per nonth. Qut of the total incone, the incone

adnmttedly earned by himas a practising |lawer shall be
deducted and the bal ance paid to the petitioner. The anount
so paid shall, for the purpose of incone tax, be spread over
as if derived during those financial years fromthe date of
his dismssal till date of reinstatenment. [708B, 709D G
710A- B]

S.M Saiyad v. Baroda Minicipal Corporation, relied on

JUDGVENT:

CIVIL APPELLATE JURI SDI CTI ON: Special Leave Petition
No. 13560 of 1983.

From the Judgnent and Order dated 27.6.1983 of the
H machal Pradesh High Court in C. W P. No. 86 of 1983.

P.P. Rao and H J. Zaviri for the Petitioner

V. K. 'Kanth and C. P. Pandey for the Respondents.

The foll owi ng Order of the Court was delivered by

K. JAYACHANDRA REDDY, J. The petitioner was directly
appoi nted as an Accountant in the H machal Pradesh Tourism
Devel opnent Corporation Ltd. (' Corporation’ for short) on
28.8.78 He was on probation in the Transport Wng of the
Corporation. After
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training he was transferred to the Ofice of the Area
Manager, Sima and was posted as an Accountant. H s
condi tions of service were governed by the Regulations nmade
by the Board of Directors of the Corporation. The

petitioner detected certain irregularities in the ‘Transport
Wng and wote a letter dated 19.6.1980 to the Transport
Oficer pointing out the financial irregularities and
enbezzl ements commtted by the then Cashier. The enployees’
Uni on took up the matter and demanded the Managenent to take
necessary action and al so nade sone demands on behal f of the
Uni on. The petitioner was the General Secretary of the
Uni on. In April 1980, the respondent No. 2 was posted as
the new Managing Director. According to the petitioner he
was annoyed with the petitioner  because —of his union
activities. It is stated that the petitioner actively
participated in highlighting the demands. —On 13.5.1981 an
order transferring the petitioner to Dal housie was passed,
even though the petitioner had been earlier grant ed
perm ssion on 23.7.79 to do his 3 years Law course _as an
evening student. the petitioner nmade a representation for
cancellation of the transfer on the ground that he was
already half way through his legal study and that the
transfer was nmala fide. Respondent No. 2 got nore annoyed.
The petitioner submtted a study |eave application for one
year. But he was granted only 90 days leave in the first
instance with full pay and all owances and | ater on half pay
and subsequently wi thout pay he was granted extra ordinary
| eave. Meanwhile, a chargesheet was issued on 21st August,
1981 framng certain charges. The gravanen of the charges
is that while working in the Transport Wng of t he
Corporation the petitioner facilitated and abetted the
enbezzi nent of Rs. 100 by notensuring that the anount found
was in excess and that he failed to serve the Corporation
honestly and faithfully. The other charge is that he rmade
sone fictitious entries in the Cash Book and the fourth
charge is that he made certain information public without
the permssion of the Managing Director. To this the
petitioner submtted a reply stating that all the charges
are fake and false. It is stated that the petitioner’s
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| eave was cancelled and the petitioner challenged the sane
in the Hgh Court of H nachal Pradesh but the case was
adj our ned. Meanwhile the petitioner’s services wer e
termnated with effect from8th January, 1982 stating that
they are no longer required and one nonth’s pay in lieu of
notice would be paid in terms and conditions of his
appointnent letter and provisions of Staff Regulations of
the Corporation. The petitioner challenged the sane before
the High Court, but the Wit Petition was dismssed in
[im ne. In this Court it is urged that the termnation is
only a canoufl age and that though the petitioner was still a
tenmporary servant yet the term nation amunted to puni shnment
because of the manner in which it was
705
passed and the background behind it.
It is not in dispute that the Corporation has power to
term nate the services by giving one month’s notice or pay
in lieu ‘thereof, inthe case of a tenporary enployee who
have conpleted one nmonth's service. Regulation 19(3) reads
t hus:
Term nation of service by notice
"19(3) The Corporation may term nate the services
of any enpl oyee by giving him
(a) xx XX XX
(b) one nobnths notice, or pay in.lieu thereof, in
the case of tenporary enpl oyees who have conpleted
one nonths service and one day’s notice or pay in
lieu thereof in the case of tenporary enployees in
the first month of their service."
Regul ation 39 prescribes various penalties that can be
awarded and term nati on of service is one of them - Now the
only question that arises for consideration in this case is
whether the termination of the petitioner’s services is
sinply one as per the Regulation 19(3) or in the nature of a
canouf | age and, therefore, _amounts to puni shment as
contended by the petitioner.
In Anoop Jaiswal v. Governnent of India & Anr., p[1984]
2 SCR 453, it is held as under
"Where the formof the order is nmerely a canpufl age
for an order of dismssal for msconduct it is
al ways open to the Court before which the order is
chal l enged to go behind the formand ascertain  the
true character of the order. [If the Court holds
that the order though in the form is nerely a
determ nation of enploynent is inreality a clock
for an order of punishment, the Court woul d not be
debarred, nerely because of the formof the order
in giving effect to the rights conferred by |aw
upon the enpl oyee."

In Nepal Singh v. State of UP. & Os., [1985] 2 SCR it is

hel d as under:
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"Where allegations of msconduct are | evel | ed
against a Government Servant, and it is a case
where the provisions of Article 31(2) of the
Constitution should be applied, it is not open to
the conpetent authority to take the view that
holding the enquiry contenplated by the clause
woul d be a bother or a nuisance and that therefore
it is entitled to avoid the mandate of that
provision and resort to the guise of an ex-facie
i nnocuous termination order. The Court will view
with great disfavour any attenpt to circumvent the
constitutional provision of article 311(2) in a
case where that provision cones into play."
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In Jarnail Singh & Os., etc. v. State of Punjab & Os.,

[1986] 2 SCR 1022 it is, held thus:
"When an allegation is nmade by the enpl oyee
assailing the order of term nation as one based on
m sconduct though conched in innocuous ternms, it is
i ncumbent on the court to lift the veil and to see
the real circunstances as well as the basis and
foundation of the order conpl ai ned of. In other
words, the Court, in such a case, will [lift the
veil and will see whether the order was made on the
ground of m sconduct, inefficiency or not."

From the above decisions it can be seen that it s
wel | -settled that in a case of an order of termination even
that of a tenporary enployee the Court has to see whether
the order was nade on'the ground of misconduct if such a
conplaint was nmade and in that process the Court would
examine the real circumstances as well as the basis and
foundation of the order conplained of and if the Court is
satisfied that the termination of services is not so
i nnocuous as claimed to be and if the circunstances further
di sclose that it is only a canouflage with a view to avoi ded
an enquiry as warranted by Article 311(2) of t he
Constitution, then such a termnation is liable to be
quashed. In the above nentioned decisions, the inpugned
term nation order was accordi ngly quashed.

It is not in dispute that a regular chargesheet was
served on the petitioner, as nentioned above, on 21st
August, 1981 and to the said chargesheet a list of documents
also was appended on the basis of which the ‘articles of
charge were franmed. The petitioner replied to these charges
on 7th Septenber, 1981. Wthout reference toany of the
charges or the reply the order of term nation was passed on
8th
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January, 1982 as already nentioned. In the counter -
affidavit at nmore than one place it is admtted about the
framing of the charges etc. regarding the news item which
refers to the information given out by the petitioner. It
is stated in the counter-affidavit that services of the
petitioner were term nated as a probationer and not on the
basis of the enquiry report which cane after the services of
the petitioner had been termnated. It can therefore be
seen that an enquiry, in fact, was contenplated and was held
but the report cane into light after termination of the
services of the petitioner. It is also subnmtted on behalf
of the petitioner that the audit report would show nany
irregularities as pointed out by the petitioner and that the
petitioner act ed honest |y in poi nti ng out the
irregularities. It is not necessary for us to gointo 'this
guestion. Having gone through the various records and also
t he admi ssions made in he counter-affidavit, ——we are
satisfied that the termi nation order, though appears to be
i nnocuous, was only intended to punish the petitioner for
the msconduct, in respect of the allegations which are
nmentioned in the charges that were served on him After
serving the chargesheet, as a matter of fact, the enquiry
was conducted. But before the conclusion of the enquiry the
term nation order was passed. Therefore it is not difficult
to see that the formof the termination order is only a
cl oak for an order of punishnent.

In this context, the | earned counsel also questioned

the termination order fromanother angle. |In that order it
is mentioned that the services of the petitioner are no
| onger required, therefore they are termnnated. But from

the record it is clear that juniors to the petitioner are
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retained and they are continuing in service. In the
affidavit it is clearly nentioned that juniors whose nanes
are given there are retained in service in violation of

Article 14 and 16 of the Constitution. In the counter-
affidavit only a vague reply is given sinply stating that
the averments made by the petitioner are not correct. In

K.C. Joshi v. Union of India and Ors., [1985] 3 SCC 869. It
is observed that 'If it is discharge sinpliciter, it would
be violative of Article 16, because a nunber of store-
keepers junior to the appellant are showmm to have been
retained in the service’'. Likewise in Jarnail Singh's case
it was observed as under:
“"In the instant case, ad hoc services of the
appel l ants have been arbitrarily termnated as no
| onger required while the respondents have retained
ot her surveyors who are juniors to the appellants.
Therefore, on this ground al so, the inpugned order
of term nation of the services of the appellants
are illegal and bad being in contravention of the
708
fundanmental rights guarantee under Article 14 and
16 of the Constitution of India."
After a careful perusal of the record we are satisfied that
the juniors to the petitioners are retained. Therefore on

this ground also/ the termnation order is liable to be
guashed.

Admittedly the petitioner has been practising as a
| awyer ever since his services were terninated. In the

rejoinder filed by himhe nerely stated that ‘he was not
earning nmuch in that profession and that he has incurred
debt s. The | earned counsel for the Corporation, - however,
subm tted t hat since the petitioner was admttedly
practising as a |awer the question of granting him back
wages is any event does not arise-and that even otherw se
there cannot be a roving enquiry to the earning he has' nade
as a lawer at this distance of tine. The petitioner

however, at this juncture filed afurther affidavit that his
total incone from 1985 onwards uptil now was only “Rs. 15, 550
and that he has not received any other income -during al

these years. It is also submitted on his behalf that in
simlar circunmstances this Court awarded back wages even .in
a case of an enployee who practised as a lawyer from the

date of dismissal till his reinstatenment. In S. M Saiyad v.
Baroda Munici pal Corporation, the enployee was directed to
be reinstated in service by the |I|abour court. Then

ultimately on the question of back wages it was urged before

this Court that though the appellant was practising as a

| awyer after enrolnment during that period still he was

entitled for back wages. This Court accepted this plea and

observed as under:
"The appellant seeks back wages for the period
Decenmber 12, 1969 to October 26, 1976. This period
according to the respondent has to be divided in
two parts; (1) from Decenber 12, 1969 to Jan. 20,
1972 when the appellant was enrolled as an
advocate, and (2) for the period Jan. 21, 1976 to
Cct ober 26, 1976 from which date he has already
been awar ded back wages, it was submitted on behal f
of the respondent that the appellant hinself has
admtted that since his being enrolled as an
advocate he was earning Rs. 150 per nonth which
aspect nust be borne in mind while considering the
submi ssion of the appellant for the award of back
wages. "

Partly accepting this plea this Court ultinmately observed
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that the appellant therein nust have atleast stated earning
after a | apse of one
709
year fromthe date on which he was enrolled as an advocate.
Utimately this court directed that:
"We, accordingly, allow this appeal and set aside
the decision of the H gh Court refusing the back
wages for the period Decenber 12, 1969 to Cctober
26, 1976 and directed that the appellant shall be
entitled to back wages including salary and
al  owances and ot her benefits to which he would be
entitled as if the has continued the service.
Wi | e maki ng the paynent of back wages as per this
order the respondent is entitled to deduct the
amount of Rs. 150 p.m from January 20, 1973 to
Oct ober 26,7 1976 fromthe amount which becones
payable to the appellant. The respondent nust
conput e the ampbunt payable as herein directed and
pay what becones payable to the appellant within a
period of two nmonths from today."
It can therefore be seen that this Court did not refuse to
grant back wages on the sinple ground that the enployee was
a practicing lawer during the relevant period.But on the
other hand it took into account the probable inconme and
after deducting the “sane the balance of = back wages was
directed to be conputed.

In the instant <case in the affidavit - filed by the
petitioner it is stated that he was practising as an i nhcone-
tax advocate ever since his enrolment in Cctober, 1982.
But, however, he asserted that he got his first brief in the
year 1985. These avernents are contradi cted by the other
si de. Under these circunstance we cannot —make a roving
enquiry nor would it be possible for the corporation to
unearth the income which the petitioner wuld have | derived
as a practising advocate. There are many inponderables and
conjectures too. Under these circunstances we asked both
the counsels to suggest a solution. W have heard both the
sides on this aspect elaborately.  Shri P. P. Rao, |earned
counsel for the petitioner submitted that if the relevant
period is to be treated as one of suspension pendi ng enquiry
the petitioner would have been entitled to the subsistence
allowance till his reinstatement. That atleast should be
the criteria in granting the back wages in a situation |ike
this. W think this is a reasonable and fair suggestion

In the result the termination order ~is quashed and
consequently the petitioner shall be reinstated in -service.
However, he shall be entitled to the full back wages upto
the date of his enrolnent as a
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| awyer which was in the nmonth of Cctober, 1982. From the
date of his enrolnment upto the date of reinstatenent he
shall be entitled to the back wages at the rate of half of
the subsistence allowance per month and the total ' anount
shal | be conputed on that basis. CQut of that the income  of
Rs. 15,550 adnmittedly earned by himas a practising |awer
shal |l be deducted and the bal ance anmount shall be paid to
the petitioner. The ambunt so paid to himshall for the
purpose of income tax, be spread over as if derived during
those financial years fromthe date of his dismissal till
the date of reinstatement. However, we would like to make
it clear that it is open to the Corporation to proceed wth
the disciplinary enquiry if it so chooses.

The special |eave petition is accordingly di sposed of.
In the circunstances of the case there will be no order as
to costs.
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N P.V

SLP di sposed of .
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