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On or about 19.03.1969, United Auto Tractor Ltd. (for short, 'the
Conpany’) filed an application before the State Governnent for all otnent of
100 acres of land in the industrial area for setting up an industrial unit for the
pur pose of manufacture of agricultural tractors and inplenents. The
Gover nment of Andhra Pradesh pursuant to or in furtherance thereof nade
allotment of 51 acres of |land inthe Industrial Devel opment Area, Nacharam
Andhra Pradesh to the Conpany for the aforenentioned purpose in ternms of
an order dated 18.07.1972. On 03.08.1972, an agreenent was entered into
by and between the CGovernment of Andhra Pradesh and the Conpany in
relation thereto; some of the terns and conditions whereof are as under

"6. Only on the conpletion and full payment of the
entire consideration anbunt, the sale deed shall be
executed and registered in.the nane of the

conpany.
XXX XXX XXX

8(a) Wthout prejudice to the rights of the State Bank of
I ndia or any other financing agency approved by
the CGovernment as first nortgagees, Governnent
have a second charge on the I and, buildings, plant
and machi nery which shall be converted into a first
charge when the obligation of the financing
agenci es are |iquidated.

8(b) If the Financing Institutions were to advance nore
than 60% of the value of the |and, building,
machi nery and structure, prior agreenent of the

CGovernment will be required.
XXX XXX XXX
13. The conpany shall bear, pay and discharge al

exi sting and further amounts, duties, inposing and
out - goi ng of what soever rates, taxes inposed or

charged upon the prem ses or upon the occupier in
respect thereof fromthe date of taking possession

* k * * k * * k *
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(s) Till such time as the ownership of the property is
transferred to the Conpany in the manner
nmenti oned above the property shall continue to
remain the property of the Government.

16. The Governnent shall have right to resune the
land, if the Conpany do not use the |land for the
purpose for which it was allotted within the period
speci fied above, the period to be reckoned from
the date of which the conpany was placed in
possessi on of the | and.

17. In case the Conpany shall become bankrupt or
proceedi ngs of insolvency or for winding up are
filed by or against the Conmpany the sale shal
forthwith stand determ nned and the Governnent
shall beentitled to re-enter the prem ses or any
part thereof in the nanme of the whole, without
prejudice to the rights of the Governnment to seek
any avail abl e renedy agai nst the conpany for
recovery of the 1oss.

XXX XXX XXX

21. Al paynents due to the Governnment under this
agreenment shall carry interest at 8 =% Al
paynments made/instal ments paid after the due
dates carry penal interest at 12% per annum "

In terns of clause 2 of the said agreenent the Conpany indisputably
had made initial paynment of 50% of the total cost of the allotted |and.

On the said date, the Governnent of Andhra Pradesh also issued a
letter to the Conmpany, permtting it to nortgage the said 51 acres of land to
any schedul ed bank to obtain financial assistance to the project, which the
Conpany sought to establish, stating

“I'n the circunstances stated in your letter second
cited, you are hereby permtted to nortgage the 51 acres
of land allotted in the Ncharam I ndustri al Devel oprent
area to any Schedul ed Bank to obtain financial assistance
to your project.

The agreenent executed by you is returned
herewith duly signed."

Rel ying on or on the basis of the said purported sanction, the
Conpany nortgaged the said land in favour of Appellant” Bank, pursuant
whereto and in furtherance whereof noneys were advanced to it on the said

security fromtinme to tine. |Indisputably, the Governnent of Andhra
Pradesh transferred all the industrial estates and devel opnent areas to Ms
Andhra Pradesh Industrial Infrastructure Ltd. (for short, "AP.1.1.C) wth
effect from01l.01.1974. Accounts O ficer of A P.1.1.C. inforned the

Director of Industries that amount of incentive to the extent of Rs.78, 860/-
sanctioned to the borrower had been adjusted against a sum of Rs.91, 840/ -
agai nst the bal ance cost of the land sold to borrower on outright sale basis.

The allotted |l and all egedly was being utilised by the borrower for the

purpose for which the same was allotted. It is stated that the borrower paid
the entire cost of the land to the Government on or about 31.07.1980 being a
sum of Rs. 2,03, 304/-, which was acknow edged by A P.1.1.C. After, a long
time, however, A P.l.I.C purported to have cancelled the allotnment of 25

acres out of 51 acres of land allotted to the Conpany. The bal ance 26 acres
of land was designated as Plot No.A-27/1, which is the disputed property in
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this case.

Appel I ant-Bank filed O A No. 425 of 1995 agai nst the Conpany and
the guarantor for recovery of a sumof Rs.2,57,10,393/- before the Debt
Recovery Tribunal, Bangalore. |In the said application, the Bank intended to
enforce its charge on the property which had been created.

The said application was all owed by an order dated 18.10. 1996,
whereafter a recovery certificate was i ssued on 01.07.1997.

A notice for sale of the entire 51 acres of land by public auction was
proposed to be held by the Recovery O ficer on 08.03.1998. An objection
thereto was nmade by A P.1.1.C on or about 21.03.1998, stating that it had no
objection for sale of 26 acres of land. A wit petition was thereafter filed
before the H gh Court questioning the validity of the said proposed auction
before the Andhra Pradesh Hi gh Court by A P.1.1.C, inter alia, praying for
the following reliefs

"(9) Sal e of 26-00 acres of land which is all owed
to be retained by the 3rd Respondent conpany woul d
secure nore than the decreetal anpunt passed in O A
No. 425 of 1996 and therefore, inclusion of 25-00 acres
of land i.e., plot no. A-27/2 belonging to the Ilnd
Petitioner Corporation in the proposed sale by the 1st
Respondent herein by way of public auction.is
unwarranted, arbitrary, and opposed to the principles of
Nat ural Justice."

During pendency of the said wit petition, AP.I.1.C resuned
possessi on of 25 acres of land and decided to hold auction in respect thereof
only, which was questioned by the appellant-Bank by filing a wit petition
bef ore the Andhra Pradesh Hi gh Court, which was marked as WP. No.

24060 of 1998. By an order dated 12.08.1998, the claimpetition filed by

A P.1.1.C before the Debt Recovery Tribunal was dismssed. AP.1.1.C

bei ng aggri eved by and dissatisfied therewith filed a wit petition before the
Andhra Pradesh Hi gh Court on or about 01.09.1998.

A sale proclamation for the entire 51 acres of |and proposing to sel
the said | and by public auction was issued by the Recovery Officer on or
about 10.12.1998. Yet again a wit petition was filed by A P.1.I..C. and the
operation of the said for holding aucti on was stayed.

On or about 24.08.1998, one Nacharam | ndustries Association al so
filed a wit petition questioning the auction in-rrespect of 25 acres of |and.
The Conpany also filed a wit petition, which was marked as Wit Petition
No. 25056 of 1998 questioning the auction-cumsal e notice dated
06. 08.1998 held by APIIC. No stay, however, was granted therein. During
pendency of the aforenentioned wit petition, APIIC issued a show cause
noti ce dated 18.12.1998 upon the Conpany directing it to show cause as to
why the allotnent of balance 26 acres of |and should not be cancelled on the
following grounds that : (a) it had failed to set up an industry nuch | ess the
proposed industry for which the land was allotted, except constructing some
structures on Plot No.A 27/1; and (b) the Conpany had failed to pay the
bal ance cost of the land, property tax and mai nt enance charges etc.
amounting to a sumof Rs.27,19, 366/-.

No cause, however, was shown by the Conpany. It had nerely been
asking for time for submtting the explanation. On or about 14.07.1999,
allotment in favour of the Company in respect of the bal ance 26 acres of
| and was al so cancel |l ed, the agreenent dated 03.08.1972 was determ ned
and the anount already paid by the Conpany was forfeited. The Conpany
was directed to surrender the vacant possession of the | and.

As noticed hereinbefore, the grounds of cancellation of allotment inter
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alia were : (i) the outstanding anbunt as payable in accordance with the
terns and conditions of the agreenent had not been paid; and (ii) the land
was not utilised for the purposes for which it was allotted.

Appellant filed a wit petition questioning the said order dated
14.07. 1999 before the Andhra Pradesh Hi gh Court, which was marked as
Wit Petition No. 17443 if 1999.

A Division Bench of the Hi gh Court took up for considerations all the
wit petitions as well as contenpt proceeding initiated for the alleged
viol ati on and di sobedi ence of the order dated 22.05.1998 passed in WP. No.
14174 of 1998 being C.C. No. 2065 of 1998.

The Hi gh Court by reason of the inpugned judgnent, inter alia, held

i) The Conpany havi ng obtained the allotnent of land failed to utilise
the sanme for industrial purposes.

i) The Conpany had taken API'I C as well as the Syndicate Bank for a
ride.

i) The Syndi-cate Bank did not initiate any coercive steps agai nst the
Managi ng Director and Directors for realisation of the anounts.

i V) The nost singul ar and remarkabl e feature was the non performance of
the Conpany and its abstentious silence.

V) This, however, was not to certify that the Syndi cate Bank acted

diligently in the matter and in advanci ng huge financial assistance to the
Conpany on the strength of a letter of no objection purported to have been

i ssued by the Director of Industries. What was surprising was that Syndicate
Bank equated that letter to that of atitle deed and accordi ngly advanced
noni es wi t hout taking proper care and cauti on.

Vi) APl 1 C by its proceedi ngs-dated 17.08.1993 cancelled the all otment of
land to an extent of 25 acres of land. The said order renmai ned unquesti oned.
vii) The Estate O ficer under the Public Prem ses Act could not have filed

an affidavit for and on behalf of APILIC stating that the sale of 26 acres of
l and coul d be permitted.

viii) A reading of all the covenants clearly reveals that the CGovernment
nmerely granted perm ssion by putting the Conpany in possession of the

| and. The ownership always remai ned with the Governnent until the

recovery. No sale deed was executed by the Governnent in favour of the
Conmpany.

i X) Admittedly, no such sal e deed was executed by the Government in
favour of the Conpany.

In regard to the interpretation of clause 8 of the agreenent, the Hi gh
Court while opining that there was absolutely no dispute whatsoever that
the Appel |l ant-Bank advanced nore than 60% of the value of the |and,
bui | di ng, machi nery and structures in favour of the Conpany posed a
guestion which, according to it, fell for its consideration, nanmely, as to
whet her the Conmpany as well the Syndicate Bank obtained prior consent of
the government in the matter as was required under clause 8(b) of the
agreenment. The High Court having opined that no prior consent of the
Covernment was taken by the Appell ant-Bank before advanci ng nore than
60% of the value of the land cane to the conclusion that the letter dated
03.08.1972 of the Director of Industries could not be treated as a docunent
of title enabling the Conpany to create a charge agai nst the properties

belonging to APIIC. It was held that there was nothing on record to show
that the said letter had been issued by the Director of Industries with the
prior approval of the governnent. It was observed

"\ 005There is nothing on record suggesting that the so-

call ed no objection of the Director of Industries binds the
Government. There is nothing on record to show that the
said letter has been issued by the Director of Industries
with the prior approval of the Governnent. The

agreenment requires prior consent of the Governnent
expressing no objection if the financing agencies were to
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advance nore than 60% of the value of the |land. The

said letter by no stretch of inmagination could be
characterized and treated as a prior agreenment of the
Gover nment enabling the Syndicate Bank to advance

nore than 60% of the value of the |and. The actua

nort gage deed executed by way of deposit of title deeds
is not made avail abl e for the perusal of the Court by the
Syndi cat e Bank. "

In the af orementi oned preni se the H gh Court held that the order of
cancel l ation of allotment of 25 acres of |and dated 17.08.1993, having not
been chal | enged, the sane becane final. It was also held that as a clear and
categorical finding had been arrived at by APIIC in its order dated
14.07.1999 that the Conpany had failed to utilise the land for the purpose
for which the same had been allotted, the order of cancellation of allotmnent
was also valid in law, stating :

"\ 005The Conpany failed to submt any explanation to the
show cause notice and after providing innunerable
opportunities, the APIIC passed final order dated
14.7.1999 canceling the allotment of remaining extent of
land al so. The first order dated 17.8.1993 canceling the
all otment of Ac.25-00 of |and remai ned unchal | enged.

This order dated 14.7.1999 canceling the allotnent of
remai ni ng extent of Ac.26-00 of |and, in our considered
opinion, is not vitiated for any reason whatsoever. There
is a clear and categorical finding inthe said order that the
Conpany failed to utilize the |and for the purpose for
which it was allotted. The APIIC was well within its
[imts to cancel the remmining extent of fund\005"

In regard to the question as to whether the recovery certificate dated
30.12.1996 issued by the Debt Recovery Tribunal to recover the amount by
sal e of nortgaged property, it was held that despite the fact that in the
recovery certificate the schedule of the properties  attached and sol d was
shown to be nil, stating

"Be it as it may, the finding, recorded by the DRT
as against the APIIC, in no nanner, effects the title since
the lands in question remai ned under the ownership of
the APIIC as there is no transfer of title as such in favour
of the conpany. Admittedly, no sale deed has been
executed by the APIIC in favour of the conpany."”

It was further held :

“"In the circunstances, we hold that the
procl amation of sale notice dated 21.1.1998 issued by the
Recovery O ficer proposing to auction the |ands
bel onging to the APIICis ultra vires. Such a
procl amati on has been issued without putting the APIIC
on any proper notice."

In regard to the purported concession nade by APIIC in regard to 26
acres of land, it was opined that the same had been made inadvertently by
the APIIC as it did not have a copy of the recovery certificate. 1t was
observed that in any view of the matter, the consent on the part of the parties
did not confer any jurisdiction on the authorities concerned, stating

"It is well settled that the consent of the parties does
not by itself confer any jurisdiction upon the authorities.
Nor such consent can take away the jurisdiction if
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ot herwi se conferred under the provisions of the Act. It is
not open to the parties to confer, by their agreenent,
jurisdiction on a court, which it does not possess\ 005"

It was further held that the letter of the Director dated 03.08.1972
cannot be said to be in terms of clause 8(b) of the agreement and, thus, the
appel | ant cannot be allowed to say that the | and had been conpletely utilised
for industrial purposes, in absence of any such assertion and proof furnished
by the Conpany itself. It was al so opined

"(a) That the letter dated 3.8.1972 purported to have
been issued by the Director of Industries, by no
stretch of imagination, could be characterized as a
docunent of title so as to enabl e the Conpany to

nort gage these same by way of deposit of title

deeds in order to secure financial assistance from
the Syndi cate Bank.” The Director of Industries
cannot be equated to that of the Governnent and it

is the only governnent, which could have agreed

to the conpany raising noney on the property.

Such letters voluntarily issued by an individua

of ficer of the Government, in-no nanner, bind the
CGovernment unless it i's clearly pleaded and
established that the Director of Industries has been
aut hori sed and del egated with the power to accord
perm ssion to the conpany raising noney on the
property;

(b) that the Syndicate Bank admittedly advanced nore
than 60% of the value of the |and but w thout prior
agreement of the Governnent as is required in

terns of clause 8(b) of the agreement. Therefore,
the APIIC, being the successor in interest of the
Covernment, is not bound by the advances so

made by the Syndicate Bank. Therefore, the

Syndi cat e Bank cannot have the first charge over

the property in question;

(c) that there is no specific agreenent as such by the
Syndi cat e Bank agreeing to pay the governnent on
behal f of the company so nuch of the anount

advanced as loan to the conmpany will remain due

on the prom ssory note executed by the Conpany.

In the absence of any specific agreenent, the

APl 1 C is not bound to accept the demand draft for

a sum of Rs. 3, 366.35 paise purporting to be due
fromthe conpany towards the | and cost and the

same has been rightly rejected by the APIIC,

(d) that the order of cancellation of allotnent of |and
dated 17.8.1993, which renmai ned unchal | enged,

has not only becone final, but also does not suffer
fromany legal infirmties requiring any
interference;

(e) that the order dated 14.7.1999 cancelling the
al l ot ment of remaining extent of Ac.26-00 of |and

whi ch is challenged by the Syndicate Bank in WP.

No. 17443 of 1999, is not vitiated for any reason

what soever. It is a conposite order passed by the
API'| C canceling the allotnent of [and both on the
ground of failure to pay the bal ance sale

consi derati on by the Conpany and al so on the

ground that the Conmpany failed to utilize the |and
for the purpose for which it has been allotted to it.
The orders of cancellation of allotment of |and

have duly taken into account the adni ssions nade

by the Conpany that it has failed to utilize the |and
for the purpose for which it has been allotted to it.
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The conpany has admitted that it was in red and

could not establish any industrial unit for the

pur pose of manufacture of agricultural tractors for

whi ch purpose the |and has been allotted to it;

(f) that the order dated 12.8.1998 passed by the
Recovery Oficer rejecting the claimpetition of the
APII1Cis vitiated. The Recovery O ficer could not
have proceeded with the sale of the |and bel ongi ng

to the APIIC in the absence of any specific

aut hori zation and permi ssion by the Presiding

Oficer of DRT. In the schedule of the recovery
certificate, there is no nention of the details of the
| ands in question enabling the Recovery Oficer to
proceed agai nst the sane for recovery and

real i zation of the decreetal anount; and

(9) that the sale notifications issued by the APIIC do
not suffer fromany legal infirmties."

M'. Rajiv Nanda, |earned counsel appearing on behalf of the
Appel | ant'- Bank, woul d submit

i) The High Court committed a factual error insofar as it proceeded on
the basis that the nortgage was created nerely by deposit of consent letter,
whereas in fact the same  was created by deposit of allotment letter, origina
counter part of the agreenent dated 03.08.1972 and |etter dated 03.08.1972.

i) The High Court erred in so far as it failed to notice that the order of
the Debt Recovery Tribunal dated 18.10.1996 becane final as the sane had

not been chal |l enged by any party to the lis.

i) APl | C havi ng categoricall'y made a statenent before the Recovery
Oficer that 26 acres of |and should be allowed to be retained by United
Aut o, which was nore than sufficient torecover the bank dues and, thus, it
was estopped and precluded fromcancelling the letter of allotnment in
relation to the said I and.

iv) Allotnment letter dated 18.07.1972, agreenent dated 03.08.1972 as

al so the consent letter dated 03.08.1972 being docunments of title within the
neani ng of Section 58(f) of the Transfer of Property Act, the H gh Court
commtted a mistake in opining otherw se

V) Consent letter dated 03.08.1972, which is-in conformty wth clause
8(b)of the agreenment dated 03.08.1972 was misconstrued by the High

Court, inasmuch as by reason thereof, the State agreed that the allottee may
rai se | oan nortgagi ng the | ands agreed to be sold as well as the buil dings
constructed thereupon.

Vi) Cl ause 8(b) supersedes other clauses to the contrary in the agreenent,
whi ch provides for prior agreement of governnment before creating

charge/ nortgage only if nmore than 60% of the value of the |and was to be
advanced and a consent letter of the governnent was to be issued therefor.

Vii) Cl ause 8(b) having provided that the charge of the financial institution
woul d be the first charge and that the governnent having provided that the
second charge, the obligation of the financial institution was required to be
liquidated at the first instance.

viii) It is borne out fromthe records that the entire cost of the | and being
Rs. 4,93,680/- stood paid. |In any event the value of the entire land having
been adjusted for 25 acres of |and which had been cancelled, the APIIC did
not nake it clear as to on what basis further cost of the |land towards 26 acres
was being made. APIIC was not only estopped and precluded from rai sing

the aforementi oned contentions and its order would be wholly inequitable if
the bank is left with no remedy when it had acted on the basis of its consent.

i X) The schedul e of the recovery certificate having been shown nil, the
Recovery O ficer could not have determined as to which properties were to
be attached or sold; the finding of the High Court is clearly contrary to the
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provi sions of Section 19(20), 19(22) and Section 25 of the Recovery of

Debts due to the Banks and Financial Institutions Act, 1993 and in that view
of the matter the High Court conmitted an error in holding that the auction
of land by the Recovery Oficer was ultra vires as the nortgaged property
was not specified in the recovery certificate.

X) If the consent made by the Manager (Law) did not bind APIIC, it is
difficult to conceive as to howthe wit petitions which were filed by the said
parties could be entertained.

Xi) The finding of the H gh Court that the letter dated 03.08.1972 i ssued
by the Director of Industries was not binding on the government and APIIC
was whol |y without any basis as all the orders of the governnent had been
conmuni cated only through the letters issued by the Director of Industries.

Xii) The purported finding of the Hi gh Court that the Company had failed

to utilise the land for the purpose of allotnment is clearly erroneous as there
is nothing to show that the conditions precedent therefor existed and in any
event, cl ause 8(hb) of the agreenment dated 03.08.1972 woul d override cl auses

13, 15 and 16 thereof, in terns whereof interest of the bank would prevai

over that of APIIC.

Xiii) The Hi gh Court shoul'd not have entertained the wit petition filed by
the APIIC as it did not prefer any appeal against the order of the Debt
Recovery Tri bunal

The | earned Solicitor General and M. A K. Ganguli, |earned Senior
Counsel , appearing on behalf of the State and APIIC, on the other hand,
woul d submit

i) The agreenent dated 03.08.1972 being not registered, no title was
conferred on the Company, pursuant whereto or-in furtherance whereof the
Conpany had not derived any assignable title.

ii) It is not a case where a nortgage could be created by reason of deposit
of title deed as contenpl ated under “Section 58 of the Transfer of Property

Act .

i) Mere deposit of allotnent letter or the agreenent dated 03.08.1972,
thus, did not create any charge in favour of the Bank. The letter dated

03.08. 1972 issued by the Director of Industries being not a docunent of title,
the judgnent of the Hi gh Court cannot be assail ed.

iv) Appel | ant - Bank havi ng not questioned the orders of cancellation of
al l otment dated 17.08.1993 and 14.07.1993 respectively, it nust be held to
have waived its right, if any, to question the sane. The sale proceeds in
terns of the judgment and order dated 22.02.1977, therefore, should be
directed to be paid to APIIC.

The principal question which arises for considerationis as to whether
i n absence of any execution and registration of deed of sale by the
Gover nment of Andhra Pradesh or by A P.1.1.C. in favour of the Conpany,
any interest in the |Iand has been and could be created. Qur attention has
been drawn by the | earned counsel for Appellant to a large nunmber of
decisions of different Hi gh Courts to show that for the purpose of creating
nortgage by depositing title deeds in terns of Section 58 of the Transfer of
Property Act, it is not necessary that the nortgagor would have forfeit
conplete title over the property. Even if the nortgagor derives sone
i nterest which can be subject-matter of nortgage, a nortgage by deposit of
title deeds can be created. It is not in dispute that whereas a deposit of title
deeds by itself does not require a document in witing, but in the in event a
nortgage is created thereby, it will require registration. 1t is furthernore not
in dispute that conplete title over a property can be acquired by a vendee
only when a deed of sale is executed and registered by the vendor in terns of
Section 54 of the Transfer of Property Act. |In this case, it has not been
di sputed that apart fromthe letter of allotnment, an agreement coupled with
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the letter dated 03.08.1972, no deed of sale was executed or registered by the
CGovernment of Andhra Pradesh or by A P.1.1.C. in favour of the Conpany.

As woul d appear fromthe followi ng, we are of the opinion that the
i ssues raised herein are of some inportance and as any deci sion thereupon
woul d have serious inpact on simlar transaction in future, it should be
heard by a | arger bench

We may, however, mnmake sone general observations.
Section 58 of the Transfer of Property reads as under

"Section 58 \026 "Mortgage", "nortgagor", "nortgagee"
"mort gage- noney" and "nortgage- deed" defined

(a) A nortgage is the transfer of an interest in specific
i moveabl e property for the purpose of securing the
paynment of nopney advanced or to be advanced by way of

| oan, an existing or future debt, or the performance of an
engagenent which may give rise to a pecuniary liability.
The transferor is called a nortgagor, the transferee a
nort gagee; the principal noney and interest of which
paynment is secured for the time being are called the

nort gage- noney, and the instrunment (if any) by which
the transfer is effectedis called a nortgage-deed.

(b) Sinmple nortgage.-Were, wthout delivering

possessi on of the nortgaged property, the nortgagor

bi nds hinsel f personally to pay the nortgage-noney, and
agrees, expressly or inpliedly, that, in the event of his
failing to pay according to his contract, the nortgagee
shal |l have a right to cause the nortgaged property to be
sol d and the proceeds of sale to be applied, so far as my
be necessary, in paynent of the nortgage-noney, the
transaction is called a sinple nortgage and the

nort gagee a sinple nortgagee.

(c) Mortgage by conditional sale:-Were, the nortgagor
ostensibly sells the nortgaged property-

on condition that on default of paynent of the nortgage-
noney on a certain date the sale shall becone absolute,
or

on condition that on such paynment being nmade the sale
shal | become void, or

on condition that on such payment being nmade the buyer
shall transfer the property to the seller
the transaction is called a nortgage by conditional sale
and the nortgagee a nortgagee by conditional sale:

Provi ded that no such transaction shall be deenmed to be a
nort gage, unless the condition is enbodied in the
document which effects or purports to effect the sale.

(d) Usufructuary nortgage.-Were the nortgagor

del i vers possession or expressly or by inplication binds
hinsel f to deliver possession of the nortgaged property
to the nortgagee, and authorizes himto retain such
possessi on until paynment of the nortgage-noney, and to
receive the rents and profits accruing fromthe property
or any part of such rents and profits and to appropriate
the same in lieu of interest, or in paynent of the

nort gage-noney, or partly in lieu of interest or partly in
paynment of the nortgage-noney, the transaction is called
an usufructuary nortgage and the nortgagee an

usuf ructuary nort gagee.

(e) English nortgage.-Were the nortgagor binds

hinsel f to repay the nortgage-noney on a certain date,
and transfers the nortgaged property absolutely to the
nort gagee, but subject to a proviso that he will re-
transfer it to the nortgagor upon paynent of the
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nort gage- noney as agreed, the transaction is called an
Engl i sh nortgage.

(f) Mortgage by deposit of title-deeds.-Were a person in
any of the follow ng towns, nanely, the towns of

Cal cutta, Madras, and Bonbay, and in any other town

whi ch the State Government concerned may, by

notification in the Oficial Gazette, specify in this behalf,
delivers to a creditor or his agent docunments of title to

i moveabl e property, with intent to create a security
thereon, the transaction is called a nortgage by deposit of
title-deeds.

(g) Anonal ous nortgage.-A nortgage which is not a

sinple nortgage, a nortgage by conditional sale, an
usufructuary nortgage, an English nortgage or a

nortgage by deposit of title-deeds within the nmeaning of
this section is called an anomal ous nortgage."

The requisites of an equitable nmortgage are : (i) a debt; (ii) a deposit
of title deeds; and (iii) an intention that the deeds shall be security for the
debt . The exi stence of the first and third ingredients of the said requisites is
not in dispute: The territorial restrictions contained in the said provision
al so does not stand as a bar in creating such a nortgage. The principa
guestion, which, therefore, requires consideration is as to whether for
satisfying the requirenents of Section 58(f) of the Transfer of Property Act,
it was necessary to deposit docunents showing conplete title or good title
and whet her all the docunments of title to the property were required to be
deposited. A fortiori the question which would arise for consideration is as
to whether in all such cases, the property should have been acquired by
reason of a registered docunent.

Each case will have to be considered onits own facts. A
jurisprudential title to a property nmay not be a title of an owner. Atitle
which is subordinate to an owner and whi ch need not be created by reason of
a regi stered deed of conveyance may at tines create title. The title whichis
created in a person may be a limted one, although conferment of full title
may be governed upon fulfilment of certain conditions. Whether all such
conditions have been fulfilled or ‘not would essentially be a question of fact
in each case. In this case a right appears to have been conferred on the
allottee by issuance of a valid letter of allotnent coupled with possession as
also licence to make construction and run a factory thereon, ‘together with a
right to take advances from banks and financial institutions; subject, of
cour se, toits fulfilnment of condition may confer a title upon it in terns of
Section 58(f) of the Transfer of Property Act, but the question would be
whet her such a right is assignable.

In Mulla’s Transfer of Property Act, a |arge nunber of ‘cases have
been noticed where even a patta of |and has been considered to be a
document of title depending of course on the circunstances under which it
had been given.

Moreover, if insistence on the original docunent of titlelis laid, it
may give rise to the conclusion that once the docunment of title is lost, no
nort gage of deposit of title deed can be created at all

It is, however, one thing to say that a person cannot convey any title,
whi ch he hinself does not possess; but it is another thing to say that no
nortgage can be created unless he obtains a title by reason of a registered
conveyance.

In Angu Pillai and Others v. MS. M Kasiviswanat han Chettiar and
O hers [AIR 1974 Madras 16], a Division Bench of the Hi gh Court reversed
the decision of the Trial Judge, holding that the said docunent did not
constitute a valid nortgage by deposit of title, stating

"13. The only question, in these circunstances, is
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whet her, by depositing Exs. A 23 to A 26 a valid

equi tabl e nortgage was created in favour of the plaintiff.
Section 58 of the Transfer of Property Act inter alia
provi des that where a person in any of the towns

mentioned therein delivers to a creditor or his agent
docunents of title to i nmovable property with intent to
create a security thereon, the transaction is called a
nortgage by deposit of title deeds. It would be seen from
this provision that three essentials are required for an
equi tabl e nortgage, nanely, (1) a debt, (2) deposit of
title deeds and (3) the intention that the delivery should
be security for the debt. In the instant case, the first and
third essentials are satisfied. The only question is whether
Exs. A 23 to A 26 are docunents of title within the
nmeani ng of S. 58. The trial Court, relying upon the
deci si ons of the Rangoon High Court in VERMAR
Chettiar firmv. Ma Joo Teen, AlLR 1933 Rang 299 held

that the said docunments were not docunents of title and
that, therefore, novalid equitable nortgage was created.
We are clearly of the opinion that this concl usion cannot
be sustained. The expression 'docunents of title’
occurring in Section 58 has been the subject of

consi deration in sone-decisions. The law in regard to

equi tabl e nortgage i's precisely the sane in England as it
is in |India\l005"

It was further noticed :

"15. In Indian | aw, deposit of patta has been held
to constitute a valid equitable nortgage, though patta is
not initself a deed of title, but is only an evidence of title.
This Court has consistently taken the viewthat the main
obj ect of tender of patta is nerely to give infornation of
the I and revenue payabl e and the details of the property
and that the exact weight to be given tothe patta would
depend upon the circunstances of the case. |In Dohganna
v. Jammanna, AIR 1931 Mad 613 it is pointed out that in
case of pattas in respect of a land in Zam ndari, if the
| and be at the disposal of the |landlord at the tine of
granting the patta, prima facie such patta woul d not be
nmere bill of rent but something nore and that if it is not
so it would not create any rights in the pattadar in
derogation of the rights of a person who would be
entitled to the | and subject to the proper and regul ar
paynment of rent. The question directly arose before a
Bench of this Court in Oficial Assignee v.

Basudevadoss, AIR 1925 Mad 723, as to whether a

deposit of patta is enough to constitute an equitable
nortgage. The Bench answered the question in the
affirmative. Srinivasa Aiyangar, J. who delivered the

| eadi ng judgrment in that case, has pointed out that the
answer to the question as to whether the pattas in respect
of a land is a docurment which would be sufficient, by
bei ng deposited, to evidence the intention required for an
equi tabl e nortgage woul d vary according to the

conditions of the country and the consci ousness on the
part of the menbers of the conmmunity and that though a
patta is not a docunent of title still a deposit of the sane
with intent to create an equitable nortgage woul d create
an equitable nortgage."”

In MMT.C. Limted v. S. Mhanmed Gani and Another [AI R 2002
Madras 378], a |earned Single Judge opi ned

"The plaintiff has sought for a nortgage decree
specifically alleging that the first defendant in respect of
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the advances nmade by the plaintiff to his business has

of fered the i nmovable property of his wife viz., the
second defendant herein as security and has created an
equi tabl e nortgage. Both the counsel have nade

el aborate subm ssions in that regard. Hence, a question
woul d ari se whether an equitabl e nortgage by deposit of
title deeds was created. What is nortgage by deposit of
title deed is defined under Section 58(f) of the Transfer
of Property Act, as follows :

"Where a person in many of the follow ng towns,

nanely, the towns of Calcutta, Madras and

Bonbay, and in any other town which the State

Government concerned may by notification in the

Oficial Gazette, specify in this behalf, delivers to

a creditor or his agent, docunents of title to

i moveabl e property, with intent to create a

security thereon, the transaction is called a

nortgage by deposit of title deeds.’

It is called in English | aw an equitable nortgage. Lord
Cairns defined the same as 'It is well established rule of
equity that a deposit of a document of title w thout nore,
without witing, w thout word of nouth, will create

Equity a charge upon the property referred to.” In order
to prove the existence of an equitable nortgage, the
following requisites are necessary :--(1) a debt; (2) a

deposit of title deeds, and (3) an intention that the deeds
shal |l be security for the debt. The debt may be an

exi sting debt or a future debt. |I|nsofar as the deposit of
title deeds is concerned, physical delivery of docunment is
not the only node of deposit and even the constructive
delivery has been held sufficient. 1t is sufficient if the
deeds deposited bona fide relate to the property or are

any material evidence of title and are shown to have been
deposited with an intention to create a security thereon.
The essence of the whol e transaction of euitable

nortgage by deposit of title deeds i's the intention that the
title deeds shall be the security for the debt. \Whether the
said requisite intention is available in a given case is a
guestion of fact and has to be ascertained after

considering the oral, documentary and circunstantia
evidence. It is true the nmere fact of deposit does not raise
the presunption that such an intention existed. Such an

i ntention cannot be presunmed fromthe possessi on since

the nere possession of the deeds is not enough without

evi dence as to the manner in which the possession

originated so that an agreenent may be inferred. Even

the mere possession of the deeds by the creditor coupled
with the existence of a debt need not necessarily lead to
the presunption of a nortgage. The nmere fact that the
docunents were com ng fromthe custody of the plaintiff

is not by itself sufficient to prove an ntent to create a
security. But in a given case unless and until the

def endants satisfactorily explain how the docunents

cane to the plaintff’s custody, the said fact woul d be
significant and have a great bearing."

In Amul ya Gopal Mjundar v. United Industrial Bank Ltd. and
QO hers [AIR 1981 Cal cutta 404], a Division Bench of the Calcutta High
Court held that possessory title itself can be a subject-matter of nortgage,
opi ni ng
"\ 005Therefore, at the tine when the disputed transaction
was entered into the nortgagor Eagle Plywood Industries
Private Limted had entered into | awmful possession of the
Behal a property on the basis of an agreenent for sale
dated July 18, 1950. Such possessory title could very
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well in law be furnished as security for the nortgage. On
this point we are in respectful agreenent with the view
taken by MM Dutt and R K. Sharnma, JJ. in the case of
Usha Rice MIIls Conpany Linmted v. United Bank of

India (1978) 82 Cal WN 92, since the view taken by their
Lordshi ps is based on high authorities.™

We nmay notice that that a Division Bench of this Court in Bank of
India v. Abhay D. Narottam and Qthers [(2005) 11 SCC 520], did not think
it fit to consider the correctness thereof having regard to the provisions
contained in Section 125 of the Compani es Act, 1956.

Sone decisions of this Court in this connection may al so be noticed.

In Al apati Venkataramiah v. Commi ssioner of |ncome Tax Hyder abad
[1965 (3) SCR 567], while considering the provisions of Section 12B of the
I ndi an I ncome Tax Act, 1922, this Court repelled a contention that a
possessary title interns of Section 53-A of the Transfer of Property Act
woul d not' subserve the requi rements of an effective conveyance of the
capital assets, as delivery of possession of inmovable property cannot by
itself be treated as equival ent to conveyance of the inmovable property.

However, in- terns of Section 12B of the Incone Tax Act, title nust
pass by any of the /nodes nmentioned therein, nanely, sale, exchange or
transfer. 1t did not contenplate any other node of transfer.

In K J. Nathan v. S.V. Maruty Reddy and Others [1964 (6) SCR 727],
this Court held
"10. The foregoing discussion may be summarized thus:
Under the Transfer of Property Act a nortgage by
deposit of title deeds is one of the forms of nortgages
wher eunder there is a transfer of interest in specific
i movabl e property for the purpose of securing paynent
of nmoney advanced or to be advanced by way of | oan.
Therefore, such a nortgage of property takes effect
agai nst a nortgage deed subsequently executed and
regi stered in respect of the sane property. The three
requi sites for such a nortgage are, ( i ) debt, (ii ) deposit
of title deed; and ( iii ) an intention that the deeds shall 'be
security for the debt. Wiether there is an intention that
the deeds shall be security for the debt is a question of
fact in each case. The said fact will have to be deci ded
just like any other fact on presunptions and on oral
docunentary or circunstantial evidence. There is no
presunption of law that the nere deposit of title deed s
constitutes a nortgage, for no such presunption has been
laid down either in the Evidence Act or in the Transfer of
Property Act. But a court nmay presume under Section
114 of the Evidence Act that under certain circunstances
a loan and a deposit of title deeds constitute a nortgage.
But that is really an inference as to the existence of one
fact fromthe existence of sone other fact or facts. Nor
the fact that at the tinme the title deeds were deposited
there was an intention to execute a nortgage deed in
itself negatives, or is inconsistent with, the intention to
create a nortgage by deposit of title deeds to be in force
till the nortgage deed was executed. The deci si ons of
English courts nmaking a distinction between the debt
precedi ng the deposit and that following it can at best be
only a guide; but the said distinction itself cannot be
considered to be a rule of law for application under al
ci rcunst ances. Physical delivery of docunments by the
debtor to the creditor is not the only node of deposit.
There may be a constructive deposit. A court will have to
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ascertain in each case whether in substance there is a
delivery of title deeds by the debtor to the creditor. If the
creditor was already in possession of the titledeeds, it
woul d be hypertechnical to insist upon the formality of

the creditor delivering the title deeds to the debtor and

the debtor redelivering themto the creditor. Wat would

be necessary in those circunstances is whether the

parties agreed to treat the docunents in the possession of
the creditor or his agent as delivery to himfor the

pur pose of the transaction."

The question which arose therein was that what would be the extent of
subj ect-matter of nortgage; the entire property formng the subject-matter
of nortgage or a part thereof.

There cannot be any doubt whatsoever that in absence of a registered
deed of sale, the title tothe | and does not pass, but then what woul d not be
conveyed is the title of the estate and not the allotnment and possession
itself.

It would, therefore, appear that there is no clear authority on the
guestion ‘as 'to whether in absence of any title deed in terns whereof the
nort gagee obtained title by reason of a registered deed can be a subject-
matter of nortgage. Section 58 of the Transfer of Property Act does not
speak of nortgage of an owner’s interest. |If any interest in property can be
created by reason of a transaction or otherw se which does not require
registration, in our opinion, it my not be necessary to have a full title
before such a nortgage is created by deposit of title deeds. A person may
acquire title to a property irrespective of the nature thereof by severa
nodes e.g. a |l ease of |and which does not require registration; (ii) by
partition of a joint famly property by way of famly settlenent, which
does not require registration

In a case of this nature where valuable right is created which may or
may not confer an assignable right, the question requires clear
determ nation having regard to the equitable principle in mnd, and would
have far reachi ng consequences, as a |arge nunber of banks and financia
institution advance a huge anpunt only on the basis of allotnent letters. |If
such allotment letters are to be totally ignored, the sane may deter the
banks i n maki ng advances which would in effect and substance create a
state of instability.

Apart fromthe said question, the effect of an adm ssion by an
aut hori zed representative of the State having regard to the rules of
executive business or otherwi se vis-'-vis the Appellant-Bank al so requires
consi der ati on.

We, therefore, are of the opinion that keeping in view the inportance
of the questions raised at the Bar, as noticed hereinbefore, and in the
context of the factual matrix involved in the natter, the questions require
consi deration by a larger bench so that an authoritative pronouncement can
be made t hereupon.




