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Rai | ways--Suit for conpensation--Notice of ‘claim-inplied
notice--Limtation--Date when damage occurred--1ndi an

Limtation Act, 1908, (9 of 1908), First Schedule, arts. 30,
31--Indian Railways Act, 1890 (9 of 1890), s. 77.

HEADNOTE
On My 10, 1946, the appellant had consi gned 259 bales of
cloth from W a station onthe G |I. P. Railway, to be

carried to G a station on the Darjeeling H mal ayan Rail way,
respondent No. 1. out of these bales only 169 reached the
destination on or about June 7, 1946. As the remaining
bal es had not reached the destination the appellant sent a
telegram on July 1, 1946, to respondent No. 1 asking  for
early delivery of those bales, and also a letter dated July
9, 1946, as follows : "we confirmour telegram.... on 1st
inst .... and regret very nuch to informyou that we have as
yet heard nothing in response thereto nor the part ninety
bal es have reached destination. WII| you, therefore, please
take necessary action to cause the part consignnent to reach
destination i nmediately". The ninety bales actually arrived
at the station, G shortly prior to Decenber 21, 1946. on
whi ch date the appellant wote a letter to respondent No. 1.
stating that they had conme to know that the consignnent bad
arrived at Gin a very danaged condition and requesting that
open delivery of the consignnent be given inrediately. Open
delivery was given on February 12, 1947, and the damage done
| o the goods was assessed by agreenent between the parties.
As the appellant’s claimwas not settled. he instituted a
suit for damages on April 9, 1948. Respondent No. 1 pl eaded
that the suit must fail because (1) no notice as required by
S. 77 of the Indian Railways Act, 1890, cl aim ng
conpensation for the damage to the ninety bal es wAs gi ven by
the appellant to it within six nonths of the delivery of the
consignnent to the G |. P. Railways and (2) the suit was
barred by limtation having been instituted nore than twelve
nont hs of the date on which damage had occurred,
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Held (per Subba Rao and Midholkar, jj., Sarkar, J.
di ssenting), (1) that the letter dated July 9, 1946, which
was sent within six nonths of booking the consi gnnent anount
to a sufficient notice for the purposes of s. 77 of the
I ndi an Rai l ways Act, 1890, and that a claimfor conpensation
nust al so be deemed to be inplied in that letter.

Were a person says that his consignnent has not been
delivered as it should have been according to the contract
between him and the railway, he nust be regarded as naking
it clear that he would be holding the railway, to its
contr act ual engagenment _ which necessarily involves the
payment of danages for breach of that engagenent.

(2) That the suit was not barred by limtation under art. 30
of the Indian Linmtation Act, 1908; the burden was on the
respondent to establish that the loss or injury occurred
nore than one year before the institution of the suit and
that it had not been discharged by it.

Union of I'ndia v. Amar Singh [1960] 2 S. C R 75 foll owed.
Per Sarkar, (1) Section 77 of the Indian Railways Act, 1890,
which is mandatory, requires a claimto conpensation to be
preferred and a letter asking that a search for the goods be
made and they be delivered is not a conpliance wth that
secti on.

(2) A claim under s. 77 has to be preferred within the
period of six nonths therein nmentioned whether the person
entitled to the goods is then aware that the goods have been
| ost, destroyed or danaged or not.

(3) In the present case, the appellant cane to know of th
damaged condition of the bales on Decenber 21, 1946 and as
the damage nust have occurred prior to that date ‘the suit
which was filed on April 9, 1948 was  clearly barred by
l[imtation under art. 30 of the Indian Limtation Act, 1908.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeal No. 402 of 1959.
Appeal fromthe judgnment and decree dated March 15, 1956 of
the Calcutta Hi gh Court in Appeal from Oiginal Decree No.
236 of 1949.
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C. B. Aggarwal a and Sukumar Chose, for the appellant.
Ranmeshwar Nath, for the respondent Nos. 1 to 3.

D. N. Mukherjee and D. Gupta, for respondent No. 4.

1962. May 2. The follow ng judgnment were delivered. The
judgrment of Subba Rao and Mudhol kar, JJ., was delivered by
Mudhol kar, J.

SARKAR., J.-This appeal arises out of a suit for recovery of
danmages in respect of 90 bales out of 259 bales of /cloth
delivered on My 10, 1946, at Wadi Bunder station- on the
Great Indian Peninsula Railway, hereafter called the G |I.
P. Railway, to be carried from there to Gellekhola a
station on the Darjeeling Hi nmalayan Railway, hereafter
called the DD H Railway. |In order to reach G ellekhola the
goods had to be carried over four railways, nanely, the G
. P. Railway, East Indian Railway, hereafter Called the
E.l. Railway, the Bengal Assam Railway, hereafter called the
B.A. Railway and the D. H Railway. The goods had been
booked through to be carried over all these railways. At
all material tines the railways other than the D. H
Rai | way, were owned by the Governnent of India, the D. H
Rai | way being owned by a private conpany. At sonme stage of
the litigation the D. H Railway Conpany went into
liquidation and the |iquidators were brought on the record.
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On June, 7, 1946, 169 bales were delivered to the appellant
to whom the Railway Recei pt had been endorsed.’ Various
correspondence thereafter ensued as to the renmaining 90
bal es with which alone the present litigation is concerned.
About Sept enber 1946, the wagon containing the 90 bales Ws
traced at a station called Gadkhali on the
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B. A. Railway. Further correspondence ensued and the 90
bales actually arrived at Gellekhola shortly prior to
Decenber 21, 1946, on which date, having found the
consignnent in a very damaged condition, the appellant
request ed the D. H Railway to give open del i very.
Thereafter on February 12, 1947 , open delivery of the
contents of the 90 bales was given to the appellant. At
that tine the danage done to the goods was assessed by
agreement between the appellant, the B. A Railway and the
D. H Railway at Rs. 27,920-13-6. The appellant thereafter
on January 29, 1948, sent a notice under s. 80 of the Code
of Civil Procedure to the Secretary of the Rai | way
Depart nent, Governnent of India, nmaking a demand of Rs.
34,192 for danage suffered by it as a result of the
negl i gence of the railways in-carrying the goods. This sum
was nmade up of the aforesaid ,sumof Rs. 27,920-13-6 and
certain other sums on account of the difference between the
ex-mll price and/'theretail price of the goods and of the
refund of the railway freight. A demand for a simlar sum
was made on the DL H Railway. This denand was repudiated
by the railways.  The appellant, therefore., on April 9,
1948, filed the suit for damages-

The suit was decreed against the D.H Railway way only by
the trial Court for Rs. 27,920-13-6. The D.  H' Railway
preferred an appeal against the judgnent of the trial Court
to the H gh Court at Calcutta. The appellant also filed
across objection contending that the suit should have been
decreed against all the railways and the decree should have
been for the full amount claimed by it., The H gh Court
al  owed the appeal and di sm ssed the cross-objection. Hence
the present appeal

It seens to ne that there are two reasons why this appea

should fail. The first is that the
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suit was barred by limtations This case is governed by Art.

30 of the Limtation Act which provides for a suit against a
carrier for conpensation for injuring goods, a period of one
year fromthe date when the injury occurs. ~Now it seems to
me that on the evidence produced in this case and the plaint
it has to be held that the danage to the goods occurred
before Decenmber 21, 1946. |In the plaint the appellant
stated, "Before the receipt of those bales at Gellekhola in
Decenmber 1946 it was not possible for the plaintiff to know
about the aforesaid damaged condition of those bales, but no
sooner the sane arrived the fact that the sane arrived in
hopel essly damaged condition was brought to the notice of
the railway authorities concerned.” On the sanme date, the
appel lant wote to the Political Oficer of Sikkimfor whom
it had purchased the cloth, stating, ",we have been advised
by our Tista Bridge agent that the consignment of 90 bales
has now arrived at G ellekhola but the same has reached in a
very damaged condition." Thirdly, there is a letter witten
sometine prior to January 29, 1947, by the appellant to the
Political Oficer of Sikkim the precise date of which does
not appear in the record, in which it stated, "It has been
nearly one month the cloth arrived at Gellekhola in a
hopel ess condition and no further step is being taken by the
railway. We beg therefore to request that steps may very
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kindly be taken to expedite the settlenment of the sane."

| think that these letters clearly establish that the damage
had occurred prior to Decenber 21, 1946. On this part of
the case, the trial Court held that the damaged condition
referred to in the correspondence "' could only refer to the
outward aspect and could in no sense refer to the rea

internal damage which certainly could not be ascertained
unl ess the bales were opened and open delivery was given."
It seems to nme that the
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trial Court overlooked the fact that it was not the
ascertainment of the damage by the appellant that is
relevant for the purpose of deciding the question of
[imtation. What is relevant for that purpose is the fact
of the happening of the damage. |t has to be observed that
this is not a case where it is alleged that the railways
fraudul ently conceal ed the damaged condition of the goods.
The trial Court al so overl ooked the fact that in the plaint
the appellant” nade the case that the damage had occurred
prior to Decenber, 1946. Lastly, the trial Court did not
notice that in one of theletters to which | have referred
in the precedi ng paragraph, the appellant expressly stated
that the <cloth, that is, the goods thenselves’ had been
damaged in Decenber, 1946. The open delivery was denanded
by the appellant only to assess the quantum of the damage.
That appears fromthe appellant’s letter of Decenber 21

1946, to the Political O ficer of Sikkimwhere it is stated,
"W beg, therefore, to request you to kindly ‘instruct the
General Manager, D. H. Railway, Kurseong, telegraphically to
gi ve open delivery of the consignnent and to give.a receipt
for any |loss or damage." There is further nothing to show
that any danmage had occurred after Decenber 21, 1946, and
February 12, 1947, when open delivery was given to the
appel | ant . It would be idle to contend that only the
"outward aspect" of the bal es had been damaged wi t hout their
contents being damaged. Then it has to be renenbered that
the case made in the plaint is that the appellant /came to
know of the danaged condition of the bales on Decenber 21

1946. If it came to know of the danage then, the ‘damage
must have occurred before that date: The ~suit ~shoul d,
therefore, have been filed within the period of one year of
the date when the damage occurred as provided in Art. 30 of
the Limtation Act and a further period of two nonths, being
the time requisite for the
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notice wunder s. 80 of the Code of Civil Procedure to the
benefit of which the appellant was entitled under-s. 15 (2)
of the Limtation Act. As the danage nmust have occurred
prior to Decenber 21, 1946, the suit which was filed on
April 9, 1918, was therefore, clearly out of tine.

The other reason why the appeal should fail is<-that no
"notice wunder a. 77 of the Railways Act, 1890, had been
gi ven. That section so far as is material is in ‘these
terms.

S. 77. A person shall not be entitled ...... to
conpensation for the | oss., destruction or deterioration of
goods delivered to be carried, wunless his claim to the

conpensati on has been preferred in witing by him or on
his behalf to the railway adm nistration,, within six nmonths
"fromthe date of goods for carriage the delivery of the by
the railway.

The section requires a claimfor conpensation for the |oss,
destruction or deterioration of goods to be preferred to the
rail way administration within six nonths of the delivery of
the railway for <carriage. It is well settled that the
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section is mandatory. |If a claimis not preferred wthin
the tinme nmentioned, it cannot be recovered fromthe rail way;
a suit for such recovery nust be disnissed.

Now | do not find that any claim was preferred by the
appellant on any of the railways at all wthin t he
prescri bed period. There are no doubt certain letters

witten by the appellant to some of the railways including
the D. H Railway within that period but all that these
letters did was to ask that an enquiry should be nade by the
railway administration to trace the nmissing 90 bales and
that their delivery should be expedited. Not one of them
contai ned any claimto conpensation
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for deterioration of any goods. A request to trace goods
and expedite their delivery is certainly not a claim to
conpensation in respect of them The section requires such
aclaimto be preferred.” | amwunable to hold that a letter
asking ~that a search for the goods be nade and they be
delivered is a conpliance with s. 77. Such a letter’ would
not .only not be in terns of the section nor serve the
purpose of the section. ~The object of the section is to
prevent stale clains: see Governor-General in Council wv.

Musaddi Lal (1). Now if no claim is made wthin the
prescribed tinme, that object is not served. The letters in
this case do not expressly contain any claim against the
rail way Adm nistration nor can they be said to anount to any
cl ai m by necessary inplication. The viewthat | have taken
appears to have been taken, by sone of the H gh Courts. In
Sal em Dayal Bagh Stores Ltd. v. The GCovernor - General in
Council (2) Happell, 3., said, "In my opinion, " Ex. P 3
cannot be regarded as a notice satisfying the requirenent of
section 77. It makes no claimfor conpensation at all, and
is merely a letter stating that the goods bad not  arrived
and asking that enquiries mght be made." In Mardab Ali v.
Union of India (3) it was observed that a letter intimting
that nothing was known about the goods and requesting the
railway administration to |locate then was held not to
satisfy s. 77. 1t was there observed that, "what is /fata

to the argunment is that in none of these letters there is
any denmand for conpensation. A notification of ~a claim
under s. 77 nust of necessity contain a demand for com
pensation." No- case taking a contrary view has been brought
to our notice.

But it was said that in the present case it was inpossible
to prefer any claimfor danages for deterioration of ~goods
within the period nmentioned

(1) (1961) 3 S.C.R 647. (2) [1947] 1 ML.J. 152.
(3) (1953) 56 Bom L.R 150.
840

ins. 77 for the appellant had no know edge that expired. It
was therefore contended that the maxi ml ex non cogit ad,
i mpossibilia aut iniutlia applied and the performance of the
condition nmentioned in the section should be dispensed with
on account of inpossibility of such performance. Ref erence
was nmade to Maxwell on Interpretation of Statutes (10th ed.)
p. 385 in support of this contention. Hence it was said
that the claimin the present suit was maintai nabl e though
no claimmght have been preferred to the railway adm nis-
tration as required by s. 77,

The contention proceeds on the basis of the inpossibility of
preferring the claimwthin the tine nentioned in a. 77.

But | think this is a msreading of the section. It does
seem to ne that its terms can ever be inpossible of
conpl i ance. It ,requires that a claimto conpensation for

| oss, destruction or deterioration of goods nmust be pre-
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ferred within six nonths of the date of delivery of the
goods to the railway. A claimhas to be preferred wthin
this period whether the person entitled to the goods is then
aware that the goods have been | ost, destroyed or danmaged or
not. If heis aware, there is, of course, no inpossibility
of performance, If he is not aware, then al so he nust prefer
a claimfor if he does not, the section. prevents him from
recovering anything later. |If it were not so, the section
which contains a mandatory provision for the protection of
the railway administration, wuld be rendered absolutely
nugat ory. Suppose the contention of the appellant was,
right. Then it mght legitimtely say in case of non-
delivery of goods it was inpossible for it to have nmade
claimfor their loss or destruction within the period of six
nonths for it was not- then aware that the goods had been
| ost. or destroyed and would never be delivered to it. It
841

seenms to ne inpossible that 'the section intended such
result. The section clearly contenplates than know edge, a
claimmust be preferred within the tinme nentioned init. |If
this is so inthe case of 1oss or destruction of goods, it
nmust equally be so in the case of danage to goods. Want of
know edge is irrelevant and does not make it inpossible to
prefer a claim It is not as if that in the case of danage
to goods a claimfor any specific sumbe nmade. The section
does not require that. It would be enoughif a claim for
danages generally is preferred. So know edge of the damage
is not essential  for conpliance with the ‘terns of the

secti on. Indeed it seens to nme that a claimfor 1loss or
destructi on of goods would cover a claimfor damage to goods
if they were later delivered in a damaged condition. The

greater would include the |esser

The view that | have taken seens to ne to serve the ' object
of the section. As | have already said the object is to
prevent stale clains. |Its object, therefore, is that a
clai mshould be made within the tine prescribed so that the
railway admnistration mght make the necessary enquiries
promptly and before the evidence concerning the claim was
| ost. It is not permssible to put such an interpretation
on the section as woul d defeat this object and that is what
woul d happen if the appellant’s contention was accept ed.

Ther ef or e, in ny opinion, the appellant should have
preferred a claimin this case in terns of s. 77. As it had
not done so, its suit nust fail

For these reasons | would disnmiss the appeal wth costs.
MUDHOLKAR, J.-This is an appeal upon a certificate granted
by the Hi gh Court of Calcutta under Art. 133 (1) (a) of the
Constitution from its judgment reversing a | decree for
danages passed in

842
favour of the appellant firmby the Subordinate- Judge.
Darj eel i ng.

The admitted fact are briefly these. The appellant had
consi gned 259 bales of cloth from Wadi -Bunder., a station on
the Geat Indian Peninsular Railway (now the Centra
Railway) to Gellekhola, a station on the Darj eel i ng
H mal ayan Railway (now in liquidation) on May 10, 1946. CQut
of these bales 169 reached the destination on or about June
7, 1946. As the remaining bales had not reached the
destination the appellant sent a telegramon July 1,1946, to
the General Manager of the D. H Railway requesting him to
give early delivery of those bales. By a letter dated July
9, 1946, the appellant confirmed the tel egramand requested
the CGeneral Manager to see that the remai ning bales reached
the destination i mediately. Thereafter some correspondence
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foll owed between the appellant and the Political Oficer
Sikkim to whom the bales were to be delivered by the
appel l ant, and al so between the Political Oficer and the D
H. Railway adninistration. It is, however,, not necessary
to refer to this correspondence and to certain other
correspondence which has been referred to in the statenent
of the case except to the letter dated Decenber 21, 1946,
addressed by the appellant to the D. H Railway stating that
they have cone to know that the consignnent had arrived at
Gellekhola in "a very damaged condition"” and requesting
that open delivery of the consignnment be given imediately.
Open delivery was given to the appellant’s assi st ant
manager, Tulsi Ram P.W 1, on February 12, 1947, by the
Commercial inspector, D.H Railway. The danage was jointly
assessed by the Commercial |nspector, D. H Railway, and the
Claims |nspector, Bengal Assam Railway, at Rs. 27,920-13-6
and the assessment |ist was signed by themas well as by
Tul si  /Ram By a letter dated June 26, 1947, M. A C
Chatterjee,
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Advocat e, made a claimof Rs. 34,192 agai nst the Manager of
the B. A Railway, the General Manager of the D. H  Railway
and Messrs. G llander Arbuthnot & Co., Managi ng Agents for
D. H Railway. On the sane day M. Chatterjee sent a
simlar letter to the G 1. P. Railway admnistration. But
the Superintendent of dains of that” Administration at
Bonbay repudiated the claimon the ground that it had not
been preferred within six nonths fromthe date of-booking as
required by s. 77 of the Indian Railways Act, 1890 (Act [IX

of 1890). It nay be nentioned that the consignment had to
pass over the railway systens of G |I. P. Railway, East
I ndi an Rai | way, Bengal Assam Railway, and Dar j eel i ng
H mal ayan Railway. |t does not appear that any notice was

given to the E. 1. Railway. As the appellant’s claim was
not settled, he instituted a suit in the court of
Subordi nate Judge, Darjeeling, on-April 9, 1948, To that
suit the Dom nion of India, presumably as representing the

G |. P. Railway, E. 1. Railway and the B. A Railway was
made defendant No. 1, the second defendant being the'D. H
Rai | way.

The appellant’s claimwas denied by both the defendants.
Two witten statenents were, however, filed by the Doninion
of India, one as representing the G |. P. Railway and the
ot her as representing the E |. Railway. The only
contention in these witten statenents to ~which reference
need be nade is non-conpliance with the provisions of

a. 77 of the Indian Railways Act.

The main contesting defendant was the D. H Rail way. We
will refer to only those contentions raised by it which bear
on the argunments advanced by it. The first of /these
contentions is that no notice as required by s. 77 of the
I ndi an Railways Act clainmng conpensation for the damage to
the 90 bales was given by the appellant to it wthin six
nont hs of the delivery of the consignnment to

844

the G1.P. Railway. The second contention is that the suit
was barred by limtation, having been instituted nore than
twel ve nonths of the date on which danage had occurred

The | earned Subordinate Judge dism ssed the suit in so far
as the Dom nion of India was concerned on the ground that no
notice wunder s. 77 was giventothe G |I. P. Railway
admnistration or the E. 1. Railway adm nistration or the B
A, Railway administration. He, however, held that the
telegram dated July 1, 1946, and the letter dated July 9,
1946, addressed to the Manager of D. H Railway anounted to
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sufficient conpliance with the requirenments of s. 77. He
further held that the limtation for the suit is that
prescribed by Art. 30 of the 'Limtation Act. According to
hima suit instituted within one year fromthe date on which
the loss was discovered by the plaintiff would be wthin
time. On this finding the | earned Subordi nate Judge passed
for a decree Rs. 26, 92013-6 against the second defendant
and disnmissed the suit against the first defendant.

The second defendant preferred an appeal before the High

Cour t but shortly thereafter went into ['i qui dation

Thereupon the liquidators were added as appellants. The
plaintiff preferred a cross-objection with respect to that
part of his claimwhich was dism ssed. Eventually the
plaintiff amended the cross-objection and sought a decree in
the alternative against the G |. P. Railway or the E 1.
Rai | way.

The High Court allowed the appeal and dism ssed the cross-
obj ectioon upon the view that the provisions of s. 77 have
not been conplied with and that the suit which falls wunder
Art. 31 of the Limtation Act was barred by tine.
845
The first question to which we address ourselves is whether
the appellant had conplied with the requirements of s. 77 of
the Railways Act. The relevant portion of that section
reads thus:
"A | person shal | not be entitled to
conpensation for the | oss, destruction or det-
erioration of goods delivered to be so carried
unless ‘his claimto conpensation has been
preferred  in witing by himor on his behalf
to the railway administration wthin Si X
nonths fromthe date of the delivery goods for
carriage by railway."
The High Courts in India have taken the view that the object
of service of notice Under this provision is essentially to
enable the railway admnistrationto nake an enquiry and
investigation as to whether the |oss, destruction or
deterioration was due to the consignor’s |aches or to the
wilful neglect of the railway —admnistration and its
servants and further to prevent stale and possibly di shonest
cl ai ns bei ng made when owing to delay it may be practically
i mpossible to trace the transaction or check the all egations

made by the Consignor. 1In this connection we way refer to a
few of the decisions. They are Shanmsul Huq v. Secretary - of
State (1) Mhadeva, Ayyar v. S. |. Railway Co.  (2);

CGovernor-Ceneral in Council v. G S Mlls Ltd., (3);
Meghaji Hirajee & Co., v. B. N Railway Co. (4); Bearing in
mnd the object of the section it has also been nade by

several High Courts that a notice wunder s. 77 should be
liberally construed. |n our opinion that would be the pro-
per way of construing a notice under that section. In

enacting the section the intention of the |egislature mnust
have been to afford only a protection to the railway
adm ni stration against fraud and not

(1) (1930) L.R 57, Cal. 1286. (2) (1921) |.L.R 45, Mad.
135.

(3) (1449) I.L.R 28 Pat. 178 (4) A l.R 1939 Nag. 141,
846

to provide a means for depriving the consignors of their
legitimate clains for compensation for the |loss of or damage
caused to their consignments during the course of transit on
the rail ways.

Bearing in mind these consideration we think that the letter
of July 9, 1946 (Ex. | (y) ) which was sent,within six
nmont hs of booking the consignment anounts to a sufficient
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notice for the purposes of s. 77. The relevant portion of
that letter reads thus:
"W confirmour telegramsent to you reading

as under on 1st inst. Invoice 5 tenth My,
adi Bunder Geka part ninety bales not
reached. " Pl ease reach urgently” and regret

very nmuch to informyou that we have as yet
heard nothing in response thereto nor the part
ni nety bales have reached destination. W |
you, therefore, please take necessary action
to cause the part consignnent to reach
destination i mediately."
Thi s letter clearly ‘brings to the notice of the
adm nistration that 90 bales out of the consignment of 259
bal es-had not reached their destination. Myre than that by
this letter the appell ant requested the General Manager of
the D. H Railway to take appropriate action w thout delay.
It is true thata claimfor conpensation has Dot been made
by the appellant inthis notice. In our view however such a
claim nust- be deened to be inplied in the notice. The
reason i s-obvious. \Where a person says that his consi gnment
has not been delivered as it should have been delivered
according to the <contract between him and the railway
adm ni stration he nmust be regarded as making it clear that
he would be holding'the railway admnistration to its

contract ual engagenment which necessarily involves t he
paynment of danmages for breach of that engagenent. In our
opi ni on, therefore, not only
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the object underlying s. 77 is satisfied by the letter dated
July 9, 1946 but also a claimfor conpensation is . inplied in
that letter.

Upon the |anguage of s.77 it would appear that a notice
thereunder rnust be given to every railway adninistration
agai nst whom a suit is eventually filed. No such notice was
gi ven by the appellant to the G |I. P. Rai | way
admnistration or the E. |I. Railway adm nistration or the B
A. Railway adm nistration within six nonths of booking the
consi gnnent and, therefore, in so far as they are concerned
the suit must be held to have been rightly dism ssed. That,
however, would not help the second defendant. For, so far
as this defendant is concerned, as we have already held, a
notice under s. 77 was given within six nonths fromthe date
of booki ng.

The next question is with regard to linitation. According to
the High Court Art. 31 applies to a suit of present nature.
The first colum of Art. 31 reads thus:

"against a carrier for conpensation for non-delivery of, or
delay in delivering, goods."’ Columm 3 reads thus:

"When the goods ought to be delivered." According to the
| ear ned Subordi nate Judge the proper article is Art. 30, the
first colum of which reads thus:

"Against a carrier for compensation for losing or injuring
goods. "

The third colum reads thus:

"When the loss or injury occurs."

It seens to us that the appropriate article would be Art. 30
and not Art. 31 because what the appellant is clainmng is
conpensation for the damage
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to the goods which were eventually delivered. Even so, the
guestion is what 1is the starting point of Ilinmtation
According to col. 3 the starting point would be the date of
the loss or injury to the goods. Now when goods are

consi gned by a consignor he would not be in a position to
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know the precise date on which the loss or injury has
occurred.” In Union of India v. Amar Singh(1l) this Court has
hel d that the burden would be on the railway administration
who want to non-suit the plaintiff on the ground of
[imtation to establish that the loss or injury occurred
nore than the year before the institution of the suit. No
attenpt has been nmade on behalf of the D. H Railway to show
that the danmage in fact occurred nore than one year before
the suit was instituted. Al that is said on their behalf
is that the appellant knew in Decenmber, 1946, that the
consi gnnent appeared to be damaged. In this connection
reliance is placed on. Ex. B whichis a letter addressed
by the appellant to the D.. H Railway on Decenber 21, 1946.
What is stated there is that the consignnent has arrived at

G el | ekhol e in "a very damaged condition." This has
reference to the outer covering or the package and not to
the contents. Mor eover, delivery was given nearly two

nont hs after this andit is not possible to say whether the
damage' which~ was noticed at that tine had already been
caused " before Decenber 21, 1946, or was caused thereafter.
The D. H. _Railway which had the custody of the goods could
al one have been in a position to say if at all, as to when
the damage, was caused. Upon the material before us it is
not possible to say that the suit was instituted beyond one
year of the accrual  of the cause of “action. It is,
therefore, not barred by tine.

There is, however, one nore question which needs to be
consi dered and that is whether the

(1) [21960] 2 S. C. R 75, 88.
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damage was caused on the D. H Railway. In their witten
statenment they have contended that the consignnent. of 90
bal es was received by themat Silguri-fromthe B. A Railway
and that it was transhipped by themto Gellekhole 'in the
same condition. No evidence, however, was led by them in
support of this contention. Under s. 80 of the Railway Act
it is for the consignor to establish, if he wants to sue a
railway administration other than the one which booked the
consi gnnent, that the damage had occurred on its system
The contention seens to us to be correct. But where a
consi gnor receives his consignment in.a damaged - condition
from the delivering railway the burden would shift to the
delivering railway to show that the danage had not occurred
on its railway. The burden could be discharged by showi ng
that the consignment was already damaged  before it was
received by that railway, Here, no evidence having been
given on behalf of the D. H Railway on the pointt we hold
that the presunption. has not been rebutted.

Upon this view we nust allow the appeal against the D H
Rai |l way. The claimmde for Rs. 5,500 odd by the appellant
in the cross-objection has not been pressed before us. W,
therefore, allow the appeal in part, set aside the decree of
the Hi gh Court in so far as the D. H Railway is concerned
and restore that of the trial court. The appellant would be
entitled to his proportionate costs against the D H
Rai | way.

By COURT: In view of the majority opinion the Court allowed
the appeal in part, set aside the decree of the Hi gh Court
in so far as the D. H Railway is concerned and restored
that of the trial Court. The appellant would be entitled to
his proportionate costs against the D. H Railway.

Appeal all owed.
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