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SANTOSH HEGDE, J.

The Government of Punjab referred the follow ng industrial dispute

bet ween t he wor kman and managenent of the appellant herein for

adj udi cation under Section 10 (1) (c) of the Industrial Disputes Act, 1947
to adjudication by the Labour Court, Ludhiana in Reference No.

1145/ 1993 : -

(1) Whet her termi nation of Services of Shri Ram
Surat, workman, is justified -and in order? If not,
to what relief/exact ampunt of conpensation is
entitled.

The above dispute arose on a conplaint made by the 1st respondent

wor kman that he was working under the appellant managenent for a

period of 12 years and his services were term nated’ on 12th May, 1993

wi thout any notice, charge-sheet. ~or inquiry. He 'also contended that he
was drawing Rs. 2,750/- per nonth . as his wages at the time of the

term nation of his services. He prayed for his reinstatenent wth ful
back wages and continuity of service.

The appel l ant nmanagenment in the said reference filed a witten

statenment contending that there was no rel ationship of enployee and

enpl oyer between the 1st respondent herein. and the appellant from 12th

of May, 1993. Since on the said date the worknman voluntarily

di scontinued his services with the appellant after receiving all his dues
in full and final settlenent. Certain other prelimnary objections, |like
mai ntai nability of the reference on the ground that the 1st respondent  was
hol di ng a supervi sory post hence an industrial dispute was not

mai nt ai nabl e, were al so raised. The workman filed his rejoinder to the

said witten statenent

Based on the pleadings before it the Labour Court franed the
following issues :-

1) Wet her rel ationship of naster and servant existed
between the parties on the alleged date of termination ?

2) VWet her the reference is not maintainable, as alleged ?

3) Whet her the claimant is not a 'Wrkman as defined
under the Industrial Act?

4) Whet her termnination of the services of the workman is
justified and in order?
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The Labour Court by its award dated 18th of My, 1998 held in

regard to the first question that there existed a relationship of master and
servant between the parties at the tinme of term nation of services of the

wor kman.

In regard to issues 2 and 3, the Labour Court held that the

contention of the appellant nanagenent that the respondent No. 1 was not
a workman as defined under the Industrial Disputes Act cannot be
sust ai ned, hence the reference was valid.

In regard to issue No. 4 the Labour Court held that on the rel evant

date 1st respondent being in the service of the appellant nanagenent his
services were wongfully ternminated. Hence, he was entitled for re-

i nstatenent, however,  with regard to back wages it followi ng a judgnent
of the Punjab & Haryana Hi gh Court reported in 1997 (2) LLN Page 299,

in the case of MK Kholi Vs. Afadeal Chemicals, Faridabad & Anr
confined the sane to 25% of the wages fromthe tine his services were
termnated till he was reinstated

Bei ng aggrieved by the said order of the Labour Court both the
managenment as well as-the appellant preferred wit petitions before the
H gh Court of Punjab & Haryana at Chandigarh. So far as the

managenent is concerned, it questioned the finding of the Labour Court
that the services of the respondent workman were illegally terninated
and the consequential awarding of back wages at the rate of 25% of the
wages.

VWil e the workman being aggrieved by the restricted back wages

awar ded by the Labour Court challenged that part of the award claimng
the entire wages due to himfor his wongful term nation of service since
he was unenpl oyed during the said period.

The High Court by the inpugned judgment while dismssing the

petition of the managenment agreed with the contention of the respondent
wor kman and al |l owed his petition directing the payment of full back

wages because of which the appel llant has now becone |iable to not only

to reinstate the respondent workman but also to pay the full back wages as
claimed by the workman in his claimpetition

Shri U U. Lalit, |earned senior counsel appearing for the appellant

in these appeals contended that the managenent had produced suffi cient
evidence to establish the fact that the workman had voluntarily left the
servi ces of the managenent after receiving his dues as a full and fina
settl enent which can be seen fromthe receipt executed by the workman
dated 22nd of April, 1993 narked by the Labour Court as M X (M3). He

al so submitted that the said factumof his voluntary retirenent and his
recei pt of dues in full and final settlenent is established beyond
reasonabl e doubt fromthe oral evidence |ed by the managenent, as al so

by docunentary evidence produced by way of the payment receipt as

wel | as the bonus register Ex. M X

He pointed out fromthe judgnent of the Labour Court  that the
only ground on which the documentary evidence, especially, ~that of the
receipt MX (M3) was rejected by the courts bel ow was on the ground that
the same was not confronted to the workman when he was in the w tness

box, therefore, they held since the workman did not have an opportunity
of either accepting or denying the contents and the signature of the said
docunent, the courts below rejected the said evidence adduced on behal f
of the appellant which according to the |earned counsel is erroneous
because strict rules of evidence are not applicable to a proceedings

bef ore the Labour Court. He endeavoured to submit that the workman

had sufficient opportunity of cross examining the nanagenment witness
and could have established the fact that the receipt relied upon by the
appel | ant was not executed by him He not having done the sane when
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the managenent witness was in the witness box, the courts bel ow should
not have drawn an adverse inference.

Al ternatively, he contended, at any rate the Hi gh Court was not
justified in enhancing the back wages from25% to 100% when t he
managenment has established that the workman was gainfully enployed
during the period when he was not in the service of the appellant.

Learned counsel appearing for the respondent understandably

supported the finding of the Labour Court in regard to the evidentiary
value of the receipt produced by the nmanagenment. He further contended
that the High Court was justified in enhancing the back wages to 100%
since the material produced by the appellant for the first time in the wit
court showi ng that the respondent workman was gai nfully enpl oyed

could not have been accepted in evidence or relied upon for denying the
wor kman his legitimate right to claimfull back wages. He al so subnitted
the said evidence was not reliable and in fact the workman was not

gai nful l y enpl oyed.:

Havi ng heard the | earned counsel for the parties and having

perused. the records we notice that the factumthat the workman was in
the service of the managenent till 22nd of April, 1993 is not disputed
Wil e, the workman contends that his services fromthat day were
wongfully termnated, the appellant contends that the workman
voluntarily |left the services of the appellant having taken all his dues.
Since the respondent worknman was in the service of the appell ant
managenent at |east up to the 22nd of the April, 1993, the burden of
proving that he voluntarily left the services then falls on appellant
managenment. This the appellant contends is satisfied by the ora

evi dence adduced by the nanagenent and the documentary evidence

produced in the form of the receipt MX (M3) purportedly executed by

the workman and the entries -in the bonus register MX.  The Labour

Court considering the said docunment, which is said to be a receinpt
executed by the respondent, noticed the fact that the original of this
docunent was never produced by the appellant and what was produced

was only a photocopy. Even this photocopy was not confronted to the

wor kman when he was in the witness box and the signature found in the
sai d photocopy as also in the photocopy of the bonus register shows that
though two docunents cane into existence sinultaneously the ink with

whi ch the respondent workman i s supposed to have signed the two

documents was different. In such circunstances, it held that it was not
safe to rely upon the said docunent to accept the case of the appellant.
The Hi gh Court in this regard held though it may not be necessary to

apply the strict rule of evidence in regard to production and proof of a
docunent still the workman ought to have been provided with an
opportunity to explain his version as to-the alleged receipt having been
executed by himand such opportunity not having been offered by
confronting the document to the workman the appellant in effect has
violated the principles of natural justice and hence by its act of default
the worknman’s case can not be prejudiced.

However, as stated above Shri U U. Lalit, |earned senior counse

contended that the workman was aware of the contents of the document
because he had the photocopy of the docunment served ' on him based on
whi ch he had cross exam ned the management witness. He further

contended that since the workman had been unable to establish through

his cross exani nation of the managenent witness that the receipt in
guesti on was not executed by him it should be held that the docunent in
guestion stands proved and the case of the managenent as to the

vol untarily abandonnent of service by the respondent after taking all his
dues is al so established.

We are unable to accept this argunment because if we look into the
overal | proceedings before the Labour Court, we notice that though the
managenent did take the stand that the workman had left the services of
the appel |l ant managenent voluntarily by receiving his total dues in ful
and final settlement it did not, at the stage of filing of its witten




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 4 of

st at enment contend that the workman has executed a receipt which is
now sought to be produced as Ex. M X (M3). This coupled with the fact
that the said document was not confronted to the respondent workman,

in our opinion is sufficient to hold that this docunent cannot be relied
upon for establishing the fact that the managenent has proved its case

that the workman had voluntarily left his services. The Trial Court has
further buttressed this finding by noticing the difference in the ink in the
recei pt as well as the bonus register as also the absence of revenue stanp
inthe receipt fromwhich it drew an inference that the receipt in
guesti on may have been signed previously but was filled up subsequently.
This finding of the Labour Court has been accepted by the H gh Court

and this being a finding of fact and which cannot be said to be perverse,
we are not inclined to interfere with the sane in this appeal

This leaves us to consider the next linmb of the argunment of Shr

U. U Lalit, I[earned senior counsel who contended that the Labour Court
havi ng come to the conclusion <that in Ludhiana where the appellant’s
factory is situated, there are large number of other industries hence it was
al ways possi bl'e for the respondent worknman to have obtai ned a gainfu

enpl oyment _on that basis, was justified in confining the back wages to
only 25% of the full back wages,” and the High Court in this regard erred
in reversing that finding by not taking into consideration the additiona
materi al produced by the managenent in regard to this aspect of the case,
i.e., of the respondent being gainfully enployed during the relevant
period. He also relied on two judgnents of this Court in the case of
P.G . of Medical Education & Research, Chandi garh VS. Raj Kumar

2001 (2) ScC 54 ' and MP. State Electricity Board vs. Jari na Bee
(SMr) 2003 (6) SCC 141

In this regard, we notice that the Labour Court awarded only 25%

of the back wages primarily relying on a judgment of the Punjab &

Haryana High Court in the case of MK Kholi ~vs. Afadeal Chem cals,

Fari dabad and Anr. 1997 (2) LLN 299, the High Court  in its judgnent

has noticed the fact that the saidjudgnent was reversed by a Division
Bench of the very sane court in a subsequent judgnent delivered in civi
wit petition No. 8665 of 2000, in the matter of State of Haryana vs. Ram

Kumar and Anr., hence it found that the reliance placed by the Labour
Court on the above said judgnent — of MK Kholi vs. Afadeal Cheni cals,
Fari dabad and Anr. was not sust ainabl e.

Rel i ance pl aced by the | earned counsel for the appellant in the case

of P.G 1. of Medical Education & Research, Chandigarh (supra), in our

opi nion, does not take the case of the appellant any further. In that case,
this Court held that the Labour Court being the final court of facts the
superior courts do not normally interfere with such finding of facts unless
the said finding of fact is perverse or erroneous or not in accordance wth
law. In the instant case, we have already noticed the basic ground on

whi ch the Labour Court reduced the back wages was based on a judgnent

of the Hi gh Court of Punjab & Haryana which, as further noticed by us,

was overrul ed by a subsequent judgnent of a Division Bench. Therefore,

the very foundation of the conclusion of the Labour - Court having been
destroyed, the appellant could not derive any support fromthe above cited
judgnents of that Court. Similarly, in the case of MP. State Electricity
Board (supra), this Court only said that it is not an inevitable conclusion
that every tine a reinstatement is ordered, full back wages was the only
consequence. This Court, in our opinion, did not preclude that even in
cases where full back wages are legally due, the superior courts are

precl uded from doing so nmerely because the Labour Court has on an

erroneous ground has reduced such back wages. In the instant case, we

have noticed that the trial court apart fromgenerally observing that in
Ludhi ana, there must have been job opportunities available, on facts it did
not rely upon any particular material to hold either such job was in fact
avail able to the respondent and he refused to accept the sane or he was

ot herwi se gainfully enployed during the period he was kept out of work.

On the contrary, it is for the first time before the wit court the appell ant
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tried to produce additional evidence which was rightly not considered by
the H gh Court because the sane was not brought on record in a nanner

known to law. Be that as it may, in the instant case we are satisfied that
the Hi gh Court was justified in com ng to the conclusion that the appellant
is entitled to full back wages.

For the reasons stated above these appeals fail and the sanme are
di smi ssed




