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ACT:

Punj ab Public Rel ations Departnment (Gazetted) Service Rules
1958--Post of Deputy Director (Press) held for nore than
three years without ,order of termination of probation being
passed- Post held 'in officiating capacity-Proviso to Rule
10(3) does not apply.

G vil Servi ce- Appoi ntnent made co-termnus wth post -
Term nation of appointnent while post continues attracts
Art. 311(2) of Constitution.

Mala fides--Several incidents citedto show nala fides-
Cunul ati ve ef f ect of al | al | egati ons nmust be
seen- - Consi dering each incident by itself not proper

HEADNOTE

The respondent joined the service of the conposite State of
Punjab and Haryana on June 22, 1957 as the State’s Press
Li ai son officer at Delhi in the Public Relations Departnent
of the State. The original appointnent was to last till
February 28, 1958 but was continued by orders passed from
time to tine. The respondent went on | eave for ~ about six
nonths from Novenber 21, 1959 to My 18, 1960 with
perm ssion to act in Pakistan as a Special Correspondent of
The Hindustan Tines Delhi. On return from leave he was
posted in the same service in the post of Deputy Drector
(Field) fromJuly 19, 1960 to Septenber 19, 1960. Later on
he was again posted as Oficer on Special Duty which was
al so an equival ent post, from Septenber 20, 1960 to June 26,
1962. \When he crossed the efficiency bar in 1960 his salary
was raised wth effect from Decenmber 24, 1960. He —was
appoi nted as Deputy Director (Press) which post was held by
him from June 27, 1962 to June 14, 1966. By order dated
June 24, 1966 the Governor of Punjab appointed himas State
Press Liaison Oficer with effect fromJune 14, 1966 and he
was posted to Delhi. This post had been kept in abeyance
during the period when he was Deputy Director (Press). On
the reorganisation of the conposite State of Punjab and its
bi furcation into the States of Punjab and Haryana the post
of State Press Liaison Oficer. Delhi, held by him was
allocated to the State of Haryana with effect from Novenber
1, 1966. He was also allotted to the State of Haryana. He
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remained on deputation wth the Punjab Governnment from
December 1, 1966 to March 24, 1967 and again resuned his
duty as State Press Liaison Oficer, New Del hi, from March
25, 1967 under the Government of Haryana. By order dated
Cctober 31, 1968 the Haryana Government terminated his
services. The respondent filed a wit petition in the Hi gh
Court. The Hi gh Court rejected the plea of nmala fides
raised by the respondent but allowed the wit petition
hol ding in the respondent’s favour that (a) under Rule 10(3)
of the Gazetted Service Rules the respondent on conpleting
three years service as Deputy Director (Press) had becone a
per manent enpl oyee of the CGovernnment-, (b) the appointnent
of the respondent to the post of State Press Liaison Oficer
was co-termnus with the existence of the post and the
respondent was entitledto continue in the post while it was
in existence i.e. UP to February 28, 1969. On the above
grounds the Hi gh Court quashed the order dated Cctober 31

1968. Followi ng the High Court’s order the State Governnent
reinstated the appellant but filed an appeal in this Court

chal |l engi'ng” the ~H gh Court’s judgnent. Apart from the
nerits, the Court
453

had to consider the prelimnary objection of the respondent
to the effect that in view of the fact that the respondent
had been reinstated in service the question of the wvalidity
of the original order passed on Cctober 31, 1968 term nating
the services of the respondent, did not survive for con-
si derati on.

HELD : (i) The circunstance that the respondent was are-
instated in service by the order dated Decenber 5, 1969
could not and does not debar the State from challenging the
judgrment of the Hgh Court. In fact imediately after
passing the order dated Decenber 5, 1969. the State had been
taking very active-steps to challenge the decision | of the
High Court. It followed that the State was entitled in the
present appeal to challenge the decision of the H gh Court
setting aside the order dated  COctober 31, 1968. The
prelimnary objection nust accordingly be over-ruled. [457
D- E]

(ii) The approach of the H gh Court - in considering the
al l egation of mala fides was not proper. The Hi gh Court had
taken each allegation by itself and had held that it was not
sufficient to establish nala fides. The proper approach
shoul d have been to consider all the allegations together
and find out whether those allegations had been made out and
whet her those all egati ons when established were sufficient

to prove nmalice or ill-will on the part of the officials
concerned and whether the inpugned order was the result of
such malice or ill-will, [472 B-(C

On the facts of the case the plea of nala fides alleged by
the respondent agai nst the second and third appellants could
not be accepted [475 F]

Principles laid down in S. Pratap Singh v. State of Punjab,
[1964] 4 S.C.R 733, followed.

(iii) When the respondent was appointed Deputy Director
(Press) the forner incunbent of the post R who was pronoted
as Joint Director, continued to have lien on it under r
3.14 of the Cvil Service Rules. Under r. 3.11(c) of the
Cvil Service Rules a Governnent servant cannot be appointed
substantively to a post on which another CGovernment servant
holds a lien. Therefore on the date when the respondent was
appoi nted as Deputy Director (Press) he could not have been
appointed to that post substantively as R was having a lien
on the post. The various payslips which are on record also
show t hat the respondent’s appoi ntment nust have been on an
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officiating basis as defined in r. 2.42 of the Cvil Service
Rul es. The objections of the Public Service Commssion to
the respondent’s appointnents as Deputy Director (Press)
were also on record. Al these circunstances were agai nst
the contentions of the respondent of his having been
appoi nt ed agai nst a pernmanent vacancy. [481 A-D

The essential requisite for the applicability of r. 10 is
that a person nmust have been appoi nted agai nst a pernmanent
vacancy. As the respondent had been working in the post of
Deputy Director (Press) only in an officiating capacity the
question of extending hi-, probation or confirmng him
tinder r. 10 of the Gazetted Service Rules did not arise,
and if so the question of calculating the total period of
probation of three years which is necessary for t he
application of the Proviso to r. 10(3) did not arise. [482

The circunmstance that with effect fromApril 1. 1964 the
post of Deputy Director (Publicity Mterial) was nade
per manent ~ coul d not hel p the respondent as he had not been
at all appointed in the first instance against a pernanent
vacancy. The view taken by the Hi gh Court, to the contrary,
could not be sustained. 484 E]

State of Punjab v. Dharam Singh, [1968] 1 S. C R 1, C. 1.
T . Mysore v. Indore Mercantile Bank, Ltd., [1959] Supp. 2
S.C. R 256, Tahsildar

454

Singh v. State of U P., [1959] Supp. 2 S .C. R 875, State of
Madhya Pradesh v. Lal Bhargavendra Singh, [1966] 2 S.CR
56, Dr. Deep Kaur v. State of Punjab, [1967] 1 S.L.R 34 and
Devi Shanker Parbhakar v. State of Haryana [1971] 73 P. L.
R 644, referred to.

(iii) No orders had been placed before the Court to show
that the appointnment of the respondent ~as State Press
Liaison O ficer was on a tenporary basis and was not co-
termnus with the post. On the other hand the Assistant
Accounts O ficer had issued payslip dated April 22, 1968
which was on record to the Treasury O ficer, Delhi stating
that the payslip issued in favour of the respondent who was
the State Press Liaison Oficer, Haryana, New  Del hi, on
August 31, 1967 nmay be deenmed as operative upto and
i nclusive of February 28, 1969. It was not disputed that at
the time when the said payslip was issued, the duration of
the post had been extended upto February 28, 1969. In view
of all the circumstances it is reasonable to infer that the
appoi nt nent of the respondent as State Press Liaison Oficer
was co-terminus wth the continuance of the post. It
followed that the State had no power to termnate the
services of the respondent when the post  itself was
conti nui ng. | f any action by way of di sci plinary
proceedings was being taken then the State should have
conplied with Art. 311(2) of the Constitution which they had
admittedly not done in this case. The order of the  State
CGovernment dated October 31, 1968 term nating the services
of the respondent was accordingly held to be illegal, [489
H 490 A E, (G

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 1543 of 1970.
Appeal fromthe judgnent and order dated Septenber 18, 1969
of the Delhi H gh Court in Gvil Wit No. 851 of 1968.

V. M  Tarkunde, C. D. Dewan, 0. N. Mohindroo and R N
Sacht hey, for the appellants.

M K. Ramamurthi, P. P. Rao and T. V. S. Narasi nhachari,
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for the respondent.

The Judgrment of the Court was delivered by

Vaidialingam J. This appeal by the State of Haryana, the
Chief Mnister of the State and the Registrar Co-operative
Societies, on certificates is directed against the judgnent
and order of the High Court of Delhi dated Septenber 18,
1969 allowing Cvil Wit No. 851 of 1968 and quashing the
order of the State Government dated October 31, 1968
term nating the services of the respondent.

Before we proceed to set out the facts leading up to the
filing of the wit petition by the respondent, it is
necessary to deal wth a prelimnary objection to the
mai ntainability of the appeal that has been raised by M. M
K. Ramanurthy, |earned counsel for the respondent. The
obj ection is that the order dated October 31, 1968
terminating the services of the respondent, which was
guashed

455

by the Hi gh Court and which order again is sought to be can-
vassed in the appeal has been cancelled by the State on
Decenber 5, 1969. In consequence of the latter order, the
counsel pointed out, the respondent has been reinstated in
service. It is the contention of M. M K Ramanurthy that
in view of the fact that the officer has now been reinstated
in service, the question of the validity of the origina

order passed on Cctober 31, 1968 term nating the services of
the respondent no |onger survives for consideration in this
appeal

This prelimnary objection has been contested by M. V. M

Tar kunde, |earned counsel for the appellants:

W are satisfied that the prelinmnary objection, raised on
behal f of the respondent, to the namintainability of the
appeal, cannot be sustained for the reasons stated ' bel ow
The order of termination was passed on October 31, ' 1968.
The respondent filed Civil Wit No. 851 of 1968, before the
H gh Court, challenging the said order. The judgnent of the
Hi gh Court setting aside the said order and allowing the
wit petition was rendered on Septenber 18, 1969. It is no
doubt true that on December 5, 1969, the State  CGovernment
passed an order canceling the previous order of terni nation
dated OCctober 31, 1968 and posted the respondent as Deputy
Director (Publicity) at Narnaul. The said order further
directed the paynment to the respondent full pay and
al | owances that he would have been entitled, if his services
had not been terminated. But there is a wvery -significant
recital in the order to the effect that the State is
cancel ing the previous order dated Cctober 31, 1968, in view
of the, acceptance by the H gh Court of the wit petition
filed by the respondent. A copy of the order dated Decenber
5, 1969, was also forwarded by the Government to the
Assi stant Registrar of the H gh Court of Del hi

The State filed on Decenmber 19, 1969, an application S C A
No. 1 of 1970 in the H gh Court praying for grant of
certificate to enable the State to file an appeal in this
Court against the decisionin Cvil Wit No. 851 of 1968.
On the next day, i.e. Decenber 20, 1969 the State filed a
petition CM No. 15 of 1970 in S.C.A. No. 1 of 1970 praying
for restraining the respondent from clainmng arrears of
salary and allowances for the period he was out of service
from October 31, 1968 or in the alternative to direct the
respondent to furnish sufficient bank guarantee before
recovering those amobunts fromthe State. This request was
nmade to enure till the disposal of the application filed by
the State for grant of certificate. Both in the petition
CM No. 15 of 1970 as well as in the affidavit filed in
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support thereof, it was specifically nmentioned that the copy
of the judgment of the Hi gh Court was received by the Chief
Secretary to the Governnment on Novenber 25, 1969

456

and that in conpliance with the judgment of the H gh Court,
the r espondent had been posted as Deput y Director
(Publicity) at Narnaul by order dated Decenber 5, 1969. A
copy of this order was al so annexed to the petition. It was
further stated that the anpbunt payable to the respondent
being very large, there will be considerable difficulty in
obtaining restitution in case the judgnent of the Hi gh Court
is set aside by this Court. After setting out the above
facts, the State prayed for a stay of paynent of the anpunts
or the respondent being asked to draw the anmounts on
furni shing bank guarantee pendi ng the disposal of S_.C.A No
1 of 1970.

The respondent filed counter-affidavits, both to the main
application S.C'A No. 1 of 1970 as well as to the stay
petition 'No. 15 of “1970. 1In his counter-affidavit to the
stay petition he bad referred to the decision of the High
Court in his favour and tothe order dated Decenber 5, 1969
passed by the State reinstating himin service. No doubt,
he has averred that this order was passed w thout any
reservation or qualification. He also opposed the said
application on nerits. In his counter-affidavit opposing
S.C.A No. 1 of 1970, the respondent had again stated that
the previous order of term nation, which was set aside by
the H gh Court, was cancelled on Decenber 5, 1969 by the
State without any reservation or qualification. " In view of
this the respondent averred that the position in lawis that
the order dated October 31, 1969 shoul d be considered to
have never existed at any tine and therefore there was
nothing further for the State to agitate in this Court.
After hearing both the parties, the |earned Judges 'of the
Hi gh Court, who were fully aware, of the avernments nade by
the respondent as well as the order dated Decenber 5, 1969,
passed by the State, by their order dated February 13, 1970,
granted the certificate of fitness. Regardi ng ‘the stay
petition, the Hi gh Court has stated that as the  respondent
herein, has been reinstated and also been paid his ful
salary and allowances, no further question of staying the
paynent or directing the respondent to furnish bank
guarantee arises for consideration. 1In this view,_ ~ while
granting the certificate and allowing S.C.A. No. 1 of 1970,
the stay petition CM No. 15 of 1970 was di sm ssed.

In view of what is stated above, it is clear that the order
dat ed Decenber 5, 1969 was passed by the State in~ obedi ence
to the judgnent of the High Court setting aside the previous
order dated OCctober 31, 1968. It has been specifically
stated by the State in the order dated Decenber 5, 1969 as
well as in the various affidavits and applications, referred
to above, that the State had taken steps to cone to this
Court agai nst the decision of the H gh Court of Delhi. The
order dated Decenber 5, 1969 read in the context

457

in which it was nmade and taking into consideration the other
circunstances, mentioned above, it will be seen that the
State was not unconditionally canceling the order dated
Cctober 31, 1968 with a view to take back the respondent in
service for all times. |If the intention of the State was to
cancel the order dated October 31, 1968 and reinstate the
respondent in service with ail the attendant benefits that
he wll be entitled to, then it was totally unnecessary on
the part of the State to have filed an application for grant
of certificate and al so pray for stay regardi ng payment of
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arrears of salary and all owances. The State was bound to
conply with the judgnent passed by the High Court. 1In this
case, it nust be stated that the State acted quite properly
in so conplying with the judgment of the Hi gh Court when the
order dated Decenber 5, 1969 was passed. Therefore, the
order dated Decenber 5, 1969 mnust, in the circunstances, be
considered to be a purely provisional one pending the
ultimte deci si on of this Court. Ther ef ore, t he
ci rcunst ances that the respondent was reinstated in service
by the order dated Decenmber 5, 1969 cannot and does not
debar the State fromchallenging the judgnment of the High

Court. In fact, immediately after passing the order dated
Decenmber 5, 1969, the State has been taking very active
steps to challenge the decision of the High Court. In view

of all these above circunstances, it follows that the State
is entitled, in this appeal, to challenge the decision of
the H gh Court setting aside the order dated OCctober 31

1968. The prelimnary objection, in consequence, is over-
rul ed.

Havi ng " di sposal of the prelimnary objection, we wll now
proceed to state the facts leading up to the filing by the
respondent of the wit petition in the H gh Court. H s

avernents in the wit petition were as follows :

He joined the services of the conposite State of Punjab on
June 22, 1957 as States Press Liaison Oficer in Delhi on a
starting salary of /' Rs. 600/- p.m in the grade of Rs.
500- 25- 650/ 30-800 in the Public Rel ations Department of the
State. By order dated June 28, 1957 the Governor of Punjab

created a post of State Press Liaison Oficer at Delhi in
the scale nentioned above with-effect fromJune 22, 1957
till February 28, 1958 in the Public Rel ati ons Departnent,

Punjab and al so approved his appointnment to the said post.
This order further directed that the expenditure is to be
met from within the budget grant under the head 'stated
therein for the year 1957-58. A copy of the order was also
conmuni cat ed to the Accountant -~ General, Punj ab for
i nfornmation. By order dated August 1, 1957, dealing wth
the appointnent, posting and 'transfer, the Governor of
Punj ab appointed him as State Press Liaison Oficer at

Del hi, in the grade mentioned in the order, in the Public
Rel ati ons Departnment. The order further referred
458

to the fact that the officer has taken charge of his ~duties
with effect fromJune 22, 1957 afternoon. The creation of
the post of the State Press Liaison Oficer as well as his
appoi ntnent to the said post were done sinultaneously by one
and the sane order dated June 28, 1957. In July, 1962, the
Governor of Punjab, ,created the Punjab Public Relations
Service and the post of State Press Liaison Oficer in Delhi

was included in the said service as a cadre post. He went
on |l eave for about six nmonths from Novenber 21, 1959 to May
18, 1960 with permission to act in Pakistan as a Specia

Correspondent of the H ndustan Tines, New Del hi, on a salary
of Rs. 1500/- p.m On return fromleave, he was posted in
the sanme service in the post of Deputy Director (Field) from
July 19, 1960 to Septenber 19, 1960. Later on, he was again
posted as O ficer on Special Duty, which was also an
equi val ent post, from Septenber 20, 1960 to June 26, 1962.
VWhen he crossed the efficiency bar in 1960, his salary was
raised with effect from Decenber 24, 1960. He was appoi nted
as Deputy Director (Press), which posit was held by himfrom
June 27, 1962 to June 14, 1966. By order dated June 24,
1966 the Governor of Punjab appointed himas State Press,
Liaison Oficer wth effect fromJune 14, 1966 and was
posted to Delhi. The order states that his appointnent in
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Delhi to his original post is "consequent upon the reviva

of the State Press Liaison Oficer, Delhi." This post of
"State Press Liaison Oficer had been held in abeyance
during the period when he was Deputy Director (Press). On
the reorganisation of the conposite State of Punjab and its
bi furcation into the States of Punjab and Haryana, the post
of State Press Liaison ,Oficer, Delhi, held by him was
allocated to the State of Haryana with effect from Novenber
1, 1966. He was also allotted to the State of Haryana. He
remai ned on deputation wth the Punjab Government from
December 1, 1966 to March 24, 1967 and again resuned his
duty as State Press Liaison Oficer, New Del hi, from March
25, 1967 under the Government of Haryana. He continued to
work in the said post till October 31, 1968, on which date
the inpugned order termnating his services was passed by
the State Governnent.

The respondent clainmed that since his appointnent in June,

1957, no fault has been found in his work by the successive
Chief 'Mnisters and other superior officers, under whom he
wor ked. Even when he was working under the State of
Haryana, his ~duties wereto maintain |iaison between the
State and the press in Delhi and to explain the policies of
the State Governnent to |leading public men in Delhi. It was
also part of his duty to arrange interviews to the Chief
Mnisters with the gentlenen of the "fourth Estate" and
other authorities and agencies at Delhi. The second
appel l ant was el ected on May 19, 1968 as the | eader of the
Haryana Congress Legislative Party and was due to be sworn
in as Chief

459

Mnister of the State at New Del hi on May 21, ~ 1968. The
respondent refers to a series of incidents which took place
between him and the second and the third  appellants. In
view of these circunstances, both the Chief Mnister and the
third appellant, who was the Head of the Departnent, nmala
fide passed the order dated October 31, 1968 terminating his
services with effect fromthe date of the receipt of the
order. The order itself is dated Cctober 31, 1968 passed by
the Governor of the State of Haryana terninating the
services of the respondent fromthe date of the receipt of
the order. One month's salary in lieu of notice was also

ordered to be paid. The respondent was directed to
relinquish charge of his post at once on receipt of the
order. The order was delivered to the respondent  on

Novenber 1, 1968.

The respondent filed a wit petition in the Hgh Court chal -
| engi ng the order dated October 31, 1968 on various ,rounds.
According to him the order is one by way of punishnment
i nposed upon him and passed in violation of Art. 311(2) of
the Constitution. The order has been passed nala fide and
vindictively by or at the instance of the Chief “Mnister,
the second appellant, in collaboration with the third
appel l ant, who was the Head of the Departnment, and both of
whom had becone hostile and inimcal to him wthout —any
fault of his. The post of State Press Liaison Oficer,
which was held by him being a permanent post included in
the Public Relations Service of the State, his appointnent
enured for the duration of the post and as such the
termnation of his service on Cctober 31, 1968, when the

post was still in existence, was illegal and void. Under
the Service Rul es, governing the Public Rel ati ons
Departnent, in which the post held by himwas included, no

person appointed to a post shall continue to renmain on
probation for nore than three years. He having worked for
over |l years, is to be deened to be a pernmanent enployee
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under the Government of Haryana. On all these grounds, he
prayed for quashing the order dated COctober 31, 1968 as
illegal and void.

It will be seen fromthe averments, noted above, that the
respondent attacked the order dated Cctober 31, 1968 on the
round that he was a permanent enpl oyee of the State having
been in the service of the, Public Relations Departnent for
over |l years and as such the termination of his services
contravened Art. 311 (2 ) of the Constitution. H's further
case is that the post of State Press Liaison Oficer, which
post he was occupying, was a permanent, post included in the
Public Relations Service of the State and hence he was
entitled to hold the said post so long as the post itself
was in existence. He has also attacked the order as one
passed nmala fide by the Chief Mnister in collusion and
collaboration wth the Head of the Departnent, the third
appel l ant. The point

6--L500SuP. CI/72

460

to be noted is that the respondent rested his case al npst
entirely —on the post, that he was hol ding, nanely, that of
State Press Liaison Oficer.

Both the Chief Mnister ~as well as the Head of the
Department (third -appellant) filed separate affidavits.
Wi | e the Chief/ Mnister, (second appel | ant) mai nl y
controverted the allegation of mala fides made in the
petition against ' him the third appellant, apart from
controverting the allegation of mala fides, also referred to
the wvarious other averments made in the wit petition
regarding the nature of the right in respect of the post
occupied by the respondent. ~As we have not set  out the
all egation of mala fides nade in the wit petition, we are,
also not referring to the averment nmade in these two
affidavits with regard to those allegations. The question
of mala fides will be dealt with by us ' later. But, it nust
be noted that the Chief Mnister, in his affidavit had
stated that the decision to termnate the services/ of the
respondent was taken by himon Cctober 29, 1968 and not on
Cctober 31, 1968, as alleged by the respondent. ~ After the
deci sion was taken, necessary action was al so taken by the
Admi ni strative Department in consultation wth the Law
Department and the order was actually issued on Cctober 31

1968 . He has further stated that after he had taken  a
decision to termnate the services of the respondent - on
October 29, 1968, the file did not cone to him thereafter,
nor did he have any occasion to talk to the Chief Secretary
or to the third appellant in connection with the sane.

The Chief Mnister has further stated that thel respondent
was a tenporary enployee and as such his services could be
term nated under the rules w thout assigning any reason of
giving one nonth’'s notice or one nonth’s salary -in lieu
t her eof . It is further stated by him that the inpugned
order is valid and does not contravene Art. 311(2) of the
Constitution, as no punishnent has been inflicted on the
respondent . It has been further stated that the inpugned
order has been nade bona fide and for purely administrative
reasons.

The second appell ant, who had by then becone the Registrar
of Co-operative Societies and Deputy Secretary to the
CGovernment in the Panchayat Departnment, very strenuously
controverted the allegation of mala fides nade agai nst him

He further denied that he was in collusion or collaboration
with the Chief Mnister, resulting in the passing of the
i mpugned order. In his counter-affidavit he has stated as
follows :
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The post of State Press Liaison Oficer in the Public
Rel ati ons Department was created by the Punjab Governnent
with effect from June 22, 1957 and it was to last till
February 28, 1958. By the gazette notification of July,
1962 the said post was not included

461

in the cadre of Public Relations Service. By the said order
no new service was created, nor was the post in question

included in the cadre of post in the Service. Even the
initial appointment of the respondent as State Press Liaison
Oficer was irregular, as it had been made in violation of
rules relating to recruitment to Governnent Service. Though
there was only one post of State Press Liaison Oficer and
the respondent was appointed. thereto, the said post was
bei ng continued by the Governnment on annual sanctions. The
respondent, as long as he held the said post, was holding
the sanme, on purely temporary basis as the post itself was a
tenmporary post and continued fromtinme to time. The respon-
dent’s| statenment that he had been in service for nore than
11 vyears is correct, but his further avernent that he has
been all these years hol ding the post of State Press Liaison
Oficer is not correct.” The respondent had gone on |eave
and on return he joined as Deputy Director in the Public

Rel ati ons Depart nent. The post of Deputy Director is a
cadre post. The Public Service Comm ssion took exception to
his appointnment to the cadre post of Deputy Director. The

decision to term nate the respondent’s services had been
taken by the Chief Mnister as early as Cctober 29, 1968,
though the orders were passed only on COctober 31, 1968. As
the orders had to be served urgently on the respondent, it
was sent for service through a special nessenger on Novenber
1, 1968. The respondent was a tenporary enployee,  inasmuch
as the post occupied by himwas itself temporary, ' having
been created initially for one year and later extended from
time to tine. The said post was held in abeyance for @ four
years from June 1962 to June 1966., during which period the
respondent was occupying the cadre post of Deputy Director.
As t he Public Service Conmi ssi on obj ected to hi s
appoi ntnent as Deputy Director, the post of State ' Press
Li ai son O ficer was revived and the respondent was appoi nted
to that post in June 1966. At no tinme was he -ever nude
per manent by any order of the Government. —H's appointnent
to the post of State Press Liaison Oficer was initially
nmade for one year and no special ternms or conditions were
stipulated. The Governnment has got absol ute power under the
Service Rules to termnate the services of a tenporary
enpl oyee on giving one nonth’s notice w thout assigning any
reason. Equal | y, the Government has got full power to so
term nate the services of a tenporary enpl oyee by giving one
nonth’s salary in lieu of notice. The inpugned order has
been passed bona fide and due to administrative reasons. In
particular, it is further stated that the allegation of the
respondent that the post of State Press Liaison Oficer was
permanent and that the sane was included in the Public

Rel ations Service of the State, is not correct. The
respondents further avernment that he was appointed to the
said post for the duration thereof is baseless. On the

ot her hand, the respondent wag a tenporary enpl o-
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whose services could be termnated in, the manner in which
it has been done. The rules relied on by the respondent are
not applicable either to himor to the post held by him As
the respondent was not appointed against any pernmanent
vacancy, rule 10 of the Punjab Public Relations Departnent
(Gazetted) Service Rules, 1958 (hereinafter to be referred
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as the Gazetted Service Rules) do not apply.

The respondent in his reply affidavit dated February 19,
1969 reiterated that the post of State Press Liaison Oficer
had been included in the cadre of the Punjab Public
Rel ati ons Service by the gazette notification No. 6244-1PP-
62/ 14270 dated July 11, 1962 and he also filed a copy of the
sai d notification. He denied the allegation of the
appel l ants that the post, he was holding, was a tenporary
one and that he was holding the said post on a tenporary
basis. On the other hand, by a reference to an order bear-
ing on 'the sane, he averred that his appointnent was for
the duration of the post of State Press Liaison Oficer at
Del hi and the post having been continued without any break

and hi s appoi ntnent al so havi ng been automatically continued
agai nst that post without any interruption, he had a right
to hold the same so long as the post existed. As the said
post had been includedin the Gazetted Service Rules, in
1962 he also automatically becane a pernmanent nenber of the
Service under r. 10(3) of the said Rules, which applied to
the cadre created by the notification. He further denied
that he was hol'ding a tenporary post and stated that he was
not aware of any orders passed extendi ng the duration of the
post on the basis of annual sanction. He was al so not aware
of any objections raised by the Public Service Comm ssion to
his appointment as Deputy Director. As he was not a
temporary enployee, 'the State has no power to sunmarily
termnate his services in violation of Art. 311(2) of the
Constitution.

It is seen that on February 24, 1969, the H gh Court
permtted the respondent’s counsel to inspect the note file
titled as "termnation of services of Rajindra Sareen"
|l eading to the passing of the inpugned order. On the sane
day, the respondent, along with his counsel, inspected the
file in the presence of an officer of the Public Relations
Departnment of the CGovernment of Haryana. After inspection
the respondent filed a supplementary affidavit dated March
10, 1969. In this affidavit he refers elaborately to the
various notes made by different officers in the said note
file and averred that his allegations in the wit petition
that the order has been passed nala fide by the Chief
Mnister in collusion and collaboration with the third
appel l ant are fully borne out.

On  March 25, 1969 the High Court passed an order directing
this supplenentary affidavit of the respondent to be placed
on
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record without prejudice to the rights of the appellants 'lo
object that the note file is not relevant. By the  same

order the Court gave the appellants tine to file their
counter-affidavits, if any.

There is no controversy that- the, Chief Mnister - did not
file any further counter-affidavit, though allegations of
mala fides have been repeated by the respondent in his
affidavit dated March 10, 1969. The third appellant filed a
counter-affidavit on April 12, 1969. He also refers to the
order passed by the H gh Court on March 25, 1969 taking on
record the supplenentary affidavit filed by the respondent
on March 10, 1969 on the 'oasis of the inspection of the
note file as per order, dated February 24, 1969. The third
appel | ant very el aborately again controverted the
all egations of nmala fides nade against himand the Chief
M ni ster.

On April 12, 1969 the third appellant again, filed an
affidavit regarding the copy of the notification dated July
11, 1962 filed by the respondent along wth his reply
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affidavit dated February 19, 1969. The third appellant also
averred that the said notification did not nake the post of
State Press Liaison Oficer a cadre post nor did it include

the said post in the Punjab Public Relations Service. The
applicability of the Gazetted Service Rules to, ',lie post
held by the respondent was al so deni ed. It was further

averred that the post- of State Press Liaison Oficer, held
by the respondent was an ex-cadre post and his appoi nt ment
had not been made with the concurrence of the Public Service
Conmmi ssi on. The appoi nt ment of the respondent to the said
post having been nade |a 1957, his service conditions are
not governed by the Gazetted Service Rules, which cane into
exi stence only in 1968 and nore specially when the said post
was not nentioned in the appendix A of the said Rules.

There was a further reply affidavit filed by the respondent
on My 26, 1969 regarding the matter nentioned in the two
affidavits dated April~ 12, 1969 filed by the, third
appel l ant. The respondent reiterated his plea that the post
of State Press Liaison Officer, New Delhi, is a cadre post
and it has been treated as such ever since the notification
dat ed July 11, 1962. He also 'nade certain further
al | egati ons agai nst the third appellant to support his plea
of nmala fides. He again pointed out that he was appointed
to, the post of Deputy Director (Press) in a permanent
vacancy. Even assuming that any objections have, been
rai sed by the Public Accounts Conmittee or the State Public
Service Commi ssion to his appointnent to the post of Deputy
Director (Press), they have no bearing when the State had
appointed himto the said post.

Qobviously, in viewof the conflicting stand taken by the
respondent and the third appellant, in several —affidavits,
referred to above, regarding the effect of the notification
dated July 11, 1962, in
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respect of the post of State Press Liaison Oficer, New
Del hi, the Division Bench of the High Court, during the
course of the hearing of the wit petition passed an order
on July 21, 1969. In the said order the H gh Court had
referred to the fact that the wit petition had been’ heard
on several occasions. But, nevertheless, regarding the
point urged 'by the wit petitioner that he holds the status
of a permanent governnment enployee, in viewof the fact that
the post of State Press Liaison Oficer, has been nmde a
cadre post and included in the cadre of Punjab Public
Rel ati ons Service as per notification dated July 11, 1962,
requires, according to the H gh Court, clarification

specialty when the wit petitioner had filed a copy of the
gazetted notification. The H gh Court prima facie is of the
view that the said notification created a new service
entitled Punjab Public Relations Service and that it~ refers
to the various posts in the said Service, one of “which is
that of the State Press Liaison Oficer, New Delhi. The
High Court adverted to the contention raised on behalf of
the State that the said notification has not created any new
Service nor has it made the post in question a cadre post. |,
The High Court, in the circunstances, felt that sufficient
materi al has not been placed before it to enable it to give
a finding whether a new Service called Punjab Public
Rel ati ons Service was created by the notification dated July
11, 1962, and also as to the effect of the notification
about the nature of the post of State Press Liaison Oficer.
In view of these circunstances, the High Court gave an
opportunity to the wit petitioner. as well as to the State,
to file supplenentary affidavits in support of their
respective contentions and also to file documents, if any,
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on which the parties proposed to rely. In particular, the
High Court indicated that the counter-affidavits, that nay
be filed on behalf of the State should include the affidavit
of the then Chief Secretary who dealt with the matter at the
material time leading up to the issue of the notification
dated July 11, 1962. The Hi gh Court has al so expressed the
opinion that if necessary they will have to examine the
officer, who was at the nmaterial time, the Chief Secretary
in the State.

I n pursuance of the above direction given by the Hi gh Court,

the respondent, the third appellant as well as certain
officers including the then Chief Secretary filed various
affidavits. But it is rather strange that though the
directions of the H gh Court related only to the post of
State Press Li ai son O ficer, t he controversy was
unfortunately enlarged, in the first instance, in the

affidavit filed by the wit petitioner on July 21, 1969 as
also in the affidavits filed on behalf of the State, even
regarding’ the nature of the appointnent of the Wit
petitioner “to the post of Deputy Director (Press) held by
him from June 27, 1962 to June 14, 1966. We are
particularly referring to this aspect as a contention
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has been raised by M. Tarkunde, |earned counsel for the
appel lants that the wit petitioner has nade a shift from
the stand originally taken by himin the wit petition which
rel ated al nost exclusively to the post held by himas State
Press Liaison Oficer. According to the |earned counsel, in
the affidavits filed.in pursuance of the order of the High
",Court dated July 21, 1969, the wit petitioner made a
further claim that he is entitled to be treated as a
per manent government servant in view of his appointnent to
the post of Deputy Director (Press) which post was occupied
by himfrom June 27, 1962 to June 14, 1966 and on this basis
lie had laid a claimto have become a permanent enpl oyee of
the government on the basis of Rule 10 of the Gazetted
Service Rules. The Hi gh Court has also ultimately granted
relief to the wit petitioner on the basis  of hi s
appointnent to the post of Deputy Director (Press). W
understood the counsel to urge that the H gh- Court” should
not have pernmitted the wit petitioner to claim permanency
on the basis of his having been Deputy Director (Press)
during the period nentioned above.

M. Ramanurthy, |earned counsel for the respondent, however,
drew our attention to the averment nade even in the origina

wit petition as well as to the claimnmde by the wit
petitioner of being a permanent governnent servant on the
basis of Rule 10 of the Gazetted Service Rules. (This stand
was only clarified by himin his affidavit filed on July 21

1969. The State also did raise any objection at any /stage
before the High Court regarding the avernment nade by the
wit petitioner in the said affidavit. On the other | hand,
the officers of the State had filed very elaborate and
detailed affidavits after July 21, 1969 dealing wth the
nature of the appointnent of the wit petitioner’ to the
post of Deputy Director (Press). The State was well aware
of the foundation of the claim of being a pernanent
government servant even on the basis of the post of the post
of Deputy Director (Press) held by the wit petitioner and
that explains why no objection, simlar to the one that is
now bei ng rai sed before, this Court, was raised at any tine
before the Hi gh Court.

Though we see considerable force in the contention of M.
Tarkunde that the original claimumade by the wit petitioner
has been enlarged by the affidavit filed by himon July 21
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1969, there is nothing on record to show that the State
rai sed any objection in the various affidavits filed by its
officers after this date, that the wit petitioner was not
entitled to base a claimof being a permanent servant on the
basi s of his having held the post of Deputy Director (Press)
for over four years. On the other hand, they also very
el aborately controverted the claim nmade by the Wit
petitioner and gave their own versions regarding the nature
of the right of the wit petitioner in respect of the said
post al so. That
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clearly shows that they have al so met the claimmade by the
wit petitioner on the basis of his having been a Deputy
Director (Press) in the service of the then State of Punjab
It is further seen fromthe judgnent of the High Court that
very elaborate arguments were advanced by both the parties
even in respect -of this post. Therefore, wunder those
circunstances, we are of the opinion that the State cannot
have any real grievance that the Hgh Court was not
justified in granting any relief to the wit petitioner on
the basis of his having held he post of Deputy Director
(Press), if he was otherw se entitled to nake such a «claim
As to whether the High Court’s view on the interpretation of
Rule 10 of the Gazetted Service Rules in relation to the
wit petitioner’s appointnent as Deputy Director is correct
or not, is atotally different matter and that aspect will
be considered by us in the later part of the judgment.

To resunme the narration of facts, the respondent filed an
affidavit on July 21, 1969 on the basis of the Hi gh Court’s
order of the sane date, referred to earlier. In this
affidavit, for the first tine, he raised the contention that
he was appoi nted on June 27, 1962 as Deputy Director (Press)
which is a permanent post included inthe appendix A of the
Gazetted Service Rules. Hi s claimwas that the order of
appoi ntnent dated June 6, 1962 nmade no nention that his
appoi ntnent as Deputy Director Press was ,on a tenmporary or
officiating basis. He further averred that on the date of
his appointnment as Deputy Director the then incunbent of
that post M. Rajendra Nath had been pronmpted as/ Joint
Director Public Relations, a new post created by the order
dated June 21, 1962. As M. Rajendra Nath had been pronoted
to a permanent post of Joint Director, the respondent
clainmed that his appointment as Deputy Director on June 27,
1962 was agai nst a permanent vacancy, in a permanent post in
the Punjab Relations Service. As he continued in the said
post for over 4 years, he had acquired the status of a
per manent enpl oyee by virtue of Rule 10(3) of the Gazetted
Service Rules. The respondent further averred that by the
notification dated July 11, 1962 a new service by /nane
Punjab Public Relations Service was created and the post of
State Press Liaison Oficer was nade a cadre “post and
included in the said Service Cadre.

It will be seen fromthe above affidavit that for the first
time he specifically nmade a claim of having becone a
per manent government servant by virtue of his havi ng
occupied the post of Deputy Director (Press) for over 4
years and for this purpose he relied on Rule 10(3) of the
Gazetted Service Rules.

M. E. N Mngat Rai, I.C.S., who was the Chief Secretary to
the CGovernment of Punjab at the tine when the notification
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dated July 11, 1962 was issued, filed an affidavit on August
7, 1969. He had set out the circunstances under which the
said notification was issued. But he had adnitted that the
original draft of the notification was not available in the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 14 of 33

concerned file. According to the Chief Secretary, the
notification dated July 11, 1962 did not <create any nhew
service but it only changed the name of the service from
Punjab Public Relations Departnment (Gazetted Service) to
Punjab Public Relations Service and the notification only
classified the posts in the said service into Classes 1 and
11. It added also certain other posts in the service
including that of the. State Press Liaison Oficer. He has
further referred to the fact that a particular service my
contain posts, both tenporary as well as permanent and that
the post of State Press Liaison Oficer was a tenporary
post .

Anot her officer M. K 'D. Vasudeva, |.A'S., who was the
Deputy Secretary, at the tine when the above notification
was issued, also filedan affidavit dated August 8, 1969.
Broadly, he adopted as correct the avernments made 'by the
Chief Secretary in-his affidavit and reiterated that no new
service was created by the said notification and that the
post of /State Press Liaison Officer was not nade a cadre
post .

The third appellant also filed a ‘detailed affidavit on
August 8, 1969. He controverted the allegations of the
r espondent that the latter had been appointed to a
substantive vacancy as Deputy Director (Press) and that he
had thus acquired the status of a permanent governnent
servant having been in that post for over four vyears. He
averred that the respondent so 'on,, as he occupi ed the post
of Deputy Director (Press) held the same only in an
officiating capacity. In this connection he relied on the
pay slips issued by the Accountant General authorising
di sbursenent of salary to the respondent describing him as
an officiating Deputy Director (Press). [t was  further
averred by the said officer the the respondent could not
have been appointed as Deputy Director (Press) against a
per manent vacancy as Raj endra Nath, who was hol ding the said
post had been prompted as Joint Director, Wich was a
tenmporary post. The post of Joint Director, which was
created on tenporary basis on June 21, 1962 continued to be
so till Septenber, 1968. During the period when Rajendra
Nat h was working in the tenporary post of Joint Director he
was retaining his lien on his permanent post, nanely, Deputy
Director (Press) to which the respondent was appoi nted on
June 27, 1962.

The, third appellant further averred that in the year 1962
there were only two permanent posts of Deputy Directors; one
i ncharge of Press and another of field. The post of  Deputy
Director (Press) was then held by Rajendra Nath on permanent
basis since Septenber 3, 1958 and he was prompted as Joint
Director, which was a

468

tenmporary post. The post of Deputy Director (field) was
occupi ed by Ms. A Mirdhekar since Mrch 2, 1960.
Therefore, in June 1962, when the respondent was posted as
Deputy Director (Press) there was no permanent vacancy in
the said post. In view of these circunstances, it —was

further averred that the appoi ntnent of the respondent was
only on a purely officiating or tenporary basis and he was
not entitled to invoke Rule 10 of the Gazetted Service
Rul es.

Dealing with the post of State Press Liaison Oficer, the
third appellant, adopted the stand taken by the Chief
Secretary that the notification of July, 1962, did not
create any new service and that, it did not also make the
post of State Press Liaison Oficer a cadre post. He
further averred that the respondent cannot claim to have
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beconme a permanent governnment servant by having occupied the
post of State Press Liaison Oficer, which was a tenporary
post. In fact he further averred that the notification
dated July 11, 1962 was not in accordance with the proposals
made by the Director or the decision taken by t he
Gover nment .

M. R S Verma, |.A S., Deputy Secretary to the Governnent
of Haryana, Public Relations Departnent, filed an affidavit
dat ed August 27, 1969. |In this affidavit he has stated that
he has exam ned the files connected with the posts included
in the cadre shown in Appendix A of the Gazetted Service
Rules. He has referred to the fact that though the post of
Adm nistrative Oficer i's shown in the said Appendix as a
cadre post, that post continued to be tenporary till
Septenber 25, 1964, on which date it was made permanent.
Regarding the notification dated July 11, 1962, he again
referred to the fact that the post of State Press Liaison
Oficer had all along been tenmporary and it was held in
abeyance from-June 1962 till June 1966 and that there was no
order of the Government neking the post a pernmanent one. He
has again reiterated that there was no pernmanent vacancy of
Deputy Director (Press) in 1962 when the respondent was
appointed as M. Rajendra Nath had a lien on the said post.
In particular, he has stated that at "the time of the,
appoi nt nent of the respondent as Deputy Director (Press) in
June, 1962 by notification dated June 6, 1962, there were
two ot her posts of Deputy Directors; one for Deputy Director
(Field) and the ‘other for Deputy  Director (Publicity
Material). The post of Deputy 'Director (Field) was held by
Ms. A Mardhekar. The post of Deputy Director (Publicity
Material) was a tenporary post and it was nmde pernmanent
only in 1964.

The respondent filed his reply affidavit on August 29, 1969.
Natural ly he took advantage of the avernent contained in the
affidavit of M. R S. Verma to the effect that there were
three
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posts of Deputy Directors, nanely, of Press, Field and
Publicity Material at the time when he was appointed as
Deputy Director (Press) in 1962. He has  also t aken
advant age of the further fact stated by M. R S. Verma that
the post of Deputy Director (Publicity Material) was nmade
permanent from April 1, 1964. Based upon these facts, the
respondent pl eaded that he having been appointed to the post
of Deputy Director (Press) on June 27, 1962, ~and having
conpleted three years of service on June 27, 1965 in the
sai d post, he becane a permanent enpl oyee of the ~Governnent
as Deputy Director in the Punjab Public Relations Service,
under the proviso to Rule 10(3) of the Gazetted Service
Rul es. He relied on this rule in support of his plea that
at any rate, there was a clear pernanent vacancy  in the
third permanent post of Deputy Director, with effect. from
April 1, 1964, in which vacancy he could be confirned on
June 27, 1965, having conpleted three years of service as
Deputy Director. In particular, he relied on the proviso to
Rule 10(3) of the Gazetted Service Rules. He further
averred that the fact that M. Rajendra Nath had a lien on
the post of Deputy Director (Press) is of no consequence so
far as he was concerned as he could be made pernmanent in the
third post of Deputy Director, nanely, Deputy Director
(Publicity Material)

W have elaborately referred 'to the various affidavits
filed on behalf of the State as well as by the respondent as
full particulars regarding the claimnade by the respondent
and the stand taken on behalf of the State has been fully
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dealt with in those affidavits.

Before the Hi gh Court it was conceded by the | earned counse

appearing for the State that if the plea of nmala fides
all eged against the Chief Mnister and the third appellant
herein, was accepted, ’'the inpugned order should be quashed
st rai ght away. Therefore, the High Court considered the
guestion regardi ng the i nmpugned order being vitiated by mala
fides, in the first instance.

So far as the Chief Mnister was concerned, the respondent
had alleged four incidents which caused m sunderstanding
bet ween him and the Chief Mnister and, therefore, the order
was passed by himin collusion with the third appellant mal a
fide. But so far as the fourth incident was concerned, that
related to the respondent’s alleged failure to arrange for
publication of a declaration made by Shri N jalingappa, the
Congress President, ~at Faridabad on October 30, 1968,
assuring his support to the Mnistry headed by the second
appel l ant. According to the respondent, the Chief Mnister
was greatly -upset-over the absence of the declaration of
Shri Nijalingappa in the Delhi newspapers on Cctober 31

1968. I'n_view of this the Chief Mnister rushed to
Chandi garh the same day and passed the order renmoving him
fromservice
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The Chief Mnister denied This allegation and has stated
t hat the decision/ to termnate the service of t he
respondent, had been taken by himeven as early as Cctober
29, 1968 and that the formal order was issued by the
concerned Department. on October 31, 1968. This statenent of
the Chief Mnister has been accepted by the H gh Court and
therefore, the allegation of nala fides regarding this
fourth incident is groundl ess, because whatever may or may
not have happened on COctober 31, 1968 between the respondent
and the Chief Mnister, the decision to ternminate his
servi ces had been taken as early as October 29, 1968.

The respondent then relied on three other incidents, in
whi ch, according to him he had cone into conflict with the
Chi ef M ni ster. The Hi gh Court has consi der ed the
expl anation given by the Chief Mnister. Though the Hi gh
Court has stated that the explanation given by the Chief
M nister is disingenuous and that it is prepared to place
nore reliance on the version as spoken to by the respondent,
ultimately the Hi gh Court has held that the plea of nmla
fides is not established. 1In coning to this conclusion, it
has no doubt taken each incident 'by itself and recorded a
findi ng agai nst the plea of nala fides.

Regarding the third appellant, there was only one  incident,
whi ch, according to the respondent, brought! him _into
conflict wth the third appellant who-was then Head of  the

Depart ment . Even here, the Hi gh Court is of the view that
there is a substratum of truth in the version  of the
r espondent regarding the incident, which nmust - have

prejudi ced the mnd of the third appellant. But, according
to the H gh Court that incident by itself does not lead to
the conclusion that the third respondent has colluded wth
the Chief Mnister in passing the inpugned order. Onh the
above grounds, ’'the High Court rejected the plea of 'he
respondent that the inpugned order has been passed nula
fides.

The High Court then considered the claimof the respondent
that he had becone a permanent nenber of the Service by
virtue of his appointnment as Deputy Director (Press) with
effect from June 27, 1962. The Hi gh Court relied on the
Proviso to, Rule 10(3) of the Gazetted Service Rules and is
of the view that inasnmuch as even according to the State,
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the third post of Deputy Director (Publicity Material) had
becomre a pernanent post on April 1, 1964, , the respondent
on conpletion of three years of service fromJune 27, 1962,
had become a permanent Deputy Director and as such a
per manent enpl oyee of the Governnment. It is the further
view of the High Court that the fact that at the time when
the respondent was appointed as Deputy Director (Press) on
June 27, 1962, M. Rajendra Nath, who had been pronpted as
Joint Director, had a lien on his former post, was not
rel evant
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as ’'the third post of Deputy Director (Publicity Material)
was avail abl e and to that post the respondent had acquired,
aright at the end of three years fromJune 27, 1962. As he
had beconme a permanent enpl oyee of the Governnment, the
termination of his services was in violation of Art. 311(2)
of the Constitution.

Regarding the claimof the respondent that his appointnment
to the post of State Press Liaison Officer is co-termnus
with the existence of the post, the Hi gh Court is of the
view that as the post itself was being renewed fromyear to
year, the respondent can. at the nost be held entitled to

continue in that post till February 28, 1969. According 'to
the High Court the State has no power to termnate the
services of the /respondent, when the post was still in
exi st ence.

For the above reasons, the H gh Court ~quashed the order
dated Cctober 31, 1968.

Fromthe facts stated above, as well as the findings of the
Hi gh Court, the following questions arise for consideration
in the appeal : (1) whether the inpugned order is vitiated
by mala fides; (2) whether the respondent becane a pernmanent
Covernment servant on his appointnment as - Deputy Director
(Press) with effect fromJune 27, 1962 on the expiry of
three vyears, nanely, June 27, 1965; and (3) the nature of
the right that the respondent had as State Press ' Liaison
Oficer.

W are aware that if once the respondent is’ able to
establish that the inpugned order is vitiated by mala fides,
on the part of the second and the third appellants, no

further question will arise. Therefore, though the finding
of mala fides is in favour of the appellants, we pernmtted
M. Ramamurthy, |earned counsel for the respondent, to

convass the correctness of the finding recorded against his
client on this question by the Hi gh Court.- Though we are
not satisfied with the approach made by the High Court in
dealing with the allegation of mala fides made by the
respondent, ultimately, after going through the entire
materials placed before us and after hearing the contentions
of the | earned counsel on both sides, we are of the  opinion
that the conclusion arrived at by the H gh Court is correct.
It is not possible to accept "the plea of the respondent
that the inmpugned order has been passed nala fide by the
second appellant, in collusion with or in collaboration wth
the third appellant. Nor are we satisfied that the said
order has been passed by the second appellant, actuated by
malice and ill-will against the respondent. But we nust say
that the record does show that «certain incidents have
happened, which must have resulted in some m sunderstanding
between the respondent on the one hand, and the Chief

Mnister and the third appellant on the other. Certain
i nci dents have been
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placed on record which will show that the respondent nay
have incurred the di spl easure of the second appell ant. But
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that circunmstance, by itself, cannot lead to the conclusion
that the inpugned order has been passed nmala fide.

Wiy we are saying that the approach nade by the Hi gh Court
in this regard in considering the allegation of mala fides
is not proper is that the, Hgh Court has taken each
allegation by itself and has held that it is not sufficient
to establish mala fides. The proper approach should have
been to consider all the allegations together and find out
whet her those allegations have been nmade out and whether
those all egations when established, are sufficient to prove

malice or ill-will on the part of the official concerned,
and whet her the inpugned order is the result of such nalice
or ill-will. We are enphasising this aspect because in
certain cases even a single allegation, if established, wll
be so serious to lead ,to aninference of mala fides. But ,
in certain cases each -individual allegation, treated

separately, may not lead to an inference of nmala fides; but
when all the allegations are taken together and found to be
established, then “the inference to be drawn from those
established facts may | ead to the conclusion that an order
has been passed nmle fide, out of personal ill-will or
malice. The incidents, referred to by 'the respondent, due
to which the Chief Mnister is alleged to have acted nmala

fide, 1in passing the inmpugned order, in our opinion, taken
i ndividually or coll ectively, cannot |ead to the conclusion
that the order has been passed out of malice or ill-wll

Even accepting that the incidents took place in the nanner
alleged by him it is not possible to hold that the Chief,
M nister has acted with malice when passing the impugned
or der. The al | egati ons made by the respondent, as well as
the denial of those allegations by the Chief Mnister and
the third appellant are dealt with by us in the later part
of the judgnent.

We have already referred to the fact that the respondent had
made four allegations against the Chief Mnister, on the
basis of which he alleged that the i npugned order had been
passed nmala fide. W have also referred to the fact that
the fourth incident relating to the non-publication of the,
decl arati on nade by the Congress President Sri Nijalingappa
on Cctober 31, 1968. The respondent’s allegation was that
the Chief Mnister was anxious that the statement” made by
Sri Nijalingappa regarding his support to the Mnistry
headed by the second appellant should be published in all
the daily newspapers in Del hi on the norning of October 31

1968, itself and when the news item was not-so published, he
got annoyed. It is the further case of the, respondent that
in view of the fact that the Chief Mnister was ~very rmuch
annoyed, he rushed to Chandigarh and had the order of
term nation passed forthwith. So far as this is . concerned,
t he Chi ef
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M nister’s statenment that he had al ready taken the decision
to terminate the services of the respondent on October 29,
1968, has been accepted by the Hi gh Court. It so, the
i ncident nentioned above, which took place later, even if
true, could not have influenced the Chief Mnister.

W will nowrefer to the three other allegations made by the
respondent against the Chief Mnister. The first allegation
was that he had incurred the displeasure of the Chief
M nister in connection with a Press Conference the Chief
Mnister had in Delhi after assumng office. In that
conference, according to the respondent, the Chief Mnister
nade a statenent that personally he was not convinced that
the interest of the State of Haryana required inclusion of
Chandigarh in that State. The respondent appears to have
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suggested that such a statement should not appear in the
Press, as it will have very serious political repercussions.

The second appel |l ant, though be resented the advice of the
respondent, agreed to have that observation to be del eted by
the Press correspondent. This incident took place sonetine
in early June, 1968. The Chief Mnister has denied this
incident. The second cause for unpl easantness of the Chief
M nister, according to the respondent, arose on his close
association with M. G L. Nanda. According to the
respondent, the Chief Mnister had told him after assum ng
office that M. G L. Nanda is his @ru and that he should
act in Delhi according to M. Nanda’s advice. But, |later on
by about August, 1968, the relationship between M. Nanda
and the Chief Mnister becane strained, but the respondent,

however, wag friendly with M. Nanda. This association with
M. Nanda was resented by the Chief Mnister. The Chi ef
M nister has stated that he had always held M. Nanda in
hi gh esteem and that ha had no occasion to becone unfriendly
with M. Nanda in hi's personal relationship. He has further
stated that he had no occasion to find fault wth the
respondent. . for being friendly with M. Nanda. The third
all egation made agai nst the Chief Mnister was that on or
about June 23, 1968, the Chief Mnister had a talk with him
from Srinagar on telephone and the former desired an
appointnent for himwth the Editors of the Statesman and
the Tinmes of India, New Delhi, in order to explain to them
that their correspondents at Chandigarh were not very
friendly to the Government, headed by him According to the
respondent, he requested the Chief Mnister not to adopt
this course as it will only irritate the Press. The Chief
M ni ster got annoyed and ended- the conversation  abruptly
saying "do as you like". The Chief Mnister has denied
having had any such talk on the tel ephone wth the
respondent . The respondent, no doubt, nmade an application
to the High Court for having the necessary records produced
from the Tel ephone Departnment and al so to sunmon the Chi ef
M nister for cross exam nation. (W have gone through the
application. According
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to the averments nmde in the said application, t he
respondent wanted to cross-exam ne the Chief Mnister, not
only about the tel ephone conversation but —also on other
matters. However, the H gh Court did not consider it
necessary to order that application as inits opinion the
al | egations were not such, even if true, to make out a case
of mala fides.

From the above three incidents, the respondent desires the
Court to draw an allegation of mala fides against the Chief
M ni ster.

M. Ramanmurthy, |earned counsel for the respondent, very
strenuously pressed that these allegati ons which have been
accepted by the H gh Court though in a qualified manner as
true, taken along wth the remarks nade by the Chief
Mnister in the note file, will clearly show that he has
acted nala fide. So far as the note file is concerned, that
is being discussed a little nore elaborately when we dea

with the allegation of wmla fide against the third
appellant. But in the note file, the Chief Mnister has, no
doubt, expressed his views about the quality of the work
turned out by the respondent, which he as Chief Mnister was
certainly entitled to do, in his official capacity.

So far as the three incidents, referred to above, are
concerned, in our opinion, none of them either considered
separately or all of them considered cunulatively, wll

establish any personal prejudice or malice on the part of
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the Chief Mnister against the respondent. The | ast
incident referred to above is the tel ephone talk stated to
have taken place on June 23, 1968, but the order term nating
the services of the respondent was passed only on October
31, 1968, in respect of which the decision was taken on
Cct ober 29, 1968. W are satisfied that the plea of mala
fides alleged by the respondent against the Chief M nister
has not been nade out by the respondent.

So far as the third appellants concerned, the position of
the respondent is still worse. The respondent does not
al l ege any personal ill-will against him H s allegation is
that the third appellant was taking decision against him so
as to conformto the opinion forned by the Chief Mnister
out of prejudice against the respondent. As we have al ready
pointed out that the respondent has referred to only one
incident and that related to the displeasure alleged to have
been shown by the third appellant at the time of passing the
Traveling  Allowance bills of the respondent. According to
the respondent, the third appellant did not |like the manner
in which he answered sone of the queries relating to the
bills and therefore he initiated a note on Cctober 24, 1968,
on the basis of which a final order term nating his services
was passed by the Chief Mnister. It was this note that the
Hi gh Court allowed the respondent to inspect by its order
dat ed February 24, /1969. The
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respondent has filed a further affidavit ~and the third
appel lant has also' denied the statements nmade by the
respondent . The main attack against the note file titled
"termnation of the services of Rajindra Sareen" is that
when considering a clai mnmade by the respondent for a higher
al l owance, the third appellant had no power to suggest the
term nation of the post held by the respondent as well as
the ternination of his services.

The third appellant has filed a very elaborate affidavit
detailing the circunmstances under which the note dated
Cct ober 24, 1968 was prepared by him From the various
matters referred to in his affidavit, it is clear that the
Public Service Conmi ssion had raised objections to the
appoi nt nent of the respondent as Deputy Director (Press) and
the Public Accounts Committee had also criticised the
CGovernment for appointing the respondent to the said post.
The Public Accounts Committee had again desired t he
CGovernment to give a fuller explanation regarding the
ci rcunst ances under which the respondent was appointed as
Deputy Director as also in respect of the various benefits
granted to him Therefore when a claimwas made by the
respondent for a higher allowance, the third appellant, who
was then the Head of the Departnent, had been directed to
look into all these matters for the guidance of the
Government. |t was under those circunstances that ‘the third
appel | ant had prepared the note dated Cctober 24, 1968. Any
observations made in the note by the third appellant,  who,
was the Head of the Department or the Chief Mnister
regardi ng their views about the performance of t he
respondent, in the post held by him were all within their
power s and jurisdiction in their of ficial capacity.
Therefore, the allegation of mala fides all eged against the
third appellant has also to be rejected. Unfortunately, the
H gh Court has not gone into the several aspects in the
manner indi cated above. W nust also state that in comng
to the conclusion that the plea of mala fides alleged by the
respondent against the second and the third appellants
cannot be accepted, we have borne in mnd the principles
laid down by this Court in S. Pratap Sing v. The State of
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Punjab (1).

The second point that has to be considered relates to the
claim of the respondent of having become a pernanent
government servant on the expiry of three years of his
continuing in the post of Deputy Director (Press) wth
effect from June 27, 1962. The |learned counsel for the
state invited our attention to the definition of certain
expressions contained in the Punjab Civil Services Rules
(hereinafter to be, referred as the Cvil Services Rules)
which cane into force fromApril 1, 1953. The counsel also
drew our attention to the provisions of Rule 10 of the
Gazetted Service Rules and pointed out that when the
respondent was appoi nted as Deputy

(1) [1964]4 S.C.R 733.

17-L500 SupCl/ 72
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Director (Press) on June 27, 1962, Rajendra Nath, who was
hol di ng~ that post, had been pronpted to the tenporary post
of Joint Director and Rajendra Nath had a lien on the post
of Deputy Director (Press). Therefore, he contended that
the respondent cannot be considered to have been appointed
against a pernmanent vacancy, in order to attract the
provisions of Rule 10 of the Gazetted Service Rules. He
referred us to the pay slips issued by the Accountant
General, describing the respondent as an officiating Deputy
Director, as well as the objections that were being raised
by the Public Service Conmission and the Public Accounts
Conmittee to the respondent being posted as Deputy Director
(Press). The fact that in 1964 the post of Deputy Director
(Publicity Material) was nade permanent will not entitle the
respondent to invoke the provisions of the Proviso to Rule
10(3) of the Gazetted Service Rul es.

M. Ramanmurthy, |earned counsel for the respondent, on the
ot her hand, contended that under Rule 9 (b) of the Gazetted
Service Rules, one of the node of recruitnment to the post of
Deputy Director is by transfer of a person already in the

service of the State or of the Union. It is admtted by M.
R S. Verna that the appointnment of the respondent to the
post of Deputy Director (Press) was by transfer. The

counsel pointed out that there is no controversy that the
respondent was at that tine already in service of the

CGover nment . The CGovernment, which is the appoi nti ng
authority wunder Rule 6 of the Gazetted Service Rules,
appoi nted the respondent as Deputy Director (Press). That

post was a permanent post and included in the cadre in
Appendi x A of the Gazetted Service Rules, and it is-a cadre
post . In view of all the circunstances, he urged that the
appoi ntnent of the respondent as Deputy Director nust be
considered to be an appoi ntnment agai nst a permanent vacancy
under Rule 10(1) of the Gazetted Service Rules. Even on the
basis that M. Rajendra Nath had a lien on the< post of
Deputy Director (Press), he urged that even according to the
State, the post of Deputy Director (Publicity Material) had
been nade permanent on April 1, 1964. Under the Proviso to
Rule 10(3) of the Gazetted Service Rules, the total period
of probation cannot exceed three years, if there is a pernma-
nent vacancy in the post. The respondent had conpleted
three vyears of service as Deputy Director (Press) on June
27, 1965 and as there was on that date a permanent post of
Deputy Director (Publicity Material), the respondent has
beconme a permanent nenber of the Service.

W are not inclined to accept the contentions of M. Ranma-
nmurt hy. W have already held that the plea of t he
respondent that he becane a pernanent CGovernnent servant on
his holding the post of Deputy Director (Press) for three
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years, was raised
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nore or Jless for the first tine only when he filed his
affidavit on July 27, 1969. But, again as already stated,
both parties have joined issue on this point and invited a
decision by the H gh Court. W have also very extensively
referred earlier to the pleas set up by the respondent and
on behalf of the State in the various affidavits, and,
therefore, it is not necessary for us to cover the ground
over again. The stand taken by the respondent is clear and
that is that lie has becone a permanent CGovernnent servant
on his conpleting three years as Deputy Director (Press) and
that claim is based on the Proviso to Rule 10(3) of the

Gazetted Service Rules. It . is necessary nowto refer to the
definitions of certainexpressions contained in the G vi
Services Rules. These Rules have been issued by the

CGovernor under the Proviso to Art. 309 of the Constitution
and have conme into force fromApril 1, 1953.

Rule 2.9 defines "cadre " as the strength of a service or a
part of a service sanctioned as a separate unit. Rule 2.42
defines the expression "Oficiate" as follows :

"2.42. Oficiate. A CGover nnment servant
officiates in a post when he perforns the
duties of a post on which another person hol ds
a lien. A conpetent authority my, if it
thinks / fit, appoint a Governnent servant to
officiate in a vacant post on-which no other
CGovernment servant holds a lien."

The expression "Permanent post” ‘under Rule-
2. 46 nmeans
" A post carrying a definite rate of pay
sanctioned without limt of tinpe."
The expression "Probationer" is defined in
Rule 2.49 as foll ows:
"Probati oner means a Gover nnent ser vant
enpl oyed on probation in or agai nst a
substantive vacancy in the cadre of a
depart ent. This  term does not, however,
cover a  CGovernnent servant
hol ds
substantively a permanent post in acadre and
is merely appointed "on probation” to another
post."
Under the heading "Substantive Appointnent
and Lien" Rule 3.11 (c) states as follows
"3.11. (c) A Government servant cannot be
appoi nted substantively to a post- on which
anot her CGovernnent servant holds a lien.”
Rule 3.14 gives power to a conmpetent authority to suspend
the lien of a Governnent servant on a permanent post in the
ci rcunst ances nentioned therein
Now conming to the Gazetted Service Rul es may have al so been

franed by tile CGovernor under the proviso to Art. 309 of
the
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Consti tution. They have been franed for regulating the

recruitnment and conditions of service of persons appointed
to the Punjab Public Relations Departnment (Gazetted)
Servi ce.
Rule 2 defines the expression "Direct Appointnment” as
foll ows
"Di rect appointnent" means an appoi nt nent nade
ot herwi se than by pronotion within the Service
or by transfer of any official already in the
service of the Government of a State or of the
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Uni on. "
Clause (c) defines "Service" as the Punjab Public Relations
Depart ment (CGazetted) Service.
Part 11 deals with the Posts and Qualifications. Rule 3
deal i ng
with the nunber and character of posts is as follows :
"(3) Nuniber and Character- of posts: The
Service shall conprise the posts shown in
Appendix 'A to these rules : Provided that
nothing in these rules shall affect the right
of CGovernnment to nake additions to or reduc-
tions in _the number of such posts whether
per manent |y or tenporarily."
Appendix 'A referred toin the said Rules enunerates
various posts. The post of Deputy Directors (Press) and
Deputy Director (Field ) areincluded. in the said Appendi x.
But it rust be noted that under Rule 3 the right of the
CGovernment. to nmake additions or reduction in the nunber of
posts,  enunerated in Appendi x ' A whether permanently or
tenmporarilyis preserved

Part 11l deals with "Appointnent”. Rule 6 provides ,bat al

appoi ntnents to posts in the Service shall be nmade by the
Gover nment . Rule 8-deals with qualifications of persons
recruited to the Service by direct appointmnent. Rule 9
deals with the nethod of recruitment and cl. (b) deals wth
recruitnment in the case of Deputy Directors. 1In this case
we have already nentioned that M. R~S. Verna, in his

affidavit has accepted that the respondent was appointed to
the post of Deputy Director (Press) by transfer.. Rule 10 on
whi ch very strong reliance has been placed on behalf of the
respondent is as follows
"(10) Probation.-(1) Menbers of the  Service.
who are appoi nted agai nst pernanent vacanci es,
shall, on appointnent to any post in the
Service, remain Ol probation for a period of
two years in the case of nenbers recruited by
direct appointnent, and one year in the case
of nmenbers recruited otherw se
479
Provi ded that the period of Service spent oi
deputation or on a corresponding or a higher
post may be allowed to count towards the
peri od of probation fixed under this rule.

(2) If the work or conduct of any nenber
during his period of probationis, in the
opi ni on of appoi nting aut hori ty not
satisfactory, the appointing authority nay
di spense with his services or revert him to
his former post if he has been recruited
ot herwi se than by direct appointnent.

(3) On the conpletion of the period of
probation of any nmenber t he appoi nting
authority may confirmsuch nenbers in his
appoi ntnent or, if his work and conduct have,
in the opinion of the appointing authority,
not been satisfactory, dispense wth hi s
services or revert himto his forner post if
he has been recruited otherwise than by
direct appointnent or extend the period of
probation and thereafter pass such orders as
it could have passed on the expiry of the
original period of probation
Provided that the total period of probation
i ncl udi ng extensions, if any, shall not extend
three vyears it there is a permanent vacancy
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agai nst whi ch such nmenber can be confirned."
There is no controversy that the past of Deputy Director
(Press) is a pernmanent cadre post. The respondent was an
of ficer on Special Duty from Septenber 20, 1960 to June 26,
1962. On June 6, 1962, the respondent, who was an officer on
Special Duty was posted by way of transfer as Deputy
Director (Press) Chandigarh in place of M. Rajendra Nath by
the sanme order M. Rajendra Nath, who was then Deputy
Director (Press) was posted by way of transfer as State

Press Liaison Oficer, Delhi. On June 21, 1962 t he
CGovernment created one post of Joint Director in the Public
Rel ati ons and Tourism Departnent |lit New Del hi till February

28, 1963. The same order directed that the post of State
Press Liaison Officer, New Del hi, shall be held in abeyance.
On July 30, 1962 the CGovernor passed an order appointing the
respondent as Deputy Director (Press) with effect from June
27, 1962. By the same order M. Rajendra Nath, who was then
hol di ng t he post of Deputy Director (Press) was appointed as
Joint Director, Public Relations Departnent, Delhi, which
post was created tenporarily by order dated June 21, 1962.
The third appellant as well as M. R S. Verma have both
stated in 'their affidavits, referred to earlier, that M.
Raj endra Nath when he was pronmpoted to the tenporary post of
Joint Direc-
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tor at New Delhi, had his lien on his ‘pernmnanent post,
nanely, Deputy Director (Press). This statenment has not
been contradi cted by the respondent. ~On the other hand, the
stand taken by himis that in spite of M. Rajendra Nath
having a lien on the post. lie has becone a permanent
Gover nnent servant when he held the post of Deputy  Director
(Press) continuously for three years. especially when there
was another permanent post of Deputy Director (Publicity
Material). There is no controversy that the post of | State
Press Liaison Oficer, New Delhi, was kept in abeyance from
June 27, 1962 to June 14, 1966, corresponding to the period
when the respondent was Deputy Director (Press). The post
of Joint Director, created tenporarily by order dated June
21, 1962 was nade pernmanent only .in Septenber, = 1968. On
August 8, 1962 the CGovernor again passed an order that the
"three posts of Deputy Director (Press), Deputy Director
(Field’) and Deputy Director (Publicity Mterial) and
certain other posts nentioned therein, are inter-changeabl e.
But the post of Deputy Director Publicity Material) was only
a tenporary post when the respondent was appoi nted as Deputy
Director (Press); and it was nmade permanent only on April 1,
1964. But M. Rajendra Nath continued to have his lien on
the post of Deputy Director (Press) till Septenber, . 1968
when the post of Joint Director was nade per manent .
Admittedly, there is no order passed by the conpetent
authority suspending the lien of M. Rajendra Nath under
Rule 3.14 of the Civil Services Rules. Under Rule '3.11(c)
of the Civil Services Rules, a Government servant cannot be
appoi nt ed substantively to a post on whi ch anot her
Governnent servant holds a lien. Therefore, on the date
when the respondent was appointed as Deputy Director
(Press), he could not have been appointed to that post
substantively as M. Rajendra Nath was having a 'lien on the
sai d post.

There is no controversy that with effect fromApril 1, 1964
post of Deputy Director (Publicity Material) was nmade per-
nmanent . It is no doubt true that the respondent had
conpleted '"three years of service as Deputy Director (Press)
on June 27. 1 965 havi ng been appointed to that post on June
27, 1962. It is also true that he continued to hold the
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said post till June 14, 1966. The question is whether in
view of these circunstances the respondent can claim the
benefit of the Proviso to Rule 10(3) of the Gazetted Service
Rules. It may also be nentioned at this stage that severa

pay slips issued by the Accountant General have described
the respondent as Oficiating Deputy Director (Press).
Under Rule 2.42 of the Civil Services Rules we have already
pointed out that a Governnent servant officiates in a post
when he performs the duties of a post on which another
person holds a lien. Therefore, considering the appointnent
of the respondent
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as Deputy Director (Press)having due regard to Rules 2.42,
3.11 (c¢) and 3.14 prima facie, it is difficult to hold that
the respondent was appointed agai nst a pernmanent vacancy in
the post of Deputy Director (Press). 1In the first place, he
coul d not have been appointed substantively as M. Rajendra
Nath had a lien on the said post. The various pay slips
which ‘are on record also lead to the conclusion that the
respondent’s appointnent nust have been on officiating
basis, as defined under Rule 2:42 of the Civil Services
Rul es.

It is also to be noted that the Public Service Comi ssion
rai sed objections ‘to the posting of ’“the respondent as
Deputy Director (Press). Those objections are contained in
the letters dated /January 16, 1963, ~ May 22, 1963 and
February 10, 1965 of the Public Service Commssion. It is
also on record that the Public -Accounts Conmittee also
raised very serious objectionsto the respondents being
posted as Deputy Director (Press). Not wi t hst andi ng t hese
obj ections, the Governnent no -doubt did continue himin that
post for over four years.

Al  the above circunstances are against the contention of
the respondent of his having been appointed against a
per manent vacancy.

Then the question is whether the Proviso to Rule 10(3) of
the Gazetted Service Rul es nakes hima permanent Governnent
servant, on the expiry of three years of his service as
Deputy Director (Press). The essential requisite for the
applicability of Rule 10 is that a person must have been
appoi nt ed agai nst a permanent vacancy.  |If once a person .is
appoi nted against a permanent vacancy, he has to be on
probation for two years, if he has been recruited by direct
appointnent and for one year if he has been recruited
ot herw se. The very connotation of t he expression
"Probationer" defined in Rule 2.49 of the Civil ~Services
Rules clearly indicates that the person is enployed in or
agai nst a substantive vacancy in the cadre of a | Department.
Under sub-rule 2, of Rule 10 the appointing authority has

got ',he right to dispense with the services of the officer
or to revert himto his forner post, as the case may be, if
the officer’s work, during the period of probation 'is not
sati sfactory. Under sub-Rule 3 when an officer has

conpl eted his period of probation, the appointing authority
has to confirmthe said officer in his appointment. But if
his work and conduct are not satisfactory, his services have
to be dispensed with, or he has to be reverted to his forner
post, if he has been recruited otherwise than by direct
appoi ntnent. Under this sub. rule the appointing authority
has al so power to extend the period of probation. The point
to be noted is that under sub-rule 1, an officer appointed
agai nst a pernmmnent vacancy, renains on proba-
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tion for a period of two years, or one year, depending upon
the manner of recruitnent. No special order stating that he
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is on probation need be passed. But when we cone to the
stage of sub-rule 3, the appointing authority, on conpletion
of probation has to confirmthe officer in his appointmnment
or extend the period of probation. If the period of
probation is extended, under subrule (3), it is needless to
state that there nust be an order to that effect by the,
appoi nting authority.

In the case of the respondent no order of the appointing
authority, which in this case is the Government, extending
his probation or confirm ng his appointnent has been passed,
though he has been allowed to continue in the said post.
The Proviso to Subrule (3) of Rule 10 of the Gazetted
Service Rules, will have to be understood in the context in
which it appears in Rule 10. Subrule (1) refers to an
appoi nt nent agai nst a permanent vacancy; simlarly, the
Proviso states that the total period of probation including

extension shall not exceed three years "if there is a
per manent vacancy against which such nenber can be
confirmed."” In our opinion, unless under sub-rule (1), the

respondent ~has been appoi nted agai nst a pernanent vacancy,
as Deputy Director (Press), he is not entitled to claim the
benefit of the Proviso.. The effect of the Proviso is that
an officer cannot indefinitely occupy a post on probation.
It puts the upper limt of the period of probation as three
years. It only neans that the appointing ~authority, if it
does not dispense with the services or revert him to him
fornmer post under sub-rule (3), cannot continue to keep the
of ficer on probation beyond a period of three years. On the
other hand, if the officer had been appointed in a pernanent
post against a substantive vacancy and if he has . conpl eted
the initial period of probation or the period of ‘probation
upto the nmaxi mum of three years, the inference is that he
beconmes a pernanent nenber of the Service.

In the case before us, as the respondent cannot be
considered to have been appointed in 1962 against a
per manent vacancy to the post of Deputy Director  (Press)
which was no doubt a permanent post, and as he has been
working only in an officiating capacity in that post, the
guestion of extending his probation or confirmng him under
Rule 10, of the Gazetted Service Rul es does not arise and,
if so, the question of calculating the total —period  of
probation of three vyears, which is necessary for the
application of the Proviso does not and cannot ari se.

M. Ramanmurthy, however, placed considerable, reliance  on
the expression "if there is a permanent -~ vacancy agai nst
whi ch such nenber can be confined" occurring in the  Proviso
to Rule 10(3) and urged that on June 27, 1965 when he had
conpl eted three
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years of service as Deputy Director (Press), there was a
third permanent post of Deputy Director (Publicity Material)
in which file could have been confirmed and therefore, by
virtue of the Proviso to Rule 10(3), the respondent has
acquired the status of a permanent Governnent Servant.

There is a fallacy underlying the contention of M. Ranma-
nmurthy. The Proviso speaks of the total period of probation
and we have already pointed out that there is, no question
of the respondent being on probation, when he held the post
of Deputy Director (Press) on a purely officiating basis.
Before we cone to the stage of the Proviso, the respondent
will have to satisfy the requirenent of sub-rules (1) and
(3). We have al ready pointed out that he does not satisfy
those requirenents. If M. Ramanurthy’s contention is
accepted, we wll presently show, that the position wll
become very anomalous. W will assume that there was only




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 27 of 33

one post of Deputy Director (Press). 1In the said post to
whi ch the respondent was appoi nted, nanely, Deputy Director
(Press), the previous incunbent M. Rajendra Nath had
adnmittedly a lion. The post of Joint Director, to which M.
Rajendra Nath had been pronmoted was a tenporary post
extending fromyear to year and confirmed only in the vyear
1968. Therefore, fromJune 27, 1962 till 1968 M. Rajendra
Nath had a lien on the post of Deputy Director (Press). The
respondent had adnmittedly been in tile said post from June
27, 1962 till June 14, 1966.

On the basis of M. Ramanurthy’s contention, on the expiry
of three years from June 27, 1962, he nust be considered to
be a permanent Deputy Director (Press), which neans M.
Rajendra Nath will have no post to which he can cone back,
if the Joint Director’s post is not extended. This is one
anomaly. Again, if the respondent’s services are considered
to be satisfactory, even at the expiry of one year of
pr obat i on, then wunder sub-rule (3), tile appoi nti ng
aut hority has no option but to confirmthe respondent in the
post of Deputy Director (Press). Even in such a case M.
Raj endra ~Nath-wi |l have no post to which he can cone back

if the post of Joint Director is abolished. W are only
pointing out these anonalies to show that the construction
to be placed on the Proviso nmust be having due regard to the
object of Rule 10. / That object, in our opinion, will not be
served by placing the interpretationon the Proviso as
contended by M. Ranmanurthy.

M. Ramamurthy, however, relied on the decision of this
Court in State of Punjab v. Dharam Singh (1) in support of
his contention that by virtue of the Proviso to Rule 10(3)
of the Gazetted Service Rules, it should be presuned that
the Governnent has confirmed the respondent as. Deputy
Director with effect fromJune 27, 1965.

(1) [1968] 3 S.C R 1.
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In our opinion, the said decision does not assist the
respondent. In the above decision this Court/ had to
consi der Rul e 6 of the Punjab Educat i onal Service
(Provincialised Cadre) Cass IlIl Rules. 1961. The rule has
been quoted therein. A part fromthe fact ~that “rule 6

construed thereinis differently worded, the H gh Court _in
that case had found "that the officers —concerned were,
officiating in permanent posts agai nst pernmanent vacancies
as contenpl ated by sub-rules (1) and (2) of Rule 6 therein

It was further found by the Hi gh Court that the officers
therein had conpleted their three years period of probation
and therefore they nmust be deened to have been confirmed in
their appointnent. The State contested the decision of the
Hi gh Court on the ground that the officers cannot claim
per manency, as no orders of confirmati on had been passed by
the appointing authority.

This Court after a consideration of the rules as well ‘as the
finding recorded by the H gh Court rejected this contention
of the State and dism ssed the appeal. The position of the
respondent before us is entirely different. There was  no
substantive vacancy of Deputy Director(Press) when the
respondent was appointed in 1962. W havealso referred to
the relevant provisions in the GCvil Services Rulesand the
Gazetted Service Rules. |In fact the Government could not
have appointed the respondent agai nst a pernmanent vacancy,
in viewof the fact that M. Rajendra Nath was having a lien
on the post and so long as he had that |lien there was no
substantive vacancy in the post of Deputy Director. The
circunstance that with effect fromApril 1, 1964 the post of
Deputy Director (Publicity Material) was made permanent wl|l
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not help the respondent as lie has not been at all appointed
in the first instance agai nst a pernmanent vacancy.

In the view that we take about the Proviso to Rule 10(3) of
the Gazetted Service Rules, we do not think it necessary to
refer to the decisions in The Conmmi ssioner of Income-tax,
Mysore v. The Indo Mercantile Bank Limted(1l), Tahsildar
Si ngh and another v. The State of Utar Pradesh(2), State of
Madhya Pradesh and another v. Lal Bhargavendra Singh(3),
cited by M. Tarkude regarding the principles to be borne in
mnd in construing a Proviso in a statute. M. Tarkunde
drew our attention to a decision of the Punjab H gh Court in
Dr. Deep Kaur v. The State of Punjab(4). The High Court in
the said decision had to consider Rule 7 of the Punjab G vi
Medi cal Service, Cass 11 (Recruitnent and Conditions of
Service) Rules, 1943. One of the contentions taken before
the H gh Court was that the officer concerned should be
consi dered to have been automatically confirmed after the
(1) [2959] Suppl. (2) S.C.R 256.

(3) [1956] 2 S.C. R 56.

(2) [21959] Suppl. (2) S.C R~ 875.

(4) [1967] (Vol. 1) S.L.R 34,
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expiry of the period of three years. On a consideration of
the relevant rules, the learned Judges have beld that it is
only a person who/is appointed against a permanent vacancy
would get automatically confirnmed after  conpletion of

probation of three years. It is not necessary for us to
consider this decision any further asthe rul es construed by
the learned judges were different. It only necessary to

note that the | earned Judges have referred to the decision
of the H gh Court, which is now under appeal before us as
supporting the <contention of the officer and the " |earned
Judges have noted that the appeal is pending in this Court.
M. Ramamurthy, on the other hand, referred us 'to the
decision of the Punjab and Haryana High Court reported in
Devi Shanker Prabhakar v.  The ~State of Haryana and
another (1) and urged that the construction that |lie wants us
to place on the Proviso to Rul e 10(3) has been adopted by
the High Court. W have gone through the said decision
Fromthe facts it is seen that the officer was appointed in
a substantive vacancy in a pernmanent post on probation for
one year on October 6, 1960. The period of probation of one
year ended on COctober 6, 1961. He was continued in the said
post till lie was reverted in 1969. The officer chall enged
the order of reversion on the ground that after he had
conpleted the period of probation and has continued in
service for nore than three years in a permanent vacancy and
in a permanent post, he should be considered as a permanent
enpl oyee of the Governnment under the Proviso to Rule  10(3)
of the Gazetted Service Rules. The State contended that as
no order of confirmation was passed, the Governnent - servant
was not entitled to claimpermanency in the post. [In that
connection the H gh Court has referred, with approval, to
the decision of the Hi gh Court, under appeal before us. The
facts of the decision of the H gh Court, referred. to above,
are entirely different fromthe facts in the appeal before
us. If the respondent officer had been appointed, in a
substantive vacancy in a permanent post, and if he had
been continued forover three years, quite naturally, he wlt
be entitled to claimthe benefit of the Proviso to Rule
10(3).

Therefore, the view of the H gh Court that as there was a
per manent post of Deputy Director (Publicity Material) at
the nmaterial tine, the respondent had becone a permanent
Deputy Director wunder '"the Proviso to Rule 10(3) of the
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Gazetted Service Rule,,. with effect from June 27, 1965
cannot be sustai ned.

The third point that arises for consideration is whether the
respondent’s appointnment as State Press Liaison Oficer, is
cotermnus wth the continuance of the said post. W have
already referred in extenso to the case of the parities
regarding this post. By order dated June 28, 1957 the
CGovernor of Punjab created the

(1) [21971] (Vol. 73) Punjab Law Reporter 644.
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post of State Press Liaison Oficer at Delhi with effect
from June 22, 1957 till February 28, 1958 in the Public

Rel ati ons Department, Punjab. The said order also appoints
the respondent to the said post. On August 1, 1957 a
notification was issued by the State GCovernment regarding

the appointment, posting  and transfer of officers. By
virtue of that order, the Governor of Punjab appointed the
respondent, as State Press Liaison Oficer at Delhi in the

Public Relations Departrment. The said order also states
that the respondent has already assunmed charge of his duties
with effect fromJune 22, 1957. Originally, in the wit
petition the respondent had claimed to his having becone a
per manent Government servant nmore or | ess exclusively on the
basis of his having been in service for over 11 years. In
connection with the post of State Press Liaison Officer, he
later on, filed a copy of the gazette notification dated
July 11, 1962 in and by which a new Service is said to have
been created and in which the post of State Press Liaison
Oficer was included as a cadre post. He had also filed
along with his affidavit dated February 19, 1969, a copy of
the Said notification. - On behalf of the State, ~the third
appel l ant had filed an affidavit to the effect that the post
of State Press Liaison Oficer was a tenporary one. . But it
was admitted by the third appellant that the said post was
held in abeyance from June 27, 1962 to June 14, 1966, during
which period the respondent. was functioning as Deputy
Director (Press). It has also been adnitted by the third
appel l ant that the post of State Press Liaison Oficer was
again revived and the respondent was posted to that post
with effect fromJune 15, 1966.

In view of the different stand taken, regarding the nature
of the post of State Press Liaison Oficer, the H gh Court
passed an order on July 21, 1969 requiring the parties,
including the then Chief Secretary to file affidavits
regarding the nature of the post of State Press Liaison
Oficer. Various affidavits were filed by the respondent.
The officers of the State filed affidavits pleadings show ng
that the notification dated July 11, 1962 did not create any
new Service, nor did the said notification make the post of
State Press Liaison Oficer a cadre post. W nay also refer
to the notification dated July 11, 1962, which is as follows
Chandi garh, the July, 11, 1962.

No. 6244-1PP-62. The CGovernor O Punjab is pleased to
accord sanction to the creation of the Punjab ’Public
Rel ations Service’ and to include therein tile followng
Posts after classifying them into Cass | and Il as
menti oned bel ow
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On  June 24, 1966 the CGovernment transferred the respondent
from on the post of Deputy Director (Press) as State Press
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Liaison Oficer with effect from June 14, 1966 "consequent
upon the revival of the State Press Liaison Oficer, Delhi".
The stand taken by the Chief Secretary and the various
officers. who filed affidavits in pursuance of the order
dated July 21, 1969 was that the notification dated July 11
1962 did not create a new service and did not make the post
of State Press Liaison Oficer a cadre post. But it is seen
that during the course of argunments before the H gh Court
the State abandoned its initial stand that the post of State
Press Liaison Oficer has not becone a cadre post as per
notification dated July 11, 1962. On the other hand it is
recorded in the judgnent that the State conceded that on and

fromJuly I1, 1 962 the post of State Press Liaison Oficer
had becone a cadre post. But they contested the plea of the
respondent that a new Service had been created. The High

Court has cone to the conclusion that no new Service has
been created by the said notification. On the other hand
what was  done by the notification was only to give a new
nane as Punjab Public Relations Service and the gazetted
posts were classified in Classes | ‘and Il. The H gh Court
has again_ remarked that the State having failed to prove
that the post of State Press Liaison Oficer was not a cadre
post, it began to take a different stand that in any event.
it was not a pernanent post.

It is on the basis of the concessi on made on behalf of the
State their the post of State Press Liaison Oficer has
beconme a cadre post. the High Court has considered the claim
regarding the nature of the right that the respondent had
when he was hol di ng that post.

Before us M. Tarkunde, | earned counsel for the appellants,
attenpted to argue that the statenent in the judgnent of the
High Court that there has been either a concession or an
abandonnent of the original plea by the State, as recorded
therein is erroneous, as no such concession has been nade
nor was the original stand taken by the State ever
abandoned. W are not inclined to accept this contention of
M. Tarkunde. |If the statenents in the judgnent of 'the High
Court were not correct, one wuld have expected the
appel l ants when they filed their application S.C-A. No. 1 of
1970 before the H gh Court for grant of certificate to have
chal | enged the statenents contained in the judgnment. On the
other hand there is only a feeble statement in the ground
No. 3 filed before the H gh Court that in view of the stand
taken by the Government there was no question of any
concession nor was any statenent nmade that-the post was in
the cadre of Service. This
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is not the manner in which a statenent contained in_ the
judgrment |Is to be challenged. W have to proceed through on
the basis that the appellants have accepted the position
that the post O State Press Liaison Oficer is~-a cadre

post. One of the circunstances relied on by M. Tarkunde
that there could not have been any such concessi on made by
the State, as stated in the judgment of the H gh Court, is

that the post of State Press Liaison Oficer is not shown in
Appendi x A of the Gazetted Service Rules. But it should be

remenbered that those rules were franed in 1958 : it is also
true that the said post is not contained in Appendix A  But
it will be seen that under Rule 3 of the Gazetted Service

Rules, the right of the Government to nmke additions or
reduction in the nunber of posts shown in Appendi x A whet her
permanently or tenporarily has been preserved. In this
connection it is also to be noted that in the affidavit
dated August 7, 1969, filed by M. E. N. Mangat Rai, the
then Chief Secretary, he has clearly admtted that though no
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new Service was created by notification dated July 11, 1962

neverthel ess, the said notification added certain additiona

posts to the Service. He has further admtted that one of
the said additional posts was that of State Press Liaison
Oficer.

In view of the above, facts, which are on record, it is only
reasonable to infer that in exercise of the power under Rule
3, the State CGovernment, has nade an addition to the cadre
of the posts in Appendix A by including therein, the post of
State Press Liaison Oficer. Therefore, there is nothing
strange in the State having accepted the above position as
correct and in the H gh Court holding that the respondent
has succeeded in establishing that the post of State Press
Li ai son Oficer was included in the cadre post in July 1962.
But any how it is unnecessary for us to pursue this natter
further, because we have to proceed on the basis of the
concession made before the High Court by the State and
recorded in the judgnment. Fromthe nature of the orders
passed by the Statein respect of this post, it looks as if
the State was specially favoring the respondent by creating
a post for himand appointing himto that post. Oiginally
the post was created on June 28, 1957 and the respondent was
appoi nted thereto. Wwen he was Deputy Director (Press) for
all those four years, and it is admtted that the said post
was kept in abeyance. This is admtted by the third
appellant in his affidavit. Even otherw se, the order of
the Government dated June 21, 1962 creating a post of Joint
Director itself ordered that the post of State Press Liaison
Oficer is to be held in abeyance: It is significant to
note that M. Rajendra Nath was appointed to this newy
created post of Joint Director and tile respondent was
appoi nted as Deputy Director (Press). It was
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during this period when the respondent was Deputy Director
(Press) that the post of State Press Liaison Oficer was
kept in abeyance. There is no indication in the order dated
June 28, 1957 or in the order dated June 24, 1966 /limting
the tenure of the respondent’s appointnment as State, / Press
Li ai son Oficer.

These are the only two orders that have been  produced, so
far as we could see regarding the respondents appoi ntnent to
the said post. It is clainmed on behalf of —the appellants
that the said post was being renewed fromyear to year and
therefore it is a purely tenporary post. Though no orders

have been produced before the Court, we will accept “their
this plea that it is a tenporary post continuing from year
to year.

But the point to be noted is that no further orders
appointing the respondent to the said post . have  been
produced, though it is adnmitted that he was. holding the
said post. If such orders had been produced by the
appel lants, it nay be possible to find out the exact « nature
of the tenure for which the respondent was appoi nt ed-whet her
his appointnment is for the duration of the post or whether
it has been limted only till further orders or for —any
particular period. But the lack of such particulars, has
resulted in the Court not being able to investigate the term
for which the respondent was appointed to the said post.

The High Court has proceeded on the basis that inasmuch as
"the post was a tenporary one and was being continued from
year to year, the respondent has a right to hold the post at
least till February 28, 1969 till which period adnmttedly
the post had been renewed and, therefore, the termnation of
his service on Cctober 31, 1968 was ill egal

M. Tarkunde has urged that the appointment of the respon-
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dent was also on a tenporary basis and his appoi ntnent was
not co-termnus with the continuance of the, post. As we
have al ready pointed out, no orders have been placed before
the Court regarding that aspect on behalf of the State. But
there is a pay slip on record dated April 22, 1968. The
Assistant Accounts Oficer has issued the payslip to the
Treasury O ficer, Delhi stating that the payslip issued in
favour of the respondent, who was the State Press Liaison
Oficer, Haryana, New Delhi, on August 31, 1967 nmay be
deermed as operative upto and inclusive of February 28, 1969.
It was no doubt sought to be explained on behalf of the
appel lants that this payslip has only been issued in a
routine and formal manner to enable the respondent to draw
his salary. W are not inclined to accept this contention
of the | earned counsel . That payslip, in the absence of any
other materials placed before the Court by the appellants,
gives an indication that the respondent’s appointment as
State Press Liaison Oficer is co-termnus with the
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continuance of the post. It is not disputed that at the
time when the said payslip was issued, the duration of the
post had been extended upto February 28, 1969.

In view of all the above circumstances, it is reasonable to
infer that the appointnment of the respondent as State Press
Liaison Oficer is co-termnus with the continuance of the
post. No doubt, we are aware of the finding recorded by the
Hi gh Court that such a claimby the respondent cannot be
accept ed. But it was the duty of the appellants, who were
urging that the respondent’s -appointnent was a purely
tenmporary one and that it was not for the duration of the
post, to have placed all the orders relating to the
appoi ntnent of the respondent to the said post. Goi ng by
the terms of the orders dated June 28, 1957 and June 24,
1966, there is no such indication.. On the other hand the
i ndications are to the contrary that his appoi ntnment was co-
term nus with the continuance of the post subject of course
to the rules regarding, the (age of retirenent and
super annuati on and the right of the State to t ake
di sciplinary action, according to |aw

At this stage we may nention that there is—on record a
notification issued by the State of Haryana dated April 11,
1969 regarding the sanction accorded to the creation of a
temporary post of Liaison Officer, Haryana at Delhi from
April 1, 1969 to February 28. 1970. That notification
refers also to the special pay of the officer who is to be
appointed to the said post as well as his grade. But that
order does not relate to any appointnent of. any officer to
the said post. Therefore, that notification by itself . does
not throw any light as to the duration of the office to be
held by a person to be appointed to that post.

M. Tarkunde, |earned counsel for the appellants, then urged
that it was within the power of the State Governnent to
term nate the services of the respondent under Rule ' 5.9(b)
of the Cvil Services Rules. The Hi gh Court has held that
the said rule does not apply. But it is not necessary for
us to express any opinion as to the applicability or
otherwise of the said rule. A, we have already held that
the appointnment of the respondent must be considered to be
co-terminus wth continuance of the post of State Press

Liaison Oficer,- it follows that the State had no power to
termnate the services of the respondent when the post
itself was continuing. |If any action by way of disciplinary

proceedi ngs was being taken, then the State should have
conplied with Art. 311 (2) of the Constitution, which they
have admittedly not done in this case.
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W nmmke it clear that by upholding the contention of the
respondent that his appointnment ,is State Press Liaison
Oficer was for the duration of the continuance of the said
post, we do not
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intend to | ay down any general proposition that whenever an
officer is appointed to a post, he will be entitled to hold
that post so long as the post exists. It will all depend
upon particular circunstances of each case as well as the
nature of the orders nmaking the said appointment. In the,

case before us, we have held in favour of the respondent, in
vi ew of the various circunstances nentioned earlier

To conclude, we accept the contentions of the State that the
i mpugned order is not vitiated by mala fides and that the
respondent did not becone a pernanent CGovernnent servant on
hi s appoi ntment as Deputy Director (Press). But we further
hold that in view of the circunmstances of this case,
i ndicated earlier, the respondent’s appointment as State
Press Liaison Oficer was co-term nus with the continuance
of the '‘post and as such the order dated October 31, 1968
term nating the services of the respondent, when the post
was admittedly in continuance, the order of ternmination is
illegal.

In the result, the judgnment and order of the Hi gh Court are
nodified to the /extent indicated above and the appea

al | owed in part. In other respects, ‘the appeal is
di smissed. There will be no order asto costs.
G C Appeal allowed in part.

18 -L500Sup. dC/72
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