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BENCH
Arijit Pasayat & Arun Kunar

JUDGVENT:
JUDGVENT

ARI JI T PASAYAT, J.

Appel lant calls in question legality of the judgnent rendered by a Division
Bench of the Bonbay High Court, Nagpur Bench, Nagpur, dism ssing the wit
petition filed by the petitioner under Article 226 of the Constitution of

I ndia, 1950 (in short “the Constitution’).

Background facts in a nutshell are as follows: -

The appel | ant applied for appointnent as a Constable in Central Reserve
Police Force (in short “CRPF ) and appeared for recruitnment test on
1.5.1951. In support of his claimof age he produced a certificate where
his date of birth was stated to be 1.1.1951. But in reality as was reveal ed
later, his date of birth was 1.7.1951. Therefore, he was not eligible to be
appoi nted as he was | ess than 18 years of age. He undisputedly rendered
about 27 years of service. But on the basis of certain allegations he faced
departmental inquiry. Article of charge reads as foll ows: -

"ARTICLE - 1

That the said HC No. 690342131 HC Ram Saran of ¢/ 45 Bn CRPF has conmitted an
of fence on his part that he furnished a false information about his date of
birth by making alteration in his school certificate to secure appoi ntnent
as constable for which he was not eligible in terns of recruitment rules
whi ch is punishabl e under section 11(1) of CRPF Act, 1949 read with Rule
11(2) of CCS (CCA) Rule 1965."

The Deputy Commandant 45/BN. CRPF was appointed as Inquiry Oficer to
conduct the Departmental Enquiry. After enquiry the Inquiry Oficer
submitted the inquiry report. The Commandant (S.G ), the Disciplinary
Authority after considering the report was of the view that the charge

of ficial deserves stringent punishnent. But keeping-in view his |ong
service of 28 years with good grading for the past 10 years, he was
inclined to take a lenient view and in purported exercise of power under
Section 11(1) of the Central Reserve Police Force Act, 1949 (in short the
“Act’) and Rule 27 of the Central Reserve Police Force Rules, 1955 (in
short the ‘Rules’) inposed penalty of reduction to the rank of NK (G for
a period of one year from 10.9.1997 to 9.9.1998 without curul ative effect.
The matter was placed before the Deputy Inspector Ceneral of Police,

C.R P.F., Nagpur who by order dated 16.1.1998 differed fromthe proposed
puni shment and directed dismssal fromservice. Accordingly, notice was
issued to the appellant. After considering the reply the punishnment awarded
was di smssal from service. The said order was chall enged in appeal before
the Departnental Appellate Authority which was dism ssed. Thereafter, the
wit petition was filed, which as noted above was di sm ssed.
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The Hi gh Court noted that under Rule 29(d) of the Rules the concerned

aut hority had power to enhance the punishnent. Since the appellant had
entered into service on the basis of false date of birth, the wit petition
was not entertained and it was observed that the appellant on rempoval from
service was not entitled to gratuity and other such benefits.

In support of the appeal |earned counsel for the appellant urged that the
appel | ant poor youngster belonging to renote rural place had with a viewto
obtain an enpl oynent subnmitted a certificate. The age of appellant then was
only two nonths short of the requisite age. After serving for nearly 28
years when he was about to take voluntarily retirenent from service, the
proceedi ngs were initiated. The order of renoval of service is very bad and
if the same is maintained he would not be entitled to any gratuity or

pensi on.

In response, |earned counsel for the respondents subnitted that in a

di sciplined force there was no scope for taking |l enient view for a person
who obtai ned enploynent on the basis of forged docunent. It was pointed out
that on the basis of binding instructions contained in Governnent of India,
Depart ment of Personnel and Training, OM No.11012/7/91 Estt. (A) dated
19.5.93 (G O No. 29/93) disnmissal fromservice was the only puni shnent

i mposable. In fact, the DIG CRPF had referred to said instructions while
differing fromthe puni shnent proposed. Rule 24 of the CCS (Pension) Rules
reads as follows: -

"24. Forfeiture of service on dismssal or renoval:

Di smi ssal or renpval of a Government servant from a service or post
entails forfeiture of his past service."

Therefore, in case of renoval fromservice, the entitlenent of pension is
statutorily taken away. The only other plea advanced by | earned counsel for
the appell ant seens the conpletion of 27 years of service. It was pointed
out that the punishment was di sproportionate to the alleged infraction

The Courts should not interfere with the adm nistrator’s decision unless it
was illogical or suffers fromprocedural inpropriety or was shocking to the
consci ence of the Court, in the sense that it was i'n defiance of logic or
noral standards. In view of what has been stated in (CA) Associ ated
Provincial Picture Houses Ltd. v. Wednesbury Corpn., (1948) 1 KB 223:

[1947] 2 Al ER 680(CA) commonly known as Wednesbury’'s case the Court would
not go into the correctness of the choice made by the adm ni strator open to
hi m and the Court should not substitute its decision to that of the

adm ni strator. The scope of judicial reviewis linted to the deficiency in
deci si on- maki ng process and not the decision. (See: V. Ramana v. A P. SRTC
and Ors., [2005] 7 SCC 338).

In R Vishwanatha Pillai v. State of Kerala and O's., [2004] 2 SCC 105 it
was observed as foll ows:

“I't was then contended by Shri Ranjit Kumar, |earned Senior Counsel for the
appel l ant that since the appellant has rendered about 27 years of 'service,
the order of dismissal be substituted by an order of conpul sory retiremnent
or removal fromservice to protect the pensionary benefits of the
appel l ant. W do not find any substance in this subm ssion as well. The
rights to salary, pension and other service benefits are entirely statutory
in nature in public service. The appellant obtained the appoi nt nent agai nst
a post neant for a reserved candi date by producing a fal se caste
certificate and by playing a fraud. H's appointnment to the post was void
and non est in the eye of the law. The right to salary or pension after
retirement flows froma valid and | egal appointnment. The consequenti a

ri ght of pension and nonetary benefits can be given only if the appointnent
was valid and | egal. Such benefits cannot be given in a case where the
appoi nt nent was found to have been obtai ned fraudulently and rested on a
fal se caste certificate. A person who entered the service by producing a
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fal se caste certificate and obtai ned appoi ntment for the post neant for a
Schedul ed Caste, thus depriving a genuine Schedul ed Caste candi date of
appoi ntnent to that post, does not deserve any synpathy or indul gence of
this Court. A person who seeks equity must cone with clean hands. He, who
cones to the court with false clainms, cannot plead equity nor would the
court be justified to exercise equity jurisdiction in his favour. A person
who seeks equity nust act in a fair and equitable nanner. Equity
jurisdiction cannot be exercised in the case of a person who got the
appoi ntnent on the basis of a false caste certificate by playing a fraud.
No synpat hy and equitabl e consideration can cone to his rescue. W are of
the view that equity or conpassion cannot be allowed to bend the arns of
law in a case where an individual acquired a status by practising fraud."

Though the case related to a false caste certificate, the |logic indicated
clearly applies to the present case.

This is a case which does not deserve any |eniency otherwise it would be
giving premumto a person who adnmittedly committed forgery. In the
instruction (G O No.29/93), it has been provided that whenever it is found
that a governnent servant who was not qualified or eligible in terns of the
recruitment rules etc. forinitial recruitment in service or had furnished
false informati on or produced a false certificate in order to secure
appoi nt nent should not be retained in service. After inquiry as provided in
Rul e 14 of the CCS(CCA) Rules, 1965 if the charges are proved, the
government servant 'shoul d be renpved or dism ssed fromservice and under no
ci rcunst ances any ot her penalty shoul d be inposed.

In that view of the matter the appeal is without nmerit and is dism ssed but
in the circumstances w thout any order as to costs.




