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ACT:

I ndi an Contract Act 9 of 1872, s. 202-Debtor giving power of
attorney to creditor bhank to execute a decree in his favour-
It is power coupled with interest and -irrevocabl e-Bank an
equi tabl e assignee--Can execute decree under Code of Civi
Procedure, s. 146.

HEADNOTE:

The appellant was indebted to the respondent Bank. He
executed a power of attorney in favour of the bank giving it
authority to execute a decree which he had obtained in his
favour. The bank filed an application for the execution of
the decree in the appellant’s nane, the application being
signed by the nanager of the Bank as holding ‘power of
attorney. The appel | ant obj ect to t he execution. H s
obj ections were over-ruled by the, executing court as well
as the Hi gh Court In appeal to his court.

HELD: (i) The power given by the appellant in favour of ~the
Bank was a power coupled with interest and in view of 's. 202
of the Indian Contract Act it was irrevocable. [126 D

(ii) The interest of the appellant under the decree could
not be said to have been transferred to the Bank either in
witing or by operation of law. But the power of attorney
was an engagenent to pay out of the particular fund the debt
due to the Bank and hence the same constituted an equitable
assi gnment of the ampbunt due under the decree or so nuch of
that anmount as was necessary for discharging the debts due
toit. [127 A C

Watson v. The Duke of Wellington, [1830] 39 ER 231 and
Burn N. Carval ho, [1839] 41 E. R 265, applied.

Jagabhai Lal |l ubhai v. Rustanji Nasarwanji, [1885] |.L. R IX
Bom 311 and Prahlad Pd. Mdi v. Tikaitni Faldani Kumari,
A l.R [1956] Patna 233, approved.

(iii) An equitable assignee of a decree who cannot have the
benefit of O XX, r. 16 of the Code of Civil Procedure can
still execute the decree under s. 146 of the Code. [128 F]
Jugul ki shore Saraf v. Raw Cotton Co. Ltd. [1955] 1 S.C R
1369, affirmed.

(iv) Although the application had been made by the bank as
the appellant’s agent, the bank was also entitled to file it
and carry it oninits ow right. It would serve no usefu
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purpose to direct the present application to be closed
nerely because it was nmade in the nanme of the appellant.
[129 A-B]

JUDGVENT:

ClVIL APPELLATE JURISDICTION : G vil Appeal No. 644 of 1965.
Appeal by special |eave fromthe judgnment and order dated
July 10, 1963 of the Allahabad Hi gh Court in Execution First
Appeal No. 26 of 1961

123

M C. Chagla, B. Dutta, and O C WMathur, for the appellant.
C. B. Agarwala and V. D. Mhajan, for respondent No. 8--the
State Bank of Jaipur & Os.

The Judgnent of the Court was delivered by

Hegde, J.-This appeal by special |eave arises fromthe deci-
sion of the Allahabad H gh Court in execution first appea
No. 26. of 1961 onits file. The appellant is the decree-

hol der. The contesting respondent is the State Bank of
Jai pur-to- _be hereinafter referred. to as the Bank-; other
respondents are not interested in the decision in this
appeal

The material facts of the case are few " The appellant was.

indebted to the Bank: On March 27, 1959, he executed a

power of attorney in favour of the Bank. That power of

attorney interalia recited: -
"AND WHEREAS | am very heavily indebted to the
Bank of Jaipur Limted, Agra branch and ny
liability is partly secured by the pledge of
ny goods and partly by the equitable  nortgage
of ny and ny nother’'s immovable properties
with the said Bank;
AND WHEREAS a mmj or part of ny said Iliability
i S unsecured;
AND WHEREAS | have agreed to. appoint the Bank
of Jaipur Ltd. ,to be ny true and |awfu
attorney to execute the said decree in suit
Nos. 76 of 1949 (with which we are concerned
in this appeal) which may ultimtely be passed
in my said appeal and to do the followng
acts, deeds, matters and things for nme, on ny
behalf and in nmy name and to credit to ny
account the sumor suns which nmay be realised
in execution of or under the said decrees;
NOW KNOW YE ALL nmen and these presents wi tness
that |1 do hereby irrevocably constitute,
nom nate and appoint the said Bank of Jai pur
Limted, and/or any principal officers -and/or
any other person or per-sons that nmay be
appoi nted by the said Bank of, Jaipur-Ltd. or
its assigns fromtine to tine in this  behalf
to, be ny true and lawful attorney for ne and,
on ny behalf and in my name to represent ne
therein and do all acts, deeds, matters -and
things in connection with the execution of the
sai d decree in, the Agra suit No.. 76 of 1949
and the decree that nay be passed in the, said
appeal, that is to say
1. To proceed in execution of the said decree
passed’ in the said Agra suit No. 76 of 1949
and to proceed in

124
execution of the decree which may be passed in
the said, appeal and to realise and recover
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the decretal ampunts.

8. To wthdraw any amount that may be
deposi ted in the courts at Agra and/ or
Al | ahabad or any court of justice in the said
decree and/or in the decree in the said appea
and/ or other proceedings in connection wth
the execution of the said decrees or any ot her

order - passed or made therein and/or in any
I nsol vency Court or fromthe Oficial Receiver
concer ni ng I nsol vency of any of t he

def endant s.
It may be noted that on the day the power of attorney was
executed the decree passed in favour of the appellant in

suit No. 76 of 1949 was under appeal. Subsequently. in
appeal the sane was affirnmed. Thereafter the bank |[evied
execution of the ,decree in question on May 8, 1959. The

execution application was filed.in the name of the appellant
but it was signed by the manager of the Bank as his power, of
attorney ‘holder. The appellant objected to the execution
He contended that the power in question had been obtained
"by false representation  and assurance held out to the
deponent (appellant) that they (the -Bank) would advance
| arge sum of noney including for the purpose of John's MII
and inprovenent of the same, and for ’conducting of the
appeals and other husiness." He further averred in his
counter statenent "that no sum whatsoever at any time was
advanced by the Bank against the security of the aforesaid
decree and no sum what soever is payable to the Bank against
the sane. There ‘is no lien of the Bank of  any nature
what soever in the aforesaid decree."
The obj ection of the appellant was over-ruled by the execut-
ing court and the execution was directed to . proceed.
Agai nst -that order the appellant unsuccessfully went . up in
appeal to the High Court. The only question considered by
the Hi gh Court was whether the power executed in favour of
the bank was a power coupled withinterest and hence the
sane could not be revoked in view of s. 202 of the Indian
Contract Act, 1872 (9 of 1872). The H gh Court  answered
that question in favour of ,the Bank. It held that it was a
power coupled with interest and therefore the same coul d not
be revoked by the appellant. In The last paragraph of the
H gh Court judgnent it is observed
"M.Kirti then tried to argue that the entire
execution proceedings are ultra vires but ~ we
cannot allow himto argue an entirely new
poi nt . Sethiya’'s application was founded on
speci fic grounds which have been

125
rejected by the court bel ow and he cannot be
permtted to travel outside them in/ this
appeal . "

We are unable to spell out the neaning of t hese

observations. It is seen fromthe grounds of appeal  filed

before the Hi gh Court that the appell ant had contended that
"because there being no transfer or assignnment of the decree
in its (Bank's) favour, the Bank of Jaipur Limted, had no
legal right or locus standi to execute the decree and the
executing court had no jurisdiction to entertain the
execution application and to continue t he execution
proceedi ngs." He had al so contended that the execution court
cannot go behind the decree, and the execution case nust
proceed according to the provisions in the Code of Cvi

Pr ocedure. Qoviously the contention of the appellant was
that 'as the decree stood in his nane, his agent cannot
proceed wth its execution as he desired to take into his
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own hands the execution proceedings. The above contentions
of the appellant were purely legal contentions; if they are
valid, they go to the root of the matter and therefore the
H gh Court was not right in brushing aside those contentions
on the ground that those contentions -had not been taken in
the pl eadi ngs or urged before the executing court.
In this appeal we had the benefit of hearing the elaborate
argunents of Shri M C. Chagla for the appellant and of Shr
C. B. Agarwala for the respondent. From the argunents
advanced the foll owi ng questions arise for consideration
(1) Vet her the power of attorney in
guestion is a power coupled with interest; if
it is so, whether the sane is revocabl e
(2) Whet her in view of the said power the
Bank can beheld to be an assignee of the
interest in-the decree; if so, whether that
assi gnment is a legal assignnent or an
equi t able assi gnnment ?
(3) Wet her the di spute bet ween the
appel | ant and the Bank could have been
enquired under s. 47 of the Code of Cvi
Procedure ?
(4) If it “is held that the Bank is an
assi gnee of the anpbunt due under the decree or
any /portion thereof, can it because of that
interest execute the decree, despite t he
objection of the appellant, either under O
XXl r.. 16 or under s. 146 of ‘the, Code of
Cvil ‘Procedure ? and
(5) The execution application having been
filed in-the, nane of the appellant, can the
Bank now be permitted to continue t he
execution in its own, right ?

126
Some of the questions presented for decision are not free
from difficulty. But it 1is not necessary for us to

pronounce on those questions as we are of the opinion that
the power of attorney in question.is a power coupled wth
interest, and hence the sanme is not revocable. Further, the
transaction entered into under that docunent anmounts to an
equi tabl e assi gnment of the decree in favour of the Bank to
the extent necessary to discharge appellant’s debts to the
Bank and on the basis of the rule laid down by this Court in
Jugul ki shore Saraf v. Raw Cotton Co. Limited, (1) it 'is open
to the Bank to execute the decree in its own right. Lastly,
we attach no inmportance to the form of the execution, which
formwas necessitated because of the terns of the power ,of
attorney; looking to the substance of the matter and not
being unduly weighed down by the form we are of opinion
that the Bank has been executing the decree in its own
right. We shall -elaborate our reasons in support of ' these
conclusions presently. In view of our above conclusion we
have not thought it necessary to go into the other questions
of law raised at the hearing.

There is hardly any doubt that the power given by the appel -
lant in favour of the Bank is a power coupled with interest.
That is clear both fromthe tenor of the docunent as well as
from its terns. Section 202 of the Contract Act provides
that where the agent has hinself an interest in the property
which forms the subject-matter of the agency, the agency

cannot, in the absence ,of an express contract, be
termnated to the prejudice of such interest. It is settled
law that where the agency is created for -val uabl e

consideration and authority is given to effectuate a
security -or to secure interest of the agent, the authority
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cannot be revoked. The docunent itself says that the power
given to the Bank is irrevocable. It nust be said in
fairness to Shri Chagla -that he did not contest the finding
of the Hgh Court that the -power in question, was

i rrevocabl e.

The next question for decision is whether fromthe terns of
the power of attorney we can conclude that the appellant had
transferred or assigned his rights in the decree or any
portion thereof in favour of the Bank. Fromthose terns it
is not possible to come to the conclusion that there was any
transfer of the interest of the appellant in the decree to
the Bank. 1In that document there are no words of transfer.
The docunent specifically says that the Bank should execute
the decree on behal f of the appellant. As per the terns of
the docunent the appellant continues to be the owner of the
amount due under the decree; the Bank was nerely authorised
to act as his agent;and therefore it is not possible to hold
that in law the Bank was an assignee of the, decree. The
interest of the appellant under the decree

(1) [1955] 1 S.C R 1369.
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cannot be said to have, been transferred to the Bank either
in witing or by operation of |aw.

This takes us to the question whether the power given to the
Bank anmpbunts in equity to an assignnment of the decree or any
portion thereof, to the Bank. Fromthe power of attorney it
is clear that the anpbunt under the decree was specifically
ear-nmarked for discharge of the debts due to the Bank. It
was constituted as a special fund for the said purpose. The
power to realise that fund was nmade over tothe Bank wth
the further authority to set off the anmpunt realised towards
the debts due to it. |In other words, the power of  attorney
is an engagenent to pay out of the particular fund the debt
due to the Bank and hence the same constitutes an equitable
assi gnment of the amount due, under the decree or so nuch of
that ambunt as is necessary for discharging the debts due to
it. That rule 1is recognised.in Watson v. The /Duke of
Wel l'ington(1). Therein the plaintiffs, executors of M.
Sinms, had advanced a large sumof. nobney to Marquis of
Hastings ,on the joint bond of the Marquis and a surety.
The sum due on the bond exceeded pound 9000. Towards the
end of 1825, the Marquis having returned from India to
Engl and, the plaintiffs made repeated applications to him
for paynent of the debt. The Marquis represented that  he
was about to receive a large share of the Deccan prize-
noney; pronised that their demand shoul d be paid out of that
fund; and begged that, in the meantime, no proceedi ngs m ght
be taken against himor the assets of his surety. On
February 6, 1826, M. Allen, the solicitor of the
plaintiffs. again waited on the Marquis, who then stated
that he had directed Col. Francis Doyle, whom he had
enpowered to receive his share of the prize-noney, to pay
the debt and costs due to the executors of M. Sinms; and at
the same tine the Marquis wote and delivered to M. Allen a
letter addressed to Col. Doyle directing him that the
executors of M. Sinms were claimants on that /fund for a
bond debt with interest. Fromthese facts the Court of
Chancery cane to the conclusion that there was an equitable
assignment in favour of the executors of M. Sins of a
portion of the prize-nmoney sufficient to neet the debts due
to the estate of M. Sinms by the Duke of Wellington. To the
sanme effect is the decision in Burn v. Carvalho (2). Therein
the Court of Chancery held that in equity, an order given by
a debtor to his creditor upon a third person, having the
assets of the debtor to pay the creditor out of such fund is
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a binding equitable assignnment of so much of the fund.

The <courts in India, which adm nister both law as well as
equity, have followed the rule laid down in the above
decisions. In this connection reference may be made to the

deci si on of the

(1) [1830] 39 E.R 231

(2) [1839] 41 E.R 265.
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Bonbay H gh Court in Jagabhai Lallubhai v. Rust anj i
Nasarwanji (1) and of the Patna Hi gh Court in Prahlad Pd.
Modi  v. Tikaitni Faldani Kunari (2). 1In the latter case,
the Patna High Court held that a transaction simlar to the
one we are concerned in this case, in substance amounted to
allocation of fund to be appropriated towards the debt and

therefore it is ail equitable assignnment. No deci sion
taking a contrary view has been brought to our notice. We
think that the rule laid down in the above decisions is a
sound rule as it advances the interest of justice. We

accordi ngly adopt that rule.

There was great deal of controversy as to whether on the
strength of the equitable assignment in its favour, the Bank
could execute the decree, -even when the decree-holder
(appel l ant) does not want that it should be executed. Shr
Chagl a argued that ‘an executing court cannot go behind the
decree; it has to execute the decree as it stands; so far as
that court is concerned, the only person who can execute the
decree is he whose name is shown in the -decree as the
judgrment-creditor; . unless the decree has been transferred,
and the transfer in question recognised under O XXI, r. 16
of the Code of Civil Procedure, the court has no. power to
execute the decree when the judgment creditor does not want
it to be executed. He urged that as the decree was not
transferred to the Bank either in witing or by operation of
law, nor was there any recognition by court of |'such a
transfer, the Bank was inconpetent to execute the decree in
its own right. He was enphatic that the only method by
whi ch an assignee of a decree can execute the decrees i's by
having recourse to O XXlI, r. 16. As the Bank cannot  avai
of that provision the execution cannot be proceeded’ wth.
In support of those contentions Shri  Chagla invited our
attention to various decisions. It is not necessary for _us
to go into those controversies in view of the decision of
this Court in Jugul kishore Saraf (3). Therein this~ Court
hel d that an equitabl e assignee of a decree who cannot have
the benefit of O XX, r. 16 can still execute -the _decree
under s. 146 of the Code of Civil Procedure. Shri~ Chagl a
contested the correctness of that decision and desired that
the question of [|aw should be reconsidered by a |arger
Bench. We are bound by that decision and no. conpelling
circunst ances were nade out for its reconsideration

It is true that the -execution application shows “that the
applicant is the appellant and the Bank is nerely acting as
his agent. In other words, the Bank did not purport to
execute the decree in its own name or in exercise of its own
right. Wen the execution application was filed, there was
no dispute between the appellant and the Bank. Hence the
Bank | evied execution of the decree in

(1) (1885) I.L.R IX Bom 311. (2) Al.R 1956 Patna 233.
(3) [21955] 1 S.C R 1369.
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the nanme of the appellant as provided in the power of
attorney. The controversy between the parties arose during
the pendency ,of the execution. It is only thereafter that
it becane necessary for the Bank to assert its own right.
It serves no useful purpose to direct t he pr esent
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application to be closed nerely because it, was made in the

nane of the appellant. In view of our earlier conclusions

it will be still open to the Bank to | evy fresh execution of

the decree. It will be in the interest of the appellant as

well as the Bank to allow the present application to go on.

For the reasons nentioned above, this appeal is dismssed

with costs.

G C Appeal dism ssed.
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