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1. This civil appeal is filed by the State of Mharashtra
after obtaining special |eave to appeal from this  Court
under Article 136 of the Constitution of India. It seeks to
chal | enge the decision rendered by 1earned single Judge of
the Bonbay High Court in Special Civil Application No. 3525
of 1976 decided on 30th Septenber 1976/ 1st Cctober, /1976.
In order to appreciate the grievance of the appellant State,
it will be necessary to have a glance at a few introductory
facts. The respondent-1landl ord was possessed of various
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pieces of agricultural lands situated in Malkhed, ~ Tal uk
Darwha in Yavatnmal District of Maharashtra State. He had
filed a return of agricultural |and holding under Section 12
of the Maharashtra Agricultural Lands (Ceiling on Holdings)
Act, 1961, (hereinafter referred to 'the Act’).: It was
found that he was holding surplus agricultural land to the
extent of 124 acres and 13 guntas. The enquiry conducted by
the Conpetent Authority under the Act that there were 6.20

acres of potkharb lands in all the holdings  of t he
appel | ant . The family of the surplus holder consists of
three nmenbers. The enquiry further revealed that the

respondent surplus holder had agreed to sell survey Nos. 12,
13 and 14 neasuring in all 51.08 acres on the basis of Sauda
Chittis executed on 1.4.1968. The respondent contended that
these | ands covered by Sauda Chittis, that is, agreenents of
sale, cannot be included in his holding. The conpetent
authority did not allow these transactions by treating them
to be invalid. He held that they were hit by Section 10 of
the Ceiling Act. After taking all these facts into
consi deration, the respondent was found to be in possession
of 64.13 acres land over and above the <ceiling area.
Aggrieved by this order, the respondent presented an appea
before the Mharashtra Revenue Tribunal. The said appea
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cane to be dismssed by the Tribunal on 23rd April, 1976.
The respondent thereafter filed a wit petition under
Article 227 of the Constitution of India in the Nagpur Bench
of the Bonbay H gh Court. The |earned single Judge of the
Hi gh Court by his aforesaid order allowed the wit petition
by taking the viewthat though these agreenents dated
1.4.1968 were hit by Section 10 of the Ceiling Act, the
concerned transfers were protected by Section 53A of the
Transfer of Property Act, and as the respondent surplus
hol der- was not In actual cultivation of these |ands on the
conmencenent date, the Tribunal was in error in confirmng
the order of the original authority adding these lands to
the holding of the respondent. The |earned Judge further
took the view that nerely because of unregi stered agreenents
entered into by the Iand holder it was not possible to give
an extended neaning to Explanation 11 to Section 10(1) of
the Ceiling Act and, therefore, the nmatter was required to
be re-exam ned in the context of the provisions of Section
2(14) of the Ceiling Act which requires a |lawful and actua
possession ~of the |land either as an owner or a tenant. It
was also required to be found out whether the |and hol der
had parted with the possession of |ands covered by the
agreements of sale and whether they were genuine contracts
of sale or not. Accordingly the order of the Tribunal was
set aside and the matter was remanded for a fresh decision
of the Tribunal

2.1t is vehenently contended by | earned counsel for the
appel l ant-State that the entire approach of  the |earned
single Judge of the Hi gh Court was erroneous and the order
of remand as passed by the | earned single Judge is contrary
to the very schene of the Act especially Section 10 read
with Section 8 of the Act and no further enquiry was
required as wongly assunmed by the | earned single Judge. In
this connection, the |earned counsel subnitted that the
facts are not in dispute. Three survey Nos., nanely, survey
Nos. 12, 13 and 14 neasuring 51.08 acres were admttedly
conveyed to the prospective purchasers transferees by Sauda
Chittis dated 1.4.1968. These Sauda Chittis or agreenments of
sal e were unregi stered. That
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once that happened on a conbined operation of the first
Expl anation to Section 10 and Section 8, these agreenents
woul d be covered by the sweep of the second Explanation to
Section 10. Consequently, it has to be held that these
transactions regarding survey Nos. 12, 13 and 14 would be
treated to have seen the light of the day between 26th
Septenber, 1970 and the conmencenent date. Ther ef or e,
Section 10(1)(a) would get attracted and would treat these
transactions to have been entered in anticipation of or in
order to avoid or defeat the object of the Anmending Act,
1972 and consequently as | aid down by Section 10 sub-section
(1), lands covered by these transactions have to be | taken
into consideration in calculating the ceiling area of the
transferor of such lands. Once these facts arc undi sputedly
established on record, the legal effect of these established
facts would flow fromthe statutory scheme and no further
enquiry is contenplated as wongly assuned by the |earned
single Judge of the High Court. That the Tribunal’'s order
was required to be confirmed instead of being interfered
wi t h. The question of applicability of Section 53A of the
Transfer of Property Act was totally irrelevant for deciding
the present controversy, that Section 3 subsection (1) had
no effect on the automatic operation of the schene of
Section 10O It was, therefore, contended that the order
under appeal suffers froma patent error of |aw
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3.M. Lalit, Ilearned senior counsel for the respondent
submitted that Explanation 11 to Section 10 creates a rule
of evidence and even assumi ng that an unregi stered transfer
prior to 26th Septenber, 1970, is to be ignored, still the
guestion would remain whether these |ands were part of the
hol di ng of the person concerned as required by Section 3(1)
whi ch denotes the holding of any excess land. In this con-
nection enquiry into the question whether the per son
concerned was holding the land lawfully and was In actua
possession of the |and as owner or tenant as laid down by
Section 2(14) read with Section 3(1) would be required to be
undertaken on evidence and precisely for that reason the
matter was renmanded by the learned single Judge to the
Tri bunal . It was alternatively contended t hat t he
transferees of such |ands could be said to be deened tenants
under Section 4 of the Bonmbay Tenancy and Agricultural |ands
Act, and even on that ground the Jlands held by such
transferees as deened tenants could not be clubbed with the
hol di ng of the transferor

4, Havi'ng~ given our anxious consideration to the riva
contentions, we have reached the conclusion that the order
of |earned single Judge cannot be sustained. The reasons
are obvious. The Ceiling Act lays down a ceiling on the

hol ding of land by the person concerned. . As laid down by
Section 3(1), subject to the provisions of Chapter 2 and

Chapter 3, no person or famly wunit shall after the
conmencenent date hold Iand in excess of the ceiling area as
det er m ned in the manner provided in the Secti ons
herei nafter. The words "to hold the |and" are  defined by
Section 2(14) to be lawfully in actual possession of |and as
owner or as tenant -and holding shall be construed
accordi ngly. "Omer" is defined by Section 2(21) to the

effect that |andowner woul d include the person holding the
and as occupant or superior holder as defined in the Code
or as |lessee of Covernnent, nortgagee in-possession and a
person holding land for his naintenance. "Tenant" as
defined under Section 2(30) is a person who holds /land on
| ease and
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includes a person who is deermed to be a tenant wunder the
rel evant tenancy |aw and | andl ord nmeans a person from whom
land is held on | ease by a tenant and includes a person - who
is deened to be a landlord under the rel evant tenancy |aw.
A conjoint reading of aforesaid parts of Sections 2 and 3
makes it clear that in order to conpute the holding of any
land by the owner it should be shown that the concerned
| ands are in actual possession of the occupant as owner. It
is not the case of any one that respondent is a tenant. He
is no doubt the owner of the |land and even under ~ Sauda
Chittis survey Nos, 12, 13 and 14 have not gone out of the
ownership of the respondent, as it Is well settled that an
agreement of sale creates no interest in the transferee in
order to divest the transfer or of his ownership of the
| and. It is no doubt true that on the comrencenent date,
the respondent was not in actual possession and cultivation
of survey Nos. 12, 13 and 14 and, therefore, if Section 3(1)
had stood alone then in the light of Section 2(14), these
| ands covered by the agreenents of sale dated 1.4.1968 woul d
have got excluded from cal cul ati on but the situation changes
when we turn to Chapter 3. As we have noted earlier Section
3(1) itself is subject to the provisions not only of Chapter
2 but also of Chapter 3. Wien we turn to Chapter 3 we find
that it deals with restriction on transfer and acquisition
of land and consequences of contravention. This Chapter
ha,-, nothing to do with the actual cultivation of the |and
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by the owners but despite the fact that they may not be in
actual cultivation of these |ands which are transferred, if
these transferred |l ands are hit by any of the provisions of
Chapter 3, such transaction get ignored and the transferred
land will have to be added back to the hol ding of the owner
for purpose of computing the ceiling and excess | ands owned
by him W nmmy in this connection profitably refer to
Section 10(1) with its Explanation as well as subsection (2)
t her eof which read as under: -
"S. 10. Consequences of certain transfers and
acqui sitions of |and.
(1) if -
(a) any person or a nmenber of a famly unit,
after the 26th day of Septenber, 1970 but
before the commencenent date, transfers any
land in anticipation of or in order to avoid
or defeat~ the object of the Anending Act,
1972, or
(b) any land is transferred in contravention
of section 8 then, in calculating the ceiling
area which that person, or as the case may be
the famly unit, is entitled to hold, the |and
SO transferred shal | be t aken into
consi deration, and the 1land exceeding the
ceiling area so calcul ated shall be deemed to
be in/ excess of the ceiling area for that
hol di ng, notwi t hst anding that t he | and
remaining with himor with the famly unit may
not in fact be in excess of the ceiling area.
I f by reason of’ such transfer, the holding of
a person, or as the case nay be, of the famly
unit is less than the area so calculated to be
in excess of the ceiling area, then ‘all the
| and of the person, or as the case may be, the
famly wunit shall be deemed to be surplus
land, and out of theland so transferred and
in possession of the transferee (unless such

| and is liable to forfeiture under t he
provisions of subsection (3), land to the
extent of such deficiency shall, subject to

rules nmade in that behalf, also be deemed to
be surplus land, notwthstanding that the
hol ding of the transferee may not in fact be
in excess of the ceiling area.
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Expl anation - For the purposes of clause (a)
"transfer’ has the sane meaning as in section
8

Ail transfers nade after the 26th day of
Septenber 1970 but before the comrencenent
date, shall be deermed (unl ess the contrary

proved) to have been made in anticipation of
or in order to avoid or defeat the object of
the Anendi ng Act, 1972.

Expl anati on For the purposes of this sub-
section, a transfer shall not be regarded as
made on or before 26th Septenber, 1970 if the
docunent evidencing the transfer s not
regi stered on or before that date or where it

is registered after that date, it 1is not
presented for registration on or before the
said date

(2) If any land is possessed on or after the

conmencemnent date by a person, or as the case
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may be, a family unit in excess of the ceiling
area or if as aresult of acquisition (by
testanentary disposition or devolution on
death or by operation of law) of any land on
or after that date, the total area of |and
held by any person or as the case may be, a
famly wunit, exceeds the ceiling area, the
land so in excess shall be surplus land."
5. A nere |ook at sub-section (1)(a) of Section 10 shows
that iif any person or a nmenber of a family unit after the
26t h day of Septenber 1970, but before the commencenent date
which is defined by Section 2(6a) as 2.10.75, transfers any
land in anticipation of or in order to avoid or defeat the
object of the Amending Act, 1972, then in <calculating the
ceiling area which that person or as the case may be the
famly wunit is entitled to hold, the land so transferred,

shall be added back into the transferors holding and
accordingly the holding shall be computed for arriving at
the excess holding beyond the  ceiling area. As per

Expl anation® 1 to Section 10 all transfers nade after the
26t h day of Septenber 1970 but before the conmencenent date
shal | be deened (unless the contrary is proved) to have been
made in anticipation-of orin order to avoid or defeat the
object of the Amending Act. This fiction wll arise in
connection wth all such transfers effected between the
aforesaid two termni which represent between them a grey
ar ea. It is no doubt true that exfacie the  transfers had
taken place much' prior to 26th Septenber, 1970 and,
therefore, they would not be covered by the sweep of the
first Explanation of Section 10, but then follows the second
Expl anati on which states that for the purpose of sub-section
(1) of Section 10, a transfer shall not be regarded as nmade
on or before 26th Septenber, 1970, if the docunent
evidencing the transfer is not registered on or before that
dat e. We are not concerned with the second part of the
Expl anation as it is not the case of the respondent that
these agreenent were registered at any tine after 26th
Septenber, 1970. It is not in dispute that these agreenents
of sale were unregistered docunents. Therefore, by the
sweep of Explanation 11 they will have to be treated to be
transfers nmade after 26th Septenber, 1970 and would fal
within the grey area as indicated by Section 10(1)(a) read
with the first Explanation and woul d be deenmed unless the
contrary is proved, to have been nade in anticipation of ~ or
in order to avoid or defeat the object of the Amending Act
1972, as it is not the case of the respondent that they were
entered into at any time after the commencenent date. How-
ever, Shri Lalit vehenently contended that Explanation 11 to
Section 10 cannot apply for the sinple reason that an
agreenment of sale is not a transfer as understood by the
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Transfer of Property Act. That may be so. However, ‘as laid
down in the Act, for the purpose of clause (a) of Section 10
Transfer has the sane neaning as in Section 8, as stated in
the first Explanation. Then we turn to Section 8 and find
Expl anati on giving neaning of transfer. It |lays down that
"Transfer neans transfer, whether by way of sale, gift,
nortgage with possession, exchange, |ease, assignnent of |aw
for maintenance, surrender of a tenancy or resunption of
land by a | andl ord or any other disposition, whether by act
of parties mnmde inter vives or by decree or order of a
court, Tribunal or authority (except where such decree or
order is passed in a proceeding which is instituted in such
court, tribunal or before such authority before the 26th day
of Septenber 1970) but does not include transfer by way of
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sale or otherwise of land for the recovery of land revenue
or for suns recoverable as arrears of l|and revenue, or
acquisition of land for a public purpose under any law for
the time being in force."

(Enphasi s suppl i ed)
6. This Explanation to Section 8 gets engrafted in Section
10(1)(a) by virtue of first explanation to Section 10(1).
The Explanation to Section 8 clearly covers all types of
transfers by way of sale, gift, nortgage, exchange, |ease,
assi gnment of land for maintenance, surrender of tenancy or
resunmption of land, which are different forns of transfers
but the said termal so includes any other disposition made
inter vives or by decree or order of the court. The words
"any other disposition’ would clearly include transfer of
possessi on of |ands under an agreenent of sale by the owner
to the transferee who is the prospective purchaser as such
transfer of possession is made by act of parties. In fact
the learned single Judge has also held that in view of
Section 8 read with the first Explanation even the second
Expl anati'on‘to Section 10 woul d get ‘attracted. However, in
his view, before the |ands covered by such unregistered
agreenments arc added back to the hol ding of the owner it has
to be established whether the owner has proved to the
contrary, nanel y, the transaction was not made in
anticipation of or/in order to avoid or defeat the object of
the Anmending Act, 1972. Now it nust be kept in view that
nowher e before the Tribunal nor ~before- the origi na
aut hority any such clear cut defence was put forward by the
respondent nor had he made any effort to prove to the
contrary for getting out of the sweep of the first
Expl anation to Section 10(1)(a) read with Explanation 11
thereof It was not his case that these transactions were
genui ne ones which were absolutely needed to be entered into
by the owner in favour of the transferees and they had noth-
ing to do wth the Anending Act. As such was not his
defence there arose no occasion to prove such a defence.
II'l's contention was on the contrary solely to the effect
that this is not a transfer at all as contenplated by the
Expl anati on and that the transferee was protected by Section
53 A of the Transfer of Property Act and that the owner was
not in actual possession of these |lands on the conmmencenent
date. These contentions are totally irrelevant for deciding
the applicability to twin Explanations to Section 10(1)(a)-
Whet her the transfer is protected by Section 53 A° of the
Transfer of Property Act or not is, not relevant for
deciding the applicability of Section IO 1)(a). Whet her
the respondent was in cultivation of these | ands or not was
equally irrelevant when the question of adding back of the
transferred lands in
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the holding cones lip for consideration in the “light of
Section 10(1)(a). Consequently, it rmust be held that al
these survey Nos. 12, 13 and 14 neasuring 51.0 acres were
transferred wi t hin the neaning of Secti on 10(1)(a)
Expl anation 1 and 1 before 26th Septenber, 1970 otherw se
than by registered docunents and hence they were to be
ignored and as per the sweep of the first and second
Expl anation to Section 10(1)(a), they were deened to have
been nade after 26th Septenber 1970 in anticipation of or in
order to avoid or defeat the object of the Anmending Act.
The respondent, as seen earlier, has failed to plead and
prove to the contrary though anply opportunity was avail abl e
to the respondent for doing so before both the authorities,
nanmely, the first authority as well as Maharashtra Revenue
Tribunal. The respondent could not have been given a second
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innings in this connection for proving a case never pleaded
by him Once that conclusion is reached the result becones
obvi ous. These transfers of land will he treated to have
been nade in anticipation of or in order to avoid or defeat
the object of the Amending Act, 1972, during the grey period
after 26th Septenber, 1970 and before the comrencenent date.
Consequent |y, as laid down by Section 10(1) (a) in
calculating the area which the transferor is entitled to
hold these transferred | ands shall be taken into consider-
ation meani ng thereby they will be added back to the hol ding
even though he may not be in actual cultivation thereof on
the comencenent date and after adding these l|ands the
excess ceiling land woul'd have to be determ ned. That is
precisely what is done by the original authority and it is
this decision which was confirned by the Mahar asht ra
Tribunal, The said decision of the Maharashtra Tribunal was
perfectly justified both in law and on facts. Hence the
| earned single Judge was in error ininterfering with the
sai d deci sion-of the Tribunal

7. Bef ore parting with the di scussion on the nmain question
consi dered by the Tribunal, we may refer to the alternative
contention of Shri Lalit. Hesubmitted that the transferee
woul d becone a deened tenant under the Bombay Tenancy Act.
In this connection, reliance was placed on a decision of
this Court in the case of Dhaya Lal and OQhers v. Rasu

Mohamad Abdul Rahim (1963 (3) SCR 1) which has taken the
view that for becom ng a deened tenant a person would be in
[awful cultivation of somebody’s land and should not be in
any of the excepted categories as indicated in Section 4 of
the Tenancy Act. W fail to appreciate how this contention
can be of any assistance to the respondent. The transferees
have never clainmed that they were deened tenants under the
agreenments of sale. No orders of tenancy authorities
declaring the transferred to be deened tenants under Section
4 of the Tenancy Act are brought on record. There was not
even a whi sper on the part of the respondent to that effect
before all the authorities below(including the High Court.
Such a totally new case requiring investigation ‘of /facts
cannot be permitted to be raised for the first tine in these
proceedi ngs before us. Even otherwise, such a contention is
totally foreign to the scope of the present proceedings In
this case we arc not concerned with transferees’ hol di ngs of
| ands. We arc concerned with the short question about the
extent of the holding of the agricultural |ands by the
respondent on the commencenent date, and for deciding that
guestion, Section 3(1) read with Section 10 would be the
only rel -
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event provisions. Alleged deened tenancy of the transferees
which is not in issue in this proceeding has to be treated
to be totally irrelevant. This contention, therefore,
st ands rej ect ed.

18.1n the result this appeal succeeds. The i mpugned
judgrment of the High Court is quashed and set aside. The
wit petition of the respondent will stand di sm ssed and the
order of the Maharashtra Tribunal dated 23.4.76 in Ceiling
Appeal No. 343 of 1976 as confirnming the order passed by the
Surpl us Land Determination Tribunal No.3, Darwha in Ceiling
Case No. 221/60-A (5) will stand restored. 1In the facts and
circunstances of the case, there will be no order as to
costs throughout.
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