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ACT:

I ncome Tax Act, 1961- Sec.132- Interpretation of Sub-
sec. (1) -Seizure of books of account 'and docunents-Sub-
sec.(8) retention of books beyond 180 days of seizure-Read
with sub-secs. (10) & (12) -lnpose statutory obligation on
Revenue to comunicate Conmi ssioner’s approval and recorded
reasons of the authorised officer to person entitled for
return of books. Ret enti-on of books- Wt hout such
comuni cat i on- unl awf ul

HEADNOTE

The Revenue who had seized the books of account and
docunents of the assessee under (sec. 132(1) of the Incone
Tax Act, 1961 did not return the sanme to the assessee after
a period of 180 days of the seizure. The assessee filed a
wit petition in the Hgh Court inter alia praying for a
direction to the Revenue to return the said  books  of
account. The assessee subnmitted that the retention of the
sei zed books of accounts and docunents beyond the period of
180 days was illegal and invalid inasnmuch as neither the
approval accorded by the Comni ssioner of I|ncome Tax for such
extended retention nor the recorded reasons of the Income
Tax O ficer on which such approval was based  had been
comunicated to him A single Judge of the High Court held
that the retention of the books and docunents . beyond 180
days was unlawful. A Division Bench dism ssed the Revenue’'s
appeal. In these appeals the Revenue subnmtted that sec.
132(8) of the Act did not inmpose any obligation on the
Revenue to comunicate the approval of the comm ssioner or
the recorded reason of the Income Tax O ficer on whichit is
based to the person from whose custody the books of accounts
and documents had been sei zed.

Di sm ssing the appeal s,
N

HELD: It is true that sub-sec.(8) of sec. 132 of the
Income Tax Act, 1961 does not in terns provide that the
Conmi ssioner’s approval of the recorded reasons on which it
m ght be based should be comunicated to the concerned
person but since the person concerned is bound to be
materially prejudiced in the enforcement of his right to
have such books and documents returned to himby being kept
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i gnorant about the factumof fulfilnment of either of the two
conditions laid down therein it is obligatory wupon the
Revenue to comunicate the Conmi ssioner’s approval as al so
the recorded reasons to the person concerned. |In the absence
of such comunication the Conmm ssioner’s decision according
his approval will not becone effective. [823 H 824 A]

Mor eover, sub-sec.(10) of sec.132 confers wupon the
person legally entitled to the return of the seized books
and docunents a right to object to the
818
approval given by the Comm ssioner under sub-sec.(8) by
maki ng an application to the Central Board stating therein
the reasons for such objection and under sub-sec.(12) of
sec.132 it is provided that the Central Board may, after
giving the applicant an opportunity of being heard pass such
orders as it thinks fit. It  is obvious that w thout the
know edge of the factum of the Conm ssioner’s approval as
al so of~ the recorded  reasons on the basis of which such
approval has been obtained it wll not be possible for the
person to whom the seized books or docunents belong to make
any effective objection tothe approval before the Board and
get back his books or docunments. [824 B-(

The scheme of sub-secs (8), (10) and (12) of sec.132
makes it anply clear that there is a statutory obligation on
the Revenue to comunicate to the person concerned not
nerely the Conm ssioner’s approval but the recorded reasons
on which the sane has been obtained -and that such
conmuni cati on must = be nade as expeditiously as possible
after the passi ng of the order of approval by the

Conmi ssi oner and in default of such expedi ti ous
conmuni cation any further retention of the seized books or
documents woul d becone invalid and unlawful: It is obvious

that such obligation arises in regard to every approval of
the Conmi ssioner that m ght have been accorded fromtine to
time. [824 D F]

JUDGVENT:

ClVIL APPELLATE JURI SDICTION. G vil Appeal No. 1652 of
1973.

Appeal by Special leave fromthe Judgnent and Order
dated the 25th June, 1973 of the Calcutta Hi gh Court in
Appeal No. 233 of 1970.

W TH
Civil Appeal Nos. 759-760 of 1973

From t he Judgnent and Order dated the 2nd June, 1972 of
the Calcutta H gh Court in Appeal from Oiginal O der. Nos.
155 & 158 of 1970.

AND
Cvil Appeal No. 661 of 1975

Fromthe Judgnment and Order dated the 15th March, 1974
of the Calcutta H gh Court in Appeal No. 96 of 1972.

V.S. Desai, B.B. Ahuja and Mss A Subhashini for the
Appel lant, in CA 1652 of 1973.

819

S.T. Desai, Mss A Subhashini for the Appellants in
CA. Nos. 759-760 of 1973 & 661 of 1975.

Sanj ay Bhattacharya, Rathindas and K. Kathazarika for
the Respondent in CA No. 1652 of 1973.

V. B. Saharya for the Respondent in CA No. 759 of 1973.

N. S. Das Behl for the Respondent in CA. No.760 of 1973.

D.N. Mukherjee for the Respondent in CA  No.661 of
1975.

The Judgrment of the Court was delivered by
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TULZAPURKAR, J. All these appeals, at the instance of
the Conmi ssioner of Incone-tax, raise a commpn question
whet her the Revenue is under a statutory obligation to
conmuni cate to the person (from whose custody books of
account and docunents have been seized under section 132(1)
of the Incone-tax Act, 1961) the approval obtained fromthe
Comm ssioner of |Inconme-tax and the recorded reasons of the
Aut horised O ficer/lncome Tax Oficer on which such approva
is based for the retention of the seized books of account
and documents by the Departnment for a period exceeding 180
days from the date of seizure under sec. 132 (8) of the
I nconme-tax Act, 1961 ?

Since in all these ‘appeals the facts giving rise to
aforesaid question are almobst simlar, it wll suffice to
indicate briefly the facts obtaining in Ms. Oiental Rubber
Wrk's case (Civil Appeal No. 1652 of 1973). Under a proper
aut horisation issued in that behal f under sec. 132(1) of the
Act, on 17th February, 1965 a 'search was conducted by the
I nconme-tax Departnment in the factory prenises at Kantalia as
well as ‘the offices and godown at WMhatma Gandhi Road
Calcutta belonging to the respondent-assessee and various
books of account and docunents were seized from the
af oresaid prem ses. After lawfully carrying out t he
af oresaid search and seizure, the respondent-assessee was
gi ven opportunity /to inspect the seized books and docunents
as also to nake copies of the entries. The concerned |Incone
Tax O ficer then issued a notice to the respondent assessee
under Sec. 142(1) ‘of the Act in~ connection wth its
assessnment for the assessnent year 1964-65 and after giving
several hearings which were attended by the respondent-
assessee or its representative the assessnent for the said
year was conpl eted under section 143(3) of
820
the Act on 5th February, 1969. Notwithstanding the passing
of such assessment order on~ 5th - February, 1969, the
respondent - assessee on 27t h. February, 1969 noved the
Calcutta High Court by way of ‘a'wit under Art. 226 of the
Constitution inter alia praying (a) for a direction to the
Comm ssioner of |Inconme-tax and the concerned Authorized
Oficer/lncone Tax Oficer to return forthwith the said
books of account, documents and papers etc. -seized as
aforesaid and to cancel or rescind the warrant  of
aut horisation issued wunder sec. 132(1) of the Act and (b)
for a mandanus comandi ng the concerned Incone Tax O ficer
not to proceed with the assessnent for the assessnent year
1964-65 wuntil the return of documents seized on 17th
February, 1965. The main submssion of the respondent-
assessee was that the retention of the seized books of
account and docunents beyond the period of 180 days fromthe
date of the seizure (17th February, 1965) was illegal and
invalid inasmuch as neither the approval accorded by the
Commi ssioner of Inconme-tax for such extended retention nor
the recorded reasons of the Authorized Oficer/Income Tax
Oficer on whi ch such approval was based had  been
conmuni cated to the respondent/assessee and that wi thout the
return of the seized books of account and docunents no
assessment for the concerned assessnment year 1964-65 coul d
be proceeded wth or nade. On behalf of the Revenue it was
pointed out that the concerned Incone Tax Oficer had
recorded his reasons seeki ng approval of the Conm ssioner of
I ncome-tax for extended retention of the seized books of
account and docunents and had obtained approval of the
Comm ssioner of Inconme-tax for such extended retention from
time to tinme and therefore such retention of the seized
books and docunents beyond 180 days was perfectly |legal and
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valid that there was no obligation under sec. 132(8) of the
Act to comunicate the Conmissioner’s approval for such
extended retention or the, recorded reasons of the Incone
Tax Oficer therefor to the respondent-assessee and that in
any event due inspection of the seized books and documents
was afforded to the respondent assessee who was also
permtted to take copies of the entries in the books and
after giving proper hearing to the respondent-assessee the
assessment for the year 1964-65 had been validly conpleted
on 5th February, 1969 1ong before the respondent-assessee
approached the Court and obtained a Rule Nisi. A |learned
Si ngl e Judge of the High Court held that the seized books of
account and other docunents could not be retai ned beyond the
peri od of 180 days w thout a conplete and effective order of
approval for such extended retention of the said books and
documents and that since the approval of

821

the Commi ssioner and the recorded reasons therefore had not
been comuni cated to the respondent-assessee, the retention
of the books and docunments beyond 180 days was unlawful. The
| ear ned Judge, therefore, ordered the issuance of a nandanus
directing the Conmissioner and the concerned |nconme Tax
Oficer to return all the seized books and docurments and he
further ordered that the concerned Inconme Tax O ficer shal
be at liberty to conplete the assessnent for the year 1964-
65 after the return/ of the said books and docunents and
after issuing afresh statutory noti ces under section
142(1)/143(2) of the Inconme-tax Act to the respondent-
assessee. In rendering the aforesaid decision, the |earned
Judge followed two earlier decisions of his own H gh Court
in Mahabir Prasad Poddar’s case decided by T. K. Basu, J.
and his own decision in C K Wdhwa's case (which is the
subject matter of the conpanion Civil Appeal No.760 of 1973
before us). At the instance of the Conm ssioner of Income-
tax, an appeal was preferred to the Division Bench of the
H gh Court being Appeal No. 233 of 1970. The self-same
contentions were urged on behalf of the Revenue in the
appeal and it was specifically subnitted that the assessnent
for the assessnent year 1964-65 having been conpleted on 5th
February, 1969 |ong before the rule nisi had been issued,
the direction given by the |earned Single Judge with regard

tothe liberty to complete the assessnent for the -said
assessment year had becone infructuous. The Division Bench
however, negatived all the contentions a disnmssed the

appeal affirming all the directions given by the |earned
trial Judge. The Revenue has cone wup in appeal to this
Court.

Counsel for the Revenue wurged two points before us in
support of this appeal. |In the first place, +the counse
urged that section 132(8) of the Income-tax Act, which deals
with the extended retention of the seized books and
docunents in excess of the period of 180 days fromthe date
of the seizure nerely provides that for such extended
retention the Authorised Oficer/the concerned Income Tax
Oficer has to record his reasons in witing in that behalf
and has to obtain the approval of the Conmi ssioner of
I ncome-tax for such extended retention and there is no
obligation inposed by the said sub-section to comunicate
the approval of the Commi ssioner of the recorded reasons of
the 1.T.O on which it is based to the person from whose
custody the books and docunents have been seized or to the
person legally entitled to such books and docunents and
therefore the Hi gh Court erroneously held that such extended
retenti on of the seized books and docunents without
conmuni cati ng the
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Conmi ssi oner’s approval and the reasons on which it is based
was unlawful or illegal. Secondly, the counsel contended

that in any event since proper opportunity to inspect the
sei zed books and documents and to make copies of the entries
was given to the respondent/assessee and since after issuing
proper notices and giving hearing to the respondent-
assessee, the assessnent for the assessnent year 1964-65 had
been conpleted |ong before the issuance of the rule nisi,
the sane ought to have been wupheld as binding on the
respondent assessee. In other words, according to the
counsel for the Revenue, the unauthorised retention of the
sei zed books and docunents beyond 180 days, if any, could
not render the assessnent for the year 1964-65 properly made
i nvalid. Counsel further pointed out that the respondent-
assessee had even preferred appeals to higher authorities
chall enging the said assessment on merits. It nmay be stated
that Counsel for the respondent-assessee in this appea
conceded that ~in all the circunmstances of the case the
assessnent al ready nade on 5th February, 1969 should be
allowed to stand subject ~of course  to the result of the
appeal s that have been preferred by the respondent assessee
against it. In this view of the matter, the second
contention urged by Counsel for the Revenue in this appea
has to be accepted and the assessnent for the assessnent
year 1964-65 nmade on 5th February, 1969 subject as aforesaid
to be wupheld. That |eaves for consideration the first
contention, which as we have indicated earlier, is comon to
all the appeals.

In order to decide the aforesaid contention.it will be
desirable to set out the material provisions of sec.132 of
the Act, nanely, sub-secs.(8), (10) and (12) thereof, which
run as foll ows:

"132 (8) The books of account or other documents
sei zed under sub-section (1) or sub-section (1A) shal
not be retained by the authorised officer for a period
exceedi ng one hundred and eighty days fromthe date of
the seizure wunless the reasons for retaining the sane
are recorded by himin witing and the approval ‘of the
Commi ssi oner for such retention i s obtained:

Provi ded that the Commi ssioner shall not authorise
the retention of the books of account and other
docunents for a period exceeding thirty days after al
the proceedings wunder the Indian Incone-tax Act, 1922
(XI' of 1922), or this Act in respect of the-years for

823

whi ch the books of account or other docunents are

rel evant are conpl eted

(10) If a person legally entitled to the books of
account or other docunents seized under sub-section (1)
or sub-section (1A) objects for any reason to the
approval given by the Comm ssioner under sub-section
(8), he my make an application to the Board stating
therein the reasons for such objection and requesting
for the return of the books of account or other
docunent s.

(12) On receipt of the application under sub-
section (10) the Board may, after giving the applicant
an opportunity of being heard, pass such orders as it
thinks fit."

On a plain reading of the aforesaid provisions it wll
be clear that ordinarily the books of account or other
docunents that nmay be seized under an authorisation issued
under sub-sec. (1) of sec.132 can be retained by the
aut hori sed officer or the concerned Income-tax officer for a
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period of one hundred and eighty days from the date of
sei zure, whereafter the person from whose custody such books
or docunents have been seized or the person to whom such
books or docunents bel ong becones entitled to the return of
the sanme unless the reasons for any extended retention are
recorded in witing by the authorised officer/the concerned
I ncome Tax O ficer and approval of the Comm ssioner for such
retention is obtained. In other words two conditions must be
fulfilled before such extended retention becones perm ssible
inlaw (a) reasons in witing nust be recorded by the
authorised officer or the concerned Inconme-tax Oficer
seeki ng the Conm ssioner’s approval and (b) obtaining of the
Conmi ssi oner’s approval for such extended retention and if
either of these conditions is not fulfiled such extended
retention will becone unlawful and the concerned person
(i.e. the person from whose custody such books or docunents
have been seized or the person to whom these belong)
acquires a right to the return of the sane forthwith. It is
true that = sub-sec.(8) does not in terns provide that the
Conmi ssioner’s approval or the recorded reasons on which it
m ght be based should be communicated to the concerned
person but in our Vview since the person concerned is bound
to be materially prejudiced in the enforcement of his right
to have such books  and docunents returned to himby being
kept ignorant about the factumof fulfilment of either of
t he

824

conditions it is obligatory upon the Revenue to comuni cate
the Commi ssioner’s ‘approval as also the recorded reasons to
the person concerned. In the absence of such communication
the Conmi ssioner’s decision according his approval will not
becone effective.

Mor eover, sub-sec.(10) confers upon the person legally
entitled to the return of the seized books and docunents a
right to object to the approval given by the Comm ssi oner
under sub-sec.(8) by making an application to the Centra
Board stating therein the reasons for such objection and
under sub-sec.(12) it is provided that the Central / Board
may, after giving the applicant an_opportunity of being
heard pass such orders as it thinks fit. It is obvious that
wi t hout the know edge of the factum of the Conmi ssioner’s
approval as also of the recorded reasons on the basis of
whi ch such approval has been obtained it wll _not be
possible for the person to whom the seized books  or
docunents belong to make any effective objection to the
approval before the Board and get back his books or
docunents. In our view the scheme of sub-secs. (8), (10) and
(12) of sec.132 nakes it anply clear that there is a
statutory obligation on the Revenue to communicate to the
person concerned not nerely the Conm ssioner’s approval but
the recorded reasons on which the same has been obtai ned and
that such communi cation nmust be made as expeditiously as
possi bl e after the passing of the order of approval by the

Conmi ssi oner and in def aul t of such expeditious
conmuni cating any further retention of the seized books or
documents would becone invalid and unlawful. It is obvious

that such obligation arises in regard to every approval of
the Conmi ssioner that m ght have been accorded fromtine to
time.

In the result the orders passed by the H gh Court
directing the return of the seized books of account and
docunents to the respondents in each of the appeals are
confirmed and the appeals (subject to the directions given
belowin two of then) are dismissed with no order as to
costs.
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In Civil Appeal No.1652 of 1973 the assessnent order
passed on 5th February, 1969 is upheld subject to the result
of the appeals that nmay have been preferred against it. In
Cvil Appeal No.661 of 1975 it is directed that the
assessment orders passed for the concerned assessnment years
woul d be subject to the appeals already preferred if any or
such as night be preferred in accordance with | aw, against
t he same.

H S K Appeal s di snmi ssed.
825




