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The Judgnent of the Court was delivered by

VENKATACHALI AH, CJI. The first batch of cases consists of both civi

appeal s and petitions for grant of special |eave preferred by the Revenue
assailing the correctness of the opinion pronounced by several Hi gh Courts
on a question of law referred to them for opinion on cases stated under
Section 256 of the Incone Tax Act, 1961.  In sone of the cases, there are
sone delays in filing them W condone the delays. In the special |eave
petitions, we grant special |eave. These are cases in which the High Courts
have hel d that subsidies grantedto industries on a percentage of the
capital cost are not deductible fromthe "actual cost" under Section 43(1)
of the Act for purpose of calculation of depreciation etc.

2. The second batch consists of matters in which the Hi gh Court has taken a
contrary view agai nst the assessee and where the assessee has come up in
appeal . There is thus a divergence of judicial opinion on this question

3. W may refer to the facts of one case on either side to place the
controversy in perspective.

In Cvil Appeal No. 2474 of 1991, the Conm ssioner of |ncome-tax, Andhra
Pradesh-1, Hyderabad has questioned the correctness of the order dated
28.11.90 of the Division Bench of the Andhra Pradesh H gh Court in Incone
Tax Case No. 267 of 1989, The respondent-assessee, Ms PJ. Chemicals Ltd.,
filed its return of incone for the assessnent year 1983-84 declaring a net
loss of Rs. 6,90,643. In the course of its return, the assessee had
capitalised the entire pre-operative expenditure anounting to Rs. 25, 64,395
and cl ai med depreciation thereon. There were, however, sone disal | owances
of the itens in this capitalisation and .a ratio of 80:20 was accepted as
the formula for ascertaining the capital. That, however, is not the
controversy in this appeal. The point is as to the-deductibility of a
central subsidy of Rs. 9,97,085 which the assessee had received fromthe
"actual cost" for purposes of calculation of depreciation etc. The Incone
Tax O ficer was of the opinion that the statutory concept of "actual cost"”
in Section 43(1) conpelled the deduction of this sumof Rs. 9,97,085. He
did so accordingly. In the appeal preferred by the assessee before the
Conmi ssi oner of | ncone Tax (Appeals)-11, Hyderabad, the appellate authority
following the Board' s Circular No. 190 dated 1.3.76 upheld the order of the
Income Tax O ficer and affirmed the deduction. Before the Appellate
Conmi ssi oner, the assessee had pl aced reliance on the decision of the
Andhra Pradesh Hi gh Court in Conm ssioner of Inconme Tax v. Godavari

Pl ywoods Ltd., (168) I TR 632; but the appellate authority was not

per suaded.

In the second appeal before the Income Tax Appellate Tribunal, Hyderabad
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Bench in I.TA. No. 1507/ Hyd./87, the Tribunal reversed the authorities
bel ow and al |l owed t he assessee’s appeal. The Tribunal said

“I'n this short appeal preferred by the assessee for assessment year
1983-84, the only substantial ground take pertains to the deduction of the
sum of Rs. 9,97,085 being the Central Subsidy fromthe cost of the rel evant
asset resulting in the slashing of allowance admi ssible under the incone-
tax Act.

2, W have heard the |l earned representative on both sides. On behal f of the
assessee reliance has been placed on a decision of the A P. High Court in
Conmi ssi oner of |ncone-Tax v, Godavari Plywood Ltd., (169) | TR 632 wherein
it has been held that a subsidy |like the case in made cannot be deducted in
conputing the actual cost and the depreciation will have to be cal cul ated
on the cost w thout deducting therefromthe subsidy amount."

4. At the instance of the Revenue, the Income Tax Appellate Tribuna
stated a case and referred the follow ng question of |aw for the opinion of
the H gh Court:

"Whet her on the facts and in the circunmstances of the case, the Incone-tax
Appel late Tribunal is justified in holding that Central Subsidy shoul d not
be deducted fromthe actual cost of assets for purpose of allow ng
depreci ati on?"

5. On a consideration of the matter the Hi gh Court following its earlier
view i n Godavari Pl ywoods' case (supra) answered the question in the
affirmati ve and agai nst the Revenue. The Revenue has now cone up in appeal

6. Cvil Appeal No, 3699 of 1990 is a case typical of the opposite point
of view where the assessee has cone up in appeal. The appellant, Ms Jank
Steel Tubes Pvt. Ltd., filed returns of income for the assessnent year
1978-79 declaring a loss. Sone tinme thereafter the appellant revised its
returns. It clained that the subsidy of Rs. 7,58,000 received by it should
not be deducted whil e computing depreciation on the "actual cost". The

I ncome Tax O ficer by his order dated 27.5.1980 rejected the claimof the
appel | ant and reduced the "actual ‘cost" by the ampbunt of the subsidy. The
appeal preferred by the appellant before the Comm ssioner of Incone Tax
(Appeal s) was dism ssed on 9,10,1980. The appellant filed a second appea
in |.TA No, 4810 (Del.)/80 before the Incone Tax Appellate Tribunal

Jabal pur Bench, Canp at New Del hi. The Tribunal has discussed this point in
Para 4 of the appellate order. It allowed the appellant- assessee’s claim

7. On the notion of the Revenue under Section 256(1) of the Incone Tax Act,
1961 the Tribunal referred the follow ng question of law for the-opinion of
the High Court (along with another question not relevant for this case)

"(2) Whether, on (he facts and in the circunstances of the case, the
capital subsidy of Rs, 7,58,000 received by the assessee should be deducted
fromthe value of the plant and nachinery and buil ding and sheds while

wor ki ng out the witten down value for allow ng depreciation to the
assessee under Section 32 of the Act for the accounting period relevant to
the assessment year 1978-797?7"

The High Court answered this question in the affirmative and in favour of
the Revenue observing:

"Turning now to the next question raised, which is with regard to capita
subsidy, it has been held by us in our earlier decisionin . T.R 22 of
1986 Conmi ssi oner of Income Tax v, Jindal Brothers, decided on March 14,
1989, that the ampbunt of subsidy received by the assessee has to be
deducted fromthe value of the assets while working out its witten down
val ue for purposes of depreciation. In terns thereof, this question is
answered in the affirmative in favour of revenue and agai nst the assessee.”
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The assessee has cone now up in appeal

8. The pronouncenents of the various H gh Courts on this point indicate a
sharp divergence of judicial opinion. The Hi gh Courts of Allahabad, Andhra
Pradesh, Bombay, Cal cutta, Gauhati, Cujarat, Karnataka, Kerala, Mdras,
Madhya Pradesh, Oissa and Raj asthan have taken a vi ew uphol ding the
assessees’ claim (See ; Lucknow Producers Co-opera-tive MIk Union Ltd. v.
Conmi ssi oner of |ncone-Tax, (143) | TR 60; Godavari Plywoods’ case (supra)
Comm ssi oner of Income-tax v, Elys Plas-tics Pvt. Ltd., (188) ITR 11
Conmi ssi oner of |ncone-Tax v. Dewas Synthetics (P) Ltd., (188) |ITR 16;
Conmi ssi oner of |ncone-Tax v. Meghal aya Pl ywood Ltd., (202) |ITR 343;
Conmi ssi oner of |ncone-Tax v. G ace Paper Industries Pvt. Ltd. and O's.,
(183) I TR 591; Conm ssioner of Inconme-Tax v. Dianond Di es Manufacturing
Corporation Ltd., (172) |ITR 655; Comm ssioner of Inconme-Tax v. Kerala State
Drugs and Pharnaceuticals Ltd., (184) |ITR 424; Srinivas |Industries v.
Conmi ssi oner of | ncone-Tax, (188) | TR 22; Conmi ssioner of |ncone-Tax v.
Steel Tubes of India Ltd:, (181) |ITR 90; Conmi ssioner of |ncome-Tax v.
Kal i nga Jute Products Pvt. Ltd., (196) ITR 633 and Conm ssi oner of |ncone-
Tax v. Anmbica Electrolytic Capacitors Pvt. Ltd. and Os., (191) |ITR 494,

The nature and i ncidents of the subsidies in the present batch of cases are
broadly simlar to the subsidies which came up for consideration in the
above cases.

9. The Punjab and Haryana H gh Court’s judgnments under appeal have taken
t he opposite view.

10. Such rebate as obtains on the point turns on the definition of "actua
cost", in Section 43(1) of the Incone Tax Act, 1961. Section 43(1l) provides
definitions of certain ternms andinter-alia stipulates that for pur-poses
of Sections 28 to 41 and 43, "actual cost" neans the "actual cost" of the
assets to the assessee, reduced by that portion of the cost thereof, if

any, as has been net directly or indirectly by any other person or
authority." Thus, if a portion of the cost is net directly or indirectly by
any person or authority, the "actual cost" would, for the purposes of the
af oresai d sec-tions, be cost mnus the subsidies. The "actual cost" of an
asset which should be given neaning in a comrercial 'sense, logically

i ncl udes whatever even any ot her person or authority has net; but the
legislative intent is that the assessee should not have the benefit of a
depreci ation on a cost which he did not hinself pay.

11. Indeed, provision for wastage of capital in the earning of inconme by
way of depreciation was not an initially recognised concept. The MIllard
Tucker Conmittee in United Kingdomsaid : "For nore than-a generation after

the inposition of the present incone tax, no relief whatever was givento
the using up, in the course of carrying on a business, of any kind of fixed
assets."

12. In Corporation of Birm nghamV. Barnes, (19) Tax Cases 195, the House
of Lords took the viewthat it was not right to deduct any sums received
fromany outside source fromthe "actual cost". Lord Atkin said

"the actual cost to the person 'by whomthe trade is carried on’ used in
this context have no relation to the source fromwhich that person has
recei ved the noney which he has expended on the plant.........

But it is said that the words "to that person’ in the phrase 'actual cost
to that person’ plainly indicate that the Section is intending to confine
the relief to an aggregate equal to the sum of nobney which the person has
defrayed out of his own resources, the cost of the burden which has
ultimately fallen upon him M Lords, | confess | do not think that this is
the natural neaning of the words. Wat a man pays for construction or for
the purchase of a work seens to ne to be the cost to hinm and that whether
someone has given himthe noney to construct or purchase for hinself, or
bef ore the event has promi sed to give himthe noney after he has paid for
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the work, or after the event has promi sed or given the nbney which recoups
hi m what he has spent." (pp.215-17)

In the Court of Appeal, Romer L,J. had observed

"Is it possible to say that, in view of those words, when a trader has had
given to himas a present Us plant and nmachinery, there has been any
"actual cost’ to himin respect of that plant and machi nery? The question
to be put to the trader is this: 'Wat did the plant and machinery actually
cost you?’ Supposing, in this case, that the Dunl op Rubber Conpany, for
their own purposes, had constructed a trammay at a cost of o 54,752 and had
then presented it to the Birm ngham Corporation, is it possible that the
Bi r m ngham Cor porati on coul d say that the trammay had cost them any-thing?
Surely not. Instead of thenselves constructing the trammay and then
presenting it to the Corporation, the gift might have been effected in
anot her way. The Dunlop Conpany m ght have said to the Corporation : 'You
construct the tranway and then we will repay to you the cost to which you
have been put.’ VWat would be the answer of the corporation to the question
"What di'd that trammay cost you in the end?” | should have thought the

Cor pora-tion mght conceivably have said : 'Wll, the trammvay cost us f
54,752, but, having regardto the fact that, that was repaid to us by the
Dunl op Rubber Co., the actual " cost to us was nil.’ | find, like Lord

Justice Slesser, the words in Sub-rule (6)too strong to enable me to say
that the only object and effect of the section is to correct the anonaly
that was pointed out in Rickman’s case (1906) 1 K B. 311. For these
reasons, | think the appeal should be allowed and the decision of the
Commi ssioner’s restored."” [P.213]

Di sagreeing with said observations, Lord Atkin said

. 1 nyself shoul d not have thought the answer of Birm ngham
Corporation to the question put by Lord Justice Roner woul d have been what
he suggests. On the hypothesis that the Dunl op Conpany had recouped the
Corporation the whole of the cost of the first tranmway | should have
thought the answer to "What did it cost "you?" or "Wat did it actually
cost you?" would have been "It actually cost us o 54,752 but none of the
burden of that cost "will fall on(the Corporation, for the Dunlop Conpany
have paid "us the full amount...... " [P 217]

The view of Lord Atkin was followed by the Bonbay H gh Court in
Conmi ssi oner of |Incone Tax v. Poona Electric Supply Co. Ltd., (14) ITR 622
and in Comm ssioner of Income Tax, Bonbay City-1 v. Bonbay Subur-ban

El ectric Supply Co. Pvt. Ltd., (106) ITR 752 etc. arising under the 1922
Act. It is urged by Dr, Gauri Shanker, |earned Senior Counsel for the
Revenue, that as the intention of the |egislature was that depreciation
shoul d be allowed only on the "actual cost" to the assessee, i.e. what is
spent by the assessee fromhis own resources - (otherw se the expression
woul d have been "cost" and not "actual cost") - the |egislature intervened
by proposing an amendnent to nullify the effect of the decision. The | ncone
Tax (Anmendnent) Bill contained an anendnent proposal but it |apsed because
the Parliament was dissolved. It was reintroduced in 1952 and passed as

I ncome Tax (Anmendnent) Act, 1953. Explaining this change, this Court in
Calcutta Electric Supply Co. Ltd v. Conmi ssioner of |Incone Tax, (194) ITR
296 at 302 stated that : "The 1922 Act was amended by the | ncone-tax
(Amendrent) Act, 1953, with effect fromApril 1,1952, inthis respect."

Thi s anendnent was introducted as an Explanation to the definition of
"actual cost" in Section 10(5) of the Income-tax Act, 1922, to nullify the
effect of the judicial interpretations to the contrary. Though, at the
stage of the Bill, the proposal was to exclude fromthe concept of "actua
cost", any noneys reinbursed to the assessee in this regard by any outside
source, the amendnent, as finally effected, permitted only a limted
exclusion. The Expl anation reads as foll ows:

For the purposes of this sub-section, the expression 'actual cost’ neans
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the actual cost of the assets to the assessee reduced by that portion of
the cost thereof, if any, as has been net directly or indirectly by
CGovernment or by any public or local authority........ "

13. The question in the present context is not whether if a portion of the
costs is net directly or indirectly by any other person or authority, it
shoul d be deducted or not. Quite obviously, the plain nmeaning of the
section is that it shall be. But the real question is as to the character
and nature of a subsidy whether it was really intended to subsidies the
cost of the capital or was intended as an incentive to encourage
entrepreneurs to nove to backward areas and establish industries, the
speci fied percentage of the fixed capital cost which is the basis for
determ ni ng the subsidy being only a neasure adopted under the schene to
quantify the financial aid. The contention is that it is not a paynent,
directly or indirectly, to nmeet any portion of the "actual cost" but

i ntended as an incentive to entrepreneurs, its quantification determ ned at
a percentage of the fixed capital cost.

In Godavary Plywoods’ case (supra), the Andhra Pradesh Hi gh Court, adopting
this view, observed

"Nowhere had the scheme provided as to how the subsidy should be utilised
and for which assets. It was open to the assessee to legitimtely reduce
the cost of land in its books of account to the full extent of the subsidy,
in which case the cost of plant and nmachinery would remain at invoice price
uni nfl uenced by the anount of subsidy. The anpunt received by way of
subsidy could be utilised for any purpose such as acquiring |Iand on which
no depreciation was admissible or on plant and nachinery or for erection of
bui I di ngs or for working capital or for repaying the |oans already
borrowed. Hence, unless the subsidy receivedhad a nexus, direct or
indirect, to neet a portion of the actual cost of any specific capita
asset, it could not be brought within the purview of section 43(1) of the
Act. Therefore, the subsidy could not be deducted fromthe actual cost of
the assets to the assessee and depreciation shoul d be all owed without
reduci ng the sane by the anobunt of subsidy granted."

In Commi ssioner of Income Tax v. Grace Paper Industries Pvt. Ltd. (supra),
the Gujarat H gh Court said

The dictionary meaning of 'subsidy’ is 'a grant of nobney from a Government
to a private enterprise considered as beneficial to the public'. The
CGovernment, in order to determ ne the amount of cash subsidy, decided to
foll ow one of the recongni sed net hods of working it out on the basis of the
amount invested by an entrepreneur in acquiring capital assets and
specified a certain percentage of the anount so invested in the capital
assets as cash subsidy. The basis adopted for determ ning the cash subsidy
with reference to the cost or value of fixed assets was only a nmeasure for
qgquantifying the subsidy and the subsidy was not given for the specific

pur pose of neeting any portion of the cost of the fixed assets.
Consequently, the subsidy did not formpart of the actual cost of plant and
machi nery within the meani ng of section 43 of the Income-tax Act, 1961. 1t
cannot be deducted fromthe cost of assets in conputiing depreciation

devel opnent rebate and invest-nent all owance."

14. On the contrary in Comm ssioner of Income Tax v. Jindal Brothers Rice
MIlls, (179) ITR 470, the Punjab & Haryana Hi gh Court has said

"When it is specified in the incentive policy that 15 per cent of the cost
of plant, machinery and buil ding would be provided by the State Government,
the underlying object is to reduce the value of the plant, machinery and
buil ding by 15 per cent of the actual cost. The actual cost would so stand
reduced within the neaning of section 43(1) of the Act...... We are equally
not inpressed by the reasoning that the basis adopted for determ ning the
cash subsidy with reference to the fixed capital cost is only a neasure
adopted and cannot make the subsidy as given only for the specific purpose
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of neeting any portion of the fixed capital cost..........

The incentive by way of subsidy is given for each itemseparately and it
woul d not be open to the assessee to appropriate the subsidy for a purpose
other than for which it was given to him Even if the assessee wongly
mai nt ai ns the account books and utilises the entire subsidy against the

val ue of the land to reduce its cost, the Income-tax O ficer would not

overl ook the matter and woul d appropriate the subsidy b reducing the cost
of the machinery, plant and building for which the subsidy was specifically
granted. There is a nexus between the cost of each item and the subsidy
under each head."

15. On a consideration of the matter the view that comrends itself as
acceptable is the one which has commended itself to the majority of the

H gh Courts, It is, of course, not the nunerical strength that prevails-
though the fact that a particular view has conmended itself to a majority
of the H gh Courtsin the country is a matter for consideration-but the
tensil e strength of the acceptable logic in those decisions. It is aptly
sai d that "a Judge who announces a decision nust be able to denpbnstrate
that he began fromrecogni zed | egal principles and reasoned in an

intell ectually coherent and politically neutral way to his result". In the
present case the reasoning underlying, and inplicit in, the conclusion
reached by the majority of the H gh Courts cannot be said to be an

unr easonabl e vi ew and on-a preponderance of preferability that view
conmmends itself particularly in the context of a taxing statute. The
expression "actual cost" needs to be interpreted |liberally, The subsidy of
the nature, we are concerned with, does not partake of the incidents which
attract the conditions for their deducibility from"actual cost".

CGovernment subsidy, it is not unreasonable to say, is an incentive not for
the specific purpose of neeting a portion of the cost of the assets, though
quantified as or geared to a percentage-of such cost. If that be so, it
does not partake of the character of a paynent intended either directly or
indirectly to nmeet the "actual cost". W should prefer the reasoning of the
majority of the Hi gh Courts to the one found acceptable by the H gh Court
of Punj ab and Haryana.

16. In the result, we affirmthe judgnments of the Hi gh Courts which have
answered the question against the Revenue and disniss 'the first batch of
appeal s and allow the second batch preferred by the assessee and in
reversal of the opinion of the High Court, answer the question referred
agai nst the Revenue.

In the circunstances, there will be no order as to costs.




