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ACT:

Central Excises and Salt Act, 1944.: Section 4-
Val uation of exci sabl e goods-Wen  ex-factory price is
ascertainabl e, assessnment to be nade on that basis only-If
ex-factory price is not ascertainable and assessnent to be
made ex-depots/service centres, deductions may be clained
towards charges for transportation, delivery and collection
and charges for loading within the prenises, on the basis of
actual evidence.

HEADNOTE:

The appel | ant has been nmanufacturing conpressed oxygen
and di ssolved acetylene, falling under tariff item No. 14H
of the First Schedule to the Act. These itens were sold to
CGovernment undertakings at the rates determined by DGS&D. I'n
respect of other buyers the appellant charges prices on-slab
basis which is related to quantitative discount.  These
prices were found to be rmuch nore than the prices indicated
in the approved price list. The appellant didmnot furnish
gquantities of the products sold from its depots/service
centres. Apart from the declared price, the  appellant
charged delivery and collection charges, cylinder deposit
and rental s.

The appellant explained that the difference in prices
was due to special delivery and collection charges-incurred
for transporting the goods fromthe place of manufacture to
the depot fromwhere it was sold. The appellant’s claimfor
abatements of account of freight and handling charges was
not accepted as no evidence was produced for the sane. In
respect of the price lists submtted by the appellant for
approval, show cause notices were issued. The appellant
replied that in the past, under similar circunstances the
claimfor abatenment had been upheld by the Departnment and
therefore, there was no reason to deviate fromthe previous
practice. The Assistant Collector rejected the plea and
approved the price list after disallow ng the abatenent on
account of freight and handling charges. The appellant
preferred an appeal before the Collector of Central Excise
(Appeal s) which was di sm ssed. Thereafter both the appell ant
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and the Assistant Collector filed separate appeals before
the Custons Excise and Gold (Control) Appellate Tribunal
688

The Tribunal enphasised that the ex-factory prices were
ascertainable and there was no scope of deduction fromthat
price. However it directed that if ex-factory prices were
not ascertainable and the goods were to be assessed ex-
depot, then it would be for the appellant to claimon the
basis of actual evidence, and remanded the case to the
Assistant Col | ector to refix t he assessabl e  val ue
accordi ngly. These appeals under section 35L(b) of the Act
are against the Tribunal’s decision

Di sposi ng of these appeal s,

N

HELD: 1. The cost of transportation fromfactory to the
depot cannot normally be -included in conmputation of the
val ue under Section 4(1)(a) read with section 4(4)(d)(i) of
the Act. Where the wholesale price is ascertainable at the
factory gate, the question of transportation charges becones
entirely irrelevant. The cost of transportation from the
factory gate to the place of delivery and transit expenses
were not to be added to the wholesale price at factory gate
for purpose of duty under the Act. It is clear from section
4 that the delivery and collection charges have nothing to
do with the manufacture as they are for delivery of the
filled cylinders and collection of the enpty cylinders.
These charges have to be excluded from the assessabl e val ue.
Insofar as the |oading charges incurred for  |loading the
goods within the factory are concerned, they are to be
included in the assessable value, irrespective of who has
paid for the sane, but the | oading expenses incurred outside
the factory gate are excludible. Duty of excise is a tax on
the manufacture, not a tax on the profits made by a deal er
on transportation. [690F-H, 691A]

2. In the instant case, there is a clear finding that
the ex-factory price was ascertainable. If once that i's the
position that should be the basis upon which the value is to
be determ ned, the other expenses, costs or charges nust be
excluded. [693B]

Union of India & Os. etc. etc. v. Bonbay Tyre
International Ltd. etc. etc., [1984] 1 SCR 347 referred to:

[This Court observed that the Tribunal®s order stood
nodi fi ed accordingly and directed the Assistant Collector to
re-fix the assessable value as indicated in this judgnment. ]
[ 693C

JUDGVENT:

ClVIL APPELLATE JURISDICTION:. GCivil Appeals Nos. 2801-
06 of 1987.
689

Fromthe Judgment and Order dated 8.7.1987 of the
Customs Excise and Gold (Control) Appellate Tribunal, New
Del hi in Appeal Nos. E 1533, 1521, 1528-30 & 1531 of 1986and
Order No.498 to 503 of 1987.

Soli J. Sorabji, V.J. Francis, NM Popli, Ms. N sha
Bagchi and S. Ganesh for the Appellant.

Ms. Indu Mal hotra and P. Parneshwaran for the
Respondent .

The Judgrment of the Court was delivered by

SABYASACHI MUKHARJI, J. These are appeal s under Section
35L(b) of the Central Excises & Salt Act, 1944 (hereinafter
called "the Act’).

The appel | ant manuf actures conpressed Oxygen and
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di ssol ved acetylene falling under tariff item No. 14H of the
First Schedule of the Act as it stood at the relevant time.
The appellant had received showcause notice in respect of
the period from1.1.1984 to 31.1.1984 and also five other
show cause notices for different periods, in respect of the
price lists submtted by the appellant seeking approval of
the price list of gases in question. It was found by the
Tribunal that the appellant nanufactures and sells oxygen
and D.A. Gases. These are sold fromthe factory of the
appel l ant at Vi sakhapatanam and from their depot/service
centres at Vijayawada, Rajanundry, Vadl apudi, Jeypore and

Danmanj odi . They sel | their pr oduct to CGover nent
undertakings as per the rates determned by DGS & D, New
Delhi. In respect of other buyers the appellant sell their

product at various prices on slab basis. It is stated that
the slab basis is related to what the nmanufacturers call a
guantitative discount. According to the Tribunal, the
revenue had undertaken verification of the prices charged by
the manufacturers at their depots and service centres. These
were found “to be nuch nore than the prices indicated in the
approved pricelist. It also observed that the manufacturers
did not furnish to the departnent quantities of their
product which were sold fromtheir depots/service centres
and that the appellant charged fromtheir buyers, apart from
the declared price/list, the foll ow ng:

(i) Delivery and col l ection char ges (where

appl i cabl e);
(ii) Cylinder deposit; and
(iii) Rentals.
690

The departnent’s case was that these being additiona
charges, should formpart of the assessabl e val ue.

It was wurged on behalf of the revenue that the price
list subnmitted by the manufacturers in respect of clearances
fromtheir Vijayawada depot the appel lant clai med abatenents
on account of freight and handling charges in respect of
which they did not produce any evidence. It was, therefore,
held by the Departnent that. - no such deduction was
admi ssible. It, however, appeared to the Tribunal that the
manuf acturers have adnmitted that separate prices were
indicated for the sanme goods in respect of Visakhapatnam
factory which is the place of manufacture and Vijayawada, a
pl ace about 400 Km away which is only a depot. It was
expl ai ned that the difference in the prices was  in
consi deration of special delivery and collection charges
which were adnmittedly incurred for transporting the goods
from Vi sakhapat namto Vijayawada.

The Tribunal noted that the appellant had not . cone
forward to offer concrete evidence of actual freight charges
etc. It, however, enphasised that the price at the factory
gate is ascertainable. Assessnment should, therefore, be made
interms of that price. Hence, there was no scope of
deduction from that price. |It, therefore, directed that if
the ex-factory prices were not ascertainable and the goods
were to be assessed ex-depot, then it would be for the
manuf acturer to claimon the basis of actual evidence. It
remanded the case to the Asstt. Collector to refix the
assessabl e-value as directed. It is necessary to reiterate
the principle upon which the assessable-value will have to
be determined in this case. The cost of transportation from
factory at Vi sakhapatnam and the depot at Vijayawada cannot
be included normally in conputation of the value. The val ue
has to be conputed under Section 4(1)(a) read with Section
4(4)(d) (i) of the Act, Wuere the wholesale price is
ascertainable at the factory gate, the guestion of
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transportation charges becones entirely irrelevant. The cost
of transportation fromthe factory gate to the place of
delivery and transit expenses were not to be added to the
whol esal e price at factory gate for purposes of duty under
the Act. In this case the price of the goods at the factory
gat e Vi sakhapatnamis known. It is clear from Section 4 that
the delivery and collection charges have nothing to do with
the manufacture as they are for delivery of the filled
cylinders and collection of the enpty cylinders. These
charges have to be excluded from the assessable-value.
Insofar as the loading charges incurred for |I|oading the
goods within the factory are concerned, they are to be

included in the assessable-value, irrespective of who has
paid for the sane but
691

the | oading exepnses incurred outside the factory gate are
excludi ble. Duty of excise isa tax on the manufacture, not
a tax on the profits nmade by a deal er on transportation

It is necessary to reiterate that value for assessable
goods must ~be deternined in terns of section 4 of the Act.
The said section 4(1) provides that where the duty of excise
is chargeable on any excisable goods wth reference to
val ue, such value shall, subject to the other provisions of
this section be deemed to be the normal ©price therefore,
that is to say, the price at which such goods are ordinarily
sold by the assessee to a buyer in the course of whol esal e
trade for delivery at the tinme and place or renpval, where
the buyer is not a related person and the price is the sole
consi deration for the sale. "Place of renoval " under section
4(4) (b) has been defined to nean a factory or .any other
place or prenmses of —production or nmanufacture of the
exci sabl e goods or a warehouse or _any other place or
prem ses wherein the excisabl e goods have been permitted to
be deposited w thout payrment of duty, from which such goods
are removed. The scope of determination of value has been
expl ained and reiterated by this Court in Union of India and
others etc. etc. v. Bonbay Tyre International Ltd. etc.
etc., [1984] 1 S.C R 347. Following the principle of the
said case the Tribunal noted in the judgment under appea
that the price ex-factory is ascertainable. If once that is
the position as the Tribunal rightly pointed out, the issue
of deduction of rate fromthe prices ex-depots does  not
survive for the decision. But if the ex-factory prices were
not ascertainable and the goods were to be assessabl e ex-
depot, then it would be for the manufacturer to claimon the
basis of actual evidence the deductions ‘that should be
adm ssible from the price list as per the provisions of the
Act .

Counsel for the respondent, M. Indu Ml hotra who
argued this case with considerable ability before us drew
our attention to the follow ng observations in the Bonbay
Tyre International (supra) at pages 376 and 377 of the
report:

"Accordingly, we hold that pursuant to the old s.
4(a) the value of an excisable article for the
purpose of the excise |evy should be taken to be
the price at which the excisable article is sold
by the assessee to a buyer at armis length in the
course of wholesale trade at the time and pl ace of
renoval . Where, however, the excisable article is
not sold by the assessee in wholesale trade but,
for exanple, is consunmed by the assessee in his
own industry the case is one
692
where under the old s. 4(a) the value nust be
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determ ned as, the price at which the excisable
article or an article of the like kind and quality
is capable of being sold in wholesale trade at the
time and place of renoval.
VWere the excisable article or an article of
the like kind and quality is not sold in whol esal e
trade at the place of renoval, that is, at the
factory gate, but is sold in the wholesale trade
at a place outside the factory gate, the value
shoul d be determined as the price at which the
excisable article is sold in the wholesale trade
at such place, after deducting therefromthe cost
of transportation of the excisable article from
the factory gate to such place".
She also drew our-attention to the observations of the
Court at pages 391 and 392 of the Report:
"Therefore, the expenses incurred on account of
the several ~ factors which have contributed to its
val ue upto the date " of sale, which apparently
woul d be the date of delivery, are liable to be
included. Consequently where the sale is effected
at the factory gate, expenses incurred by the
assessee up- to the date of delivery on account of
st or age char ges, out war d handl i ng char ges,
interest 'on “inventories (stocks carried by the
manuf acturer after clearance), charges for other
services after delivery to - the  buyer, nanely
after-sales service and nmarketing and selling
organi sati.on expenses i ncl udi ng adverti senent
expenses can not be deducted. It~ will be noted
that advertisenment expenses, narketing and selling
organi sati on expenses and after-sal es  service
pronmote the marketability of the article and enter
into its value in the trade. Were the sale in the
course of wholesale trade is effected by the
assessee through its sales organisation at a place
or places outside the factory gate, the expenses
i ncurred by the assessee upto the date of delivery
under the aforesaid heads cannot, on the sane
grounds, be deducted. But the assessee wll be
entitled to a deduction on account of the cost of
transportation of the excisable —article fromthe
factory gate to the place or places where it is
sold. The <cost of transportation will includethe
cost of i nsurance on the freight for
transportation of the goods fromthe factory gate
to the place or places of delivery."
693
She contended that in the instant case, in viewof the
conduct of the dealer, there was doubt as to what was the
real ex-factory price. If there was a finding that there was
no real ex-factory price, then the aforesaid observations
woul d have required serious examnation. But in this case,
the case has not proceeded on that basis. On the contrary,
there is a clear finding that there was a ex-factory price
which is ascertainable. If once that is the position that
shoul d be the basis upon which the value is to be
determ ned, the other expenses, costs or charges nust be
excl uded.
Inasmuch as that is the correct positionin law, we

direct that the Assistant Collector wll re-fix the
assessabl e val ue as indicated in this judgnent. The
Tribunal’s judgnment is nodified accordingly. These appeal s
are di sposed of. There will be no order as to costs.

G N Appeal s di sposed of .
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