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HANSARI A, J.

Four accused- Meharban, Rugga Singh,” Baje Singh and
Jagannath - faced trial on the principal charge of nurder of
one Ranjit Singh on the night between 22nd and 23rd
February, 1981. The charge against the first three accused
was under section 302/34 and against the fourth 'under
section 302/109 |1PC. Meharban had faced trial also 'under
section 379 |IPC for the alleged offence of theft of a
bi cycl e belonging to PW3 Bhan Singh. The | earned Sessions
Judge acquitted all the accused under all the charges. The
State preferred appeal against the first three accused and
the High Court has come to convict  them under section
302/ 34. The acquittal of Meharban under section 379 has been
mai nt ai ned. Hence this appeal wunder section 2(a) of the
Supreme Court (Enlargenment of Criminal Appeal Jurisdiction)
Act, 1970.

2. There is no dispute at the bar that the conviction is
based primarily on the dying declaration of Ranjit Singh
whi ch has been deposed to by his sons PW1 Meharban, PW38
Sujan Singh; his wdow PW2 Reshamabai: and  PW 3  Bhan
Si ngh, (woul d be) cl ose rel ation. Accor di ng to t he
prosecuti on, t he dyi ng decl arati on has recei ved
corroboration from finding of sone materials from the
possession or at the instance of the appellants which had
contai ned human blood. The trial court disbelieved the
testinony of these witnesses relating to dying declaration
on ten grounds noted in para 3 of the inpugned judgnent. The
H gh Court has gone into each of the grounds and has taken
the view that the trial court was not right in rejecting the
dyi ng declaration for the reasons ascribed by it. Shr
Bachawat, | earned seni or counsel appeari ng for the
appel l ants, has contended that the view of the trial court
being al so reasonable did not nerit reversal. Shri Shukla,
| earned senior Advocate appearing for the State, has,
however, urged that the appreciation of the evidence by the
H gh Court shoul d receive our concurrence.
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3. The basic reason which led the trial court to
di shelieve the evidence of the PW is the inmprobability of
recogni zing the assailants as the occurrence was on a dark
ni ght and inside a hut where the deceased was sl eepi ng. Now,
if the occurrence had really taken place inside the hut we
woul d agree with Shri Bachawat that it would not have been
possible to recognise the assailants; but then, as pointed
out by the Hgh Court, and rightly, the trial court m ssed
the point that the assault had taken place about 160 yards
away from the hut in an open place. This conclusion of the
Hi gh Court is based on the recovery of one bl ood-stained
shoe of the deceased found at that place, which has been
market as (6) in the sketch map prepared by the 10, PW 10.
Shri Bachawat has urged that this shoe, which was nmarked as
MO 4, had not been identified by any of the PW to have
belonged to the deceased. The shoe to be identified,
according to Shri Bachawat, was the one which was found
inside the hut. This,” however, is not so, as woul d appear
fromthe 'evidence of the 1O ~to which we were referred by
Shri Shukla, as in his evidence the IO stated in para 7 that
"shoe item No.4 was recovered from the spot, another shoe
item No.10 was recovered fromRanjit Singh’s hut". PW2 had
in her evidence identified MO 4 to be her husband’ s shoe.

4. This being the position, we would accept the
prosecution case that the assault on the deceased was in an
open place as the shoe was bl ood-stained and bl ood- st ai ned
earth and |eaves were also found fromwhere the shoe was
recovered. The H gh Court was, therefore, right, according
to us, when it observed that the deceased, after being
assaul ted about 160 yards away from the hut, ran to take
shelter inside the hut where he collapsed on his bed. There
is not much force in Shri Bachawat’s contention that even if
the occurrence was in an open place the assailants could
not have been identified as the -assault nust have been
during night time, as by early norning Ranjit Singh was
found in a dying condition when the nmenbers of his famly
first met him The appellants being persons having their
fields in the nei ghborhood were known to the ‘deceased,
because of which it would not have been difficult to
identify themin an open field. In the sketch map figure (7)
i ndi cates the place where the cots of accused Meharban and
Rugga were lying. The place marked (7) is close to the place
of assault indicated by figure (6) the two are really
i ntervened by a road.

5. W have then to decide whether Ranjit-Singh had really
naned the appel l ants as his assail ants. As  al r eady
i ndicated, this has been deposed by PW.1, 2, 3-and 8. The
H gh Court has not placed reliance on PW8 because of his
contradictory statements on material points. Even if  his
evidence is excluded, we are left with the evidence of the
three other witnesses. As to them the subnission- of Shri
Bachawat is that PW3 being not a co-villager, his presence
inthe village is doubtful. But then he being a person who
had proposed nmarriage of his daughter wth the son of the
deceased was not a stranger to the famly. This apart, we
are assured of his presence because he had accomnpanied PW1
to the police station on the norning of 23rd February. As to
reliance on PW1 by the H gh Court, the grievance of Shr
Bachawat is that his statenent nmade to the police under
section 161 Cr.P.C. was not available, which caused
prejudice to the defence, which is one of the grounds
nentioned by the trial court in disbelieving the prosecution
case. That PW1 had nade such a statenent is his evidence;
what the 1O stated in this regard was that though PW1 had
made sone statements after |odging of the FIR the same was
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not recorded in the case diary because it was not deened
necessary. The 10 might have taken this view because when
PW1 had gone to the police station his version had been
recorded, and so, repetition of the same in the Case D ary
was not necessary. On these facts the view taken by the High
Court, as against the one by the Sessions Judge, appears
just and proper to us.

6. The ot her i mportant subni ssion advanced by Shr
Bachawat is that there were many other persons in nearby
villages bearing nanes of the appellants. Indeed fromthe

i mpugned judgnent it appears that the names of such 12
persons were cited. But these persons being of different
villages and the evidence of PW2 being that the deceased,
apart from naming the assailants, had given the surnanes
al so, and there being nothing to suggest that the simlarly
named persons of sone other . villages had assaulted the
deceased, this submission has not cutting edge.

7. Shri . Bachawat's other criticism relating to the
evidence i's regarding sone inprovenments and exaggerations.
It is known that® what the court has to adjudge is the
substratumof ~the case and, in doing so, grain has to be
separated from chaff. It is-settled |aw sone inprovenments
here and some exagger ati ons there or some m nor
di screpancies in the evidence do not hurt the prosecution
case. As to the core of the present case the sane being
dyi ng declaration of Ranjit Singh we are fully satisfied,
and so, the decision of this Court in Jagga Singh vs. State
of Punjab, 1994 Supp.(3) SCC 463, which has been referred by
Shri Bachawat, has no application, as in that case the dying
decl arati on had not inspired confidence, whereas one at hand
does. W have said so because the evidence of PW4 Dr.Das.
who had done post-nortem does not in any way show.if Ranjit
Singh was not in a position to speak, because his evidence
in the cross-examination is that the head injury sustained
by Ranjit Singh mght or mght not have resulted in | oss of
consci ousness. His further statenent is that the deceased
m ght have expired at about 10 or 11 am |ong before which
he had been contacted by the aforesaid PWs.

8. There is also force in the submssion of Shri Shukla
that they dying declaration has received  corroboration
because of finding of one bl ood-stained shirt from appell ant
Mehar ban; one bl ood- stai ned keduwa from appellant Rooga and
bl ood-stained lathi recovered at the instance of appell ant
Baje. No doubt it is correct that the serologist had not
given the blood groupings; but, the finding of° extensive
stains of human blood does incrimnate the appellants,
because when they were questioned about these findings in
their exam nation wunder section 313 Cr.P.C. ‘they had. not
given any explanation, which it was their duty, if the
bl ood-stai ns had been contacted, not in the course of the
occurrence but due to injury received sone where else, as
contended by Shri Bachawat .

9. W may deal wth yet another submssion of  Shr
Bachawat which relates to the failure of the prosecution to
bring on record any notive for the assaults. There are two
answers to this submission. The first is that the notive
lies locked in the heart of a man, and so, it becones
difficult to knowthe same. Failure to bring on record any
evidence regarding motive does not, however, weaken a
prosecution case, though existence of the same nmay
strengthen the sane. Secondly, there is also nothing on
record to show as to why the dying man woul d have fal sely
inmplicated the appellants. Natural presunptionis that a
dying man does not lie, if there be no notive for the sane.
If false inplication would have been the notivation, Ranjit
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Si ngh woul d have invol ved accused Jagannath al so, w th whom
he had sone dispute; but he was not naned as one of his
assail ants.

10. Reference may also be nade to the contention of Shri
Bachawat that one CGoppu, in whose presence al so the having
decl arati on was made, was not examined. He being an
i ndependent person, would have been a better wtness,
according to Shri Bachawat. W are, however, of the view
that the prosecution case has not been weakened in any
nmeasur e because of the non-exanination of aforesaid Goppu in
the face of the evidence of the aforesaid w tnesses, who
being closely related to the deceased, would have been
|oathe to shelter the real culprit. Normally, a relation
wi t ness does not do so.

11. The aforesaid being the state of evidence, we confirm
the conviction as awarded by the Hi gh Court; so too the
sentence which is- inprisonnent. for life. The appeal is,
therefore, disnissed.




