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The Muni ci pal Corporation of Geater Bombay who | ost before the |earned

Si ngl e Judge and the Division Bench of the H gh Court, is the appellant herein
agai nst the judgnment dated 30.8.85 in Appeal No.167 of 1980 whereunder the

Di vi si on Bench, while affirmng the judgnent of the |earned Single Judge,

restrai ned the appel l ant-corporation fromtaking any acti on agai nst the
respondent under Section 328 or 328A of ‘the Minbai Minici pal Corporation Act,
1888 as anended (hereinafter referred to as "the Act") in regard to their sign
boards of petroleum punps. In order to appreciate the |egal issues raised
pertaining to the scope and purport of the statutory provisions noticed supra, it
becomes necessary not only to advert to the nature of the activities of the
respondent which are the subject-matter in issue but also the conclusions arrived
at in the judgnent under challenge as well as the reasons therefor.

The respondents are said to be successor-in-title of 'the company known
as Burmah-Shell G| Storage & Distributing Conpany Limnited carrying on
business inter alia as a distributor of petroleum products in various parts of the
country. We are concerned in this proceeding with the distribution of petrol eum
products fromvarious retail outlets of the respondents, known as petrol punps in
Bonbay. Wthin the prem ses of those petrol punps, it has erected a pole with a
netallic board projecting on the pavenent, which board di splayed the synbol of
a Shell, said to be the registered trade mark of the respondent’s predecessor
The height of the pole is said to be 18 ft. and the diameter of the netallic board
(on which appears the Shell synbol) is said to be 6 ft. Across the synbol of the

Shel | appear the words 'Burmah-Shell’ in letters of 3" height. Al the poles and
the boards erected at the respondent’s petrol punp-are said to be identical and
nost of themare illunminated at night by a snmall light at the top. Though, prior to

1975 the respondent applied for requisite perm ssion under the Act for the
erection of such sign boards at its various petrol punps, onthe basis of
subsequent advise said to have been obtained by themthat those boards were

not an advertisenment requiring pernission under the provision of the Act, noticed
above, the respondent addressed letters dated 30.1.75 and 19.3.75 intinating

their stand to that effect to the appellant-Corporation but the authorities of the
Corporation by their letter dated 29.9.75 insisted that the perm ssion was
necessary for displaying such boards as they al so constituted an announcenent

or direction. Since in spite of the same, the respondent stuck to its stand and did
not obtain permi ssion, the appellant-Corporation | aunched crimnal proceedi ngs

for coomitting of fence under Section 471 read with the provisions noticed above.
The respondent at this stage filed M scell aneous Petition No.1380 of 1976

seeking for appropriate wit directing the corporation to wi thdraw or cancel those
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conplaints and to forebear the corporation fromtaking any action agai nst the
respondent under Section 328 or 328A of the Act in respect of the boards
erected by themas referred to above.

On a consideration of the subm ssions of the respective parties, the
| earned Single Judge of the Bonmbay Hi gh Court by his judgnent dated 15.2.80
sustai ned the claimof the respondent by accepting the stand taken that the
boards erected by the respondent do not anpbunt to an advertisenent and what
the respondent was doing by such erection of boards was nerely to give an
i ndi cation or guidance to the notorists and the general public regarding the
situation or location of their petrol punps which are open all the 24 hours around.
The | earned Judge was of the view that since the motorist knew whose products
he wanted to buy and all that is informed by such installation is of the |ocation of
the petrol punp, the signboards in question cannot be said to be an
advertisenent or in the nature of an advertisenent and its function and purpose
is to show the | ocation of the respondent’s petrol station where one may or may
not enter at his own choice. Repelling the stand taken for the appellant-
Corporation that the projection of the boards over the pavenent and their
posi tion, ‘angle and hei ght of the boards and the object underlying the sane
attracted Section 328, it was held that they served only as an information to a
notori st or a menber of the public even fromsone distance as to the |ocation of
the petrol station nore by way of a facility for the notorist and the public w thout
any invitation for patronage of the respondent’s products. An earlier decision in
the case of Ms d axo Laboratories (India) Linmted canme to be distinguished on
the facts and held /'to be not applicable to the case on hand. Wile construing the
word 'announcenent’ it was held that a nere inparting of an infornmation al one
will not constitute an 'announcenent’ and by the mere indication and information
provided in the case on hand to those interested as to the |ocation of the petro
punp, the respondent. nmade no announcement within the meaning of the said
word used in the provision. Adverting to the word 'Direction’, it was observed
that anything, which does not convey an inperative and nmandatory nessage,
cannot be construed to nmean a ‘direction’ and that what was conveyed by the
signboard in the case on hand was a nessage, perm ssive or optional for the
notorist or a menber of the public to avail of or not the services rendered at the
Petrol Pump. The view thus expressed was that providing an information does
not constitute giving a direction to go to the petrol stations by way of enforcing
any obedience. It was, therefore, held to be not a '‘direction’ and consequently
the claimof the respondent canme to be upheld by the | earned Single Judge.

The Division Bench of the H gh Court, before which the matter was
pursued by the appell ant-Corporation, substantially agreed wi th the concl usions
of the | earned Single Judge, though a different approach was adopted as to the
interpretation placed on the word 'advertisenent’ in the statutory provision. It
was of the view that though the insignia such as the onein question tells the
menbers of the public that what is sold at the petrol punp is not only the petrol
but the petrol of a particular conpany, there being nothing for the consuner
public to choose between petrol eum products nmanufactured and sol d by different
conpani es, the installation does not constitute an advertisement within the
meani ng of the word as used in the statutory provision in question in the absence
of any commercial exploitation underlying the sane, which, according to the
Di vi si on Bench, is the normal purpose of an advertisement. On the viewthat the
primary or the dom nant object of the signboard in question is only to indicate to
the consuner the place where the product or service is available and to guide
himto that place the sign will not amount to an advertisenment and the mere fact
that incidentally it leads to the sale of the product or service is not enough to
make it an advertisenent. The Division Bench was al so of the view that since
the words 'announcenent’ and 'direction’” are general in their sweep and fol |l ow
the word 'advertisenent’ which is particular in description and the three words
are found in the conmpany of each other, both according to the Rule of ejusdem
generis and noscitur a sociis they only partake the nature of an advertisenent,
which, in the view of the Division Bench, as noticed earlier, the signboards in
guestion do not constitute to be such

M. Pallav Shishodia, |earned counsel for the appellant-corporation, while
reiterating the stand taken before the H gh Court, contended that the construction
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pl aced by the Hi gh Court on the scope of Sections 328 and 328A and,

particularly the words 'advertisenent’, 'announcenent’ and 'direction’, does not
constitute the correct and proper interpretation and suffer fromserious infirmties
to warrant interference in this appeal. The signboards put up on a pole of a

particul ar height displaying the sign/enblemin a manner follow ng outside the
paverment and over hangi ng on the roads/streets so as to make it visible against
the sky fromsonme points renders it answerable and fall within the definition of
‘sky-sign’, as defined under Section 328 of the Act. Per contra, M. Dhruv
Meht a, | earned counsel appearing for the respondent, strenuously contended by
adopting the reasoning of the judgnments under challenge that having regard to

the intent and object of the provision as well as schene underlying the sane, the
si gnboards of the nature put up by the respondent cannot be held to attract the
provi sion of Section 328 or 328A of the Act. According to the |earned counse
those provisions should be construed as dealing with different forns of
advertisenent or any nessage in the nature of an advertisenment and not an
“announcenent’ or ‘direction, sinplicitor in the nature of merely an information.
It was al so contended that the three words, noticed supra, were anal ogous to

each other and nust par take the col our and character of an advertisenent, the
intention of the legislation also being only to regulate ‘sky-sign’ in the nature of
an advertisenent and not an ‘announcenent’ or ‘direction’, sinplicitor. Taking
clue fromthe use of the words ‘‘Advertisenment fees’ in revised notification nmade
avai |l abl e by the | earned counsel for the appellant-Corporation, which contained
the schedul e of fees, the learned counsel for the respondent reiterated the stand
that the contenporaneous understandi ng by the authorities of the Corporation

al so support the stand of the respondent that only advertisement or those in the
nature of advertisenent alone that are attracted by the provision contained in
Sections 328 and 328A of the Act. Thi's submssion, in our view, only overl ooks
the use of both the words ‘ Adverti senment’ and 'Sky-sign’ simultaneously

nmeani ng, perhaps the nmultiple purpose and use of these words - That apart,

such notifications published with reference to the Head of Accounts, to which the
collections were to be credited to for budgetary purposes, can be of no guide
what soever in respect of the construction to be placed on these words.

Though, the relevant statutory provisions concerned are Section 328/ 328A
of the Act, the issues raised before us have to be considered and deci ded nainly
on the scope of the sub Section (3) of Section 328 of the Act, which reads as
fol | ows:

"(3). If any sky-sign be erected, fixed or retained contrary to the
provi sions of this section, or after permnission for the erection, fixing
or retention thereof for any period shall have expired or becone

void, the Comm ssioner may, by witten notice, require the owner or
occupi er of the land, building or structure, upon or over which the
sky-sign is erected, fixed or retained, to take down and renpve

such sky-sign.

The expression "sky-sign" shall in this section nean any word,
letter, nodel, sign, device or representation in the nature of an
advertisenent, announcenent or direction, supported on or

attached to any post, pole, standard framework or other support
wholly or in part upon or over any land, building or structure which
or any part of which sky-sign, shall be visible against the sky from
sone point in any street and includes all and every part of any such
post, pole standard franework or other support. The expression
"sky-sign" shall also include any balloon, parachute, or other simlar
devi ce enpl oyed wholly or in part for the purposes of any

adverti senment, announcenent or direction upon or over any |and,

buil ding or structure or upon or over any street, but shall not

i ncl ude-

(a) any flagstaff, pole, vane or weathercock, unless
adapted or used wholly or in part for the purpose of
any advertisenment, announcenent or direction

(b) any sign, or any board, frame or other contrivance
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securely fixed to or on the top of the wall or parapet of
any building or on the cornice or blocking course of
any wall, or to the ridge of a roof:

Provi ded that such board, frame or other contrivance

be of one continuous face and not open work, and do

not extend in height nore than three feet above any

part of the wall, or parapet or ridge to, against, or on
which it is fixed or supported;

(c) any word, letter, nodel, sign, device or
representation as aforesaid, relating exclusively to the
busi ness of a railway conpany, and place wholly

upon or over any railway, railway station, yard,

pl atform or station approach belonging to a railway
conpany, and so placed that it cannot fall into any
street or public place;

(d) any notice of land or buildings to be sold, or let,
pl aced upon-such 1and or buildings."

The | earned counsel appearing on either side invited our attention, at
consi derable Il ength, to the judgments of the H gh Court wherein the dictionary
meani ng of the words required to be construed cane to be adverted to from
Encycl opedi a Britannica and the Wrds and phrases: permanent edition of West
Publ i shing Conpany and it is unnecessary to repeat them once again, herein
Ref erence has al so been nmade to the portions of the judgments where
observations cane to be made about the principles underlying the doctrine of
" Ej usdem Generis and Noscitur A Sociis’ and their relevance and application to
the case on hand. The principle underlying *Noscitur A Sociis’ is that, two or
nore words which are susceptible of anal ogous nmeani.ng when are coupl ed
together are to be understood as used in their cognate sense, taking, as it were,
their colour fromeach other, that is, the nore general is to be restricted to a
sense anal ogous to the | ess general. The principle underlying 'E usdem Generis’
is applied when the statutory provision concerned contains an enuneration of
speci fic words, the subject of the enuneration thereby constituting a class or
category but which class or category is not exhausted at the sane tine by the
enunerati on and the general termfollows the enuneration with no specific
i ndi cation of any different legislative intention. This rule which nornmally envisage
wor ds of general nature follow ng specific and particular words to be construed
as limted to things which are of the same nature-as those specified, also
requires to be applied with great caution and not pushed too far so as to unduly
or unnecessarily limt general and conprehensive words to dwarf size. Dehors
the doctrine or maxi mconcerned useful in the matter of construction of a statute
or its provisions the intent of the |egislature cannot altogether be ignored and a
construction which really subserves the purpose of the enactnment must only be
adopted than one which will defeat it and thereby ensure in the process that no
part of the provision is rendered surplus or otiose.

On a careful consideration of the approach and net hodol ogy of the
construction adopted by the Hi gh Court, we are of the viewthat serious- infirmty
was allowed to be crept into the process due to unwarranted and unj ust
di ssection of Section 328 (3) of the Act and inport into the words neanings
totally uncalled for and beyond their context, defeating to a great extent the very
pur pose and ai m of enactnment of the provision by the legislature. The statutory
definition of the expression 'sky-sign’ ordains it to nean, any word, letter, nodel,
sign, device or representation in the nature of an ’'advertisenent’,

"announcerent’ or 'direction’, supported on or attached to any of the things
speci fied upon or over any land or building or structure in a manner visible

agai nst the sky fromsone point in any street and to be also inclusive of all and
every part of such pole, post, standard frame work or other support. It is also
stipulated therein to include any balloon, parachute or other simlar device

enpl oyed wholly or in part for the purpose of any adverti senent, announcenent

or direction upon or over any |land, building or structure or upon or over any
street. The main and salutary purpose of Section 328/328A is to regulate the
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installation/construction of signboards of the nature defined and envi saged

therein to keep road nmargi ns and space above such nargins not indiscrimnately
nmeddled with so as to affect the free novenent and free flow of traffic, preserve

the ecol ogy and environment by averting and regulation to the extent required,
ensuring, in public interest, adverse physiol ogi cal and psychol ogi cal inmpacts

either directly or indirectly due to the use of neon lights/illumnations used for the
installations. The provision for licensing is incidental and necessarily required to
properly and effectively enforce the regulations and the |evy and collection of fee
also ultimtely seemto achieve the sane purpose. The statutory provisions

seemto have been thus enacted with a | audabl e public purpose and the

definition is also not only inclusive in nature but the enuneration of the various
nature of fixtures, the manner and met hods adopted therefor, as also the obvious

and ostensi bl e object of such fixtures/installations found specified therein, under
the schene of things, are found to be with the intention of nmaking the provision

an all inclusive one to cover or rope in all possible things and not to operate in a
manner to bring about any limtation on their scope, and that too to render the

very provision otiose, redundant and neani ngl ess.

Com ng to the ordinary neaning of the words noticed by the H gh Court,
"Advertisenent’, ~ Announcenent’ and 'Direction’ used in the statutory provision
under consideration, we find the Hi gh Court to have adopted a hyper-technica
approach, altogether. In conmon parlance, 'advertisenment’ neans to make
publicly known an information by some device and to draw or attract attention of
public/individual concerned to such information. It need not necessarily be to sel
only or solely for /commercial exploitation. Likew se, 'announcenent’ also
normal |y means any and every effort or enterprise and attenpts nmade to nmake
known a thing or the existence of a thing openly or publicly. Simlarly, the word
"direction” in the context of users of the road or nmotorists on the road should
i nvariably only nmean, to show the way or path towards an object or point or
indicate the route for a destination. A direction in a particular context may even
be an instruction sinplicitor to guide and need not always nmean a conmand to
obey or carry out inmplicitly only the instruction.  In construing the provisions of a
statute or the words or |anguage used, it has been always consi dered essentia
for the Court normally to give effect tothe natural or ordinary neaning of the
wor ds, keeping in view the subject matter with reference to which the words are
used, w thout ascribing to words used any absolute nmeaning as if in vacuo or
wi t hout reference to the context, (particularly when 'such normal or ordinary
under standi ng or construction conforns to and is consistent with the purpose or
object of the legislation. The principles of Ejusdem Generis / Noscitur a sociis
have no rel evance to the case on hand and seemto have been over depl oyed,
unnecessarily under scoring the actual or real neaning of the words in the
context and purpose of their use in the statutory provision of the Act.

The indication given above by enphasis supplied to sone of the words

used in the provision in question as well as the wrds 'in the nature of’ an
adverti senent, announcenent or direction would go to show that it i's not a nust
to be that but Is enough if its "in the nature of’ that which is specified. The three
words required to be construed cannot be said to admt of any one particular
neani ng al one but capabl e of being understood by their general or interrelated
neani ng suitable for the context. Consequently, we are not persuaded to affix
our seal of approval to the manner and nethod of construction adopted by the

H gh Court both the |earned Single Judge and the Division Bench. In view of
the above, we allow this appeal. The judgment under chall enge cannot be

sustai ned and while setting aside the same, we order the dism ssal of Msc. Wit
Petition No.1380 of 1976 filed by the respondent in the Hi gh Court.

The consequences of our allow ng the appeal and ordering the disnissa
of the wit petition filed by the respondent would result in the restoration of the
proceedi ngs instituted before the Crimnal Court for prosecuting the respondent
under Section 471 of the Act or with a liberty to institute or pursue the sane
further. The fact that the respondent succeeded before the | earned Single Judge
and the Division Bench would at any rate go to show that the respondent had no
cul pable or guilty mind to violate or evade conpliance and that the respondent
seens to have entertained a genuine belief that they are not bound by the
provi sions contained in Section 328/ 328A of the Act. Therefore, instead of
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allowing the restoration of the earlier |aunched crimnal proceedi ngs and/or
before allowi ng the appell ant-Corporation to pursue further action under Section
471 of the Act, taking into account the fact that the respondent is a public
authority, which seened to have seen vindicating its rights genuinely, we

consider it just and proper to direct the appellant-Corporation to issue an
appropriate notice intimting the respondent details as to the liability nmonetarily
towards arrears of licence fees and to call upon the respondent not only to remt
the sane but also to nake a formal application for ratification and approval of
their installations within 30 days fromthe date of service of such notice by the
appel | ant - Corporati on on the respondent and thereafter pass orders determ ning

the sum payable (the arrears of license fee alone) and intimte the sumso fixed
to the respondent. The respondent shall remt the sumso determ ned within two
nonths fromthe date of such intimation. On respondent naking conpliance with

such directions of the appellant-Corporation pursuant to the |iberty granted by us
now, the appellant-Corporation will not pursue the prosecution of the respondent.
Per contra, if the respondent commits any default or contravention of such
directions, the proceedings already initiated agai nst the respondent would revive
and the appel | ant-Cor poration shall be at liberty to take all such action as is
perm ssi ble in | aw pursuant to our judgnent, and as the circunstances nay

warrant to enforce the provi sions of the Act against the respondent. No costs.

J.
[ Dor ai swany Raj u]

J.
poril 2, 2002 [ Ashok Bhan]
ri , :




