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This is an appeal filed against the judgnent and order dated 4.1.2000 passed by

the Gauhati Hi gh Court in Wit Appeal No. 197 of 1996. The Division Bench while

all owi ng the appeal filed by the State of Assam held that the controversy raised in the
matter was covered by the decision of this Court in the case of Tripura Goods
Transport Association & Anr. Vs. Commissioner of Taxes & Ors. , (1999) 2 SCC

253 and not in the case of State of Haryana & Ors. vs. Sant Lal & Anr. (1993) 4
SCC 380.

The respondents filed a wit petition in the H gh Court challenging the seizure of
books of accounts and docunents nmade by the authorities at the offices and godowns
of the respondents under the provisions of the Assam General Sal es Tax Act, 1993
(hereinafter referred to as "the Act"). The respondents have al so prayed for a

decl aration that Sections 42 and 44 of the Act, as ultra vires.

The short facts for the purpose of disposal of this civil appeal are as foll ows:

The respondent is a conpany regi stered under the Conpani es Act engaged in

the business of transportation of (goods on behal f of the custoners throughout the
country. A Bill, nanely, Assam General Sales Tax Bill, 1993 was passed in the Assam
Legi sl ative Assenbly and the Bill received the assent of the Governor on 14.5.1993 and
became an Act (Assam Act No. Xl I of 1993), for short "the Act, 1993". This Act has
repealed all the earlier four Sales Tax Acts.

Sections 42 and 44 of the Assam Ceneral Sales Tax Act, 1993 read as

under :

"Section 42 : Furnishing of information by clearing and

forwardi ng agent etc. \026

(1) Every cl earing, booking or forwarding agent or
any other person transporting goods who during the
course of his business handl es docunents of title to
goods for or on behalf of any dalal or a person holding
certificate under Section 14 shall furnish to the
prescribed authority true and conplete particulars and
i nformati on and shall maintain true and conpl ete
accounts, registers and docunents in respect thereof,
and if the prescribed authority considers that such
accounts, registers and docunents are not sufficiently
clear and intelligible the said authority may direct any
cl eari ng, booking or forwardi ng agent or dealer or the
persons transporting goods to produce and naintain
accounts in such manner as may be required.

(2) Such accounts shall, on demand, be produced
bef ore the prescribed authority who nay take or
cause to be taken such extracts as he nay

consi der necessary.
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(3) A person transporting goods shall carry a
declaration in such formas nay be prescri bed,
supported by either a cash neno, a bill or a
challan, in case the novenent is otherw se a
result of sale, in respect of goods which is being
transported on a goods carrier, or a vessel and
shal | produce such challan, cash neno or bil

along with the aforesaid declaration on demand
before the prescribed authority.

(4) If any cl earing, booking or forwardi ng agent or
dal al or person transporting goods contravenes

the provisions of sub-section (1) of Section 3 in a
manner which is likely to |lead to evasion of any tax
payabl e under this Act, the prescribed authority
may, w thout prejudice to any action under

Sections 61 and 62 of this Act on the charge of
abatenment, after giving the person concerned an
opportunity of being heard, direct himto pay by

way of penalty, an anmount which shall be equal to
three times the anount of tax cal culated on the

val ue of goods in respect of which no particulars or
i nformation or correct particulars or information
has been furnished under sub-section (1) or no

cash meno or bill or challan has been produced

bef ore the prescribed authority under sub-section
(3) or rupees one thousand whi chever is greater:

Provi ded that notwi thstandi ng anything contained in this sub-
section where the circunstances of the case or the checking
the goods carrier or vessels demands any action relating to

i nspection, search and sei zure of the goods | oaded on the
goods carrier or vessel, by the prescribed authority, the
provi sions of sub-sections (3), (5), (6) and (7) of Section 44
shal |l mutatis nutandis apply.

Expl anation : - For the purpose of this sub-section

(i) "Dalal" shall include a person who renders his
services for booking of or taking delivery of

consi gnnent of goods at a Railway Station

booki ng agency, goods transport conpany

of fice, or any place of |oading or unloading of

goods or contrives, nakes and concl udes

bar gai ns and contracts for or on behalf of any

dealer for a fee, reward, conm ssion

remunerati on or other valuabl e consideration or

ot herw se.

(ii) 'person transporting goods’ shall, besides the
owner, include the manager, agent, driver,

enpl oyee of the owner, or person in charge of a

pl ace of | oading or unloadi ng of goods other

than a rail head or a post office, or of a goods
carrier carrying such goods, or a person who

accepts consi gnnents of such goods for

di spatch to other places or gives delivery of any
consi gnnent of such goods to the consignee.

Section 44 - Production, inspection and seizure of
accounts docunents and goods and search of premni ses \026
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(1) Subject to such Rules as nmay be nade by the State

CGovernment under this Act, any authority, appointed under
sub-section (1) of Section 3, may, either before or after
assessment, require any dealer to produce before it or him

any accounts, registers or documents or to furnish any
information relating to the financial transactions of the dealer
the profit derived fromsuch transactions and the stock of

goods produced, raised, processed, manufactured, bought,

sold or delivered by such deal er and the deal er shall conply

wi th such requirenent.

(2) Subj ect as aforesaid, all accounts registers and
docunents relating to the financial transactions of a dealer
the profit derived fromsuch transactions and all goods kept in
any place of business or any dealer shall at all reasonable
times, be open for inspection by any authority appointed under
sub-section (1) of “Section 3 and the deal er shall render al
possi bl e assistance to such authority in carrying out the

i nspection.

Expl anation \026 Such authority may take or cause to be taken
such copies of, or extracts fromthe accounts, registers or
docunents as such authority nmay consider necessary.

(3) I f any authority appointed under sub-section (1) of the
section 3 has reason to suspect that any dealer is to evade
the paynment of any tax or any clearing or forwardi ng agent
or a person transporting goods or any owner of a

war ehouse or a godown is keeping or has kept his

accounting such a manner _as is likely to cause evasi on of
tax payabl e under this Act, such authority may for reasons
to be recorded in witing, seize such accounts, registers or
documents of the dealer or the clearing or forwardi ng agent
or the person transporting goods or the owner of a

war ehouse or godown as may be necessary and shal

grant a receipt for the same, such seized accounts,

regi sters or docunments shall be retained for so |long as may
be reasonably necessary for exam nation thereof or for a
prosecution for any offence punishable under this Act and
shall thereafter be returned to the person concerned in the
prescri bed manner:

Provided that if the seized accounts, registers or docunents
are retained by any authority other than the Comm ssioner for
nore than one hundred and twenty days, the reasons for- so
doi ng shall be recorded in witing and the approval of the
Conmi ssi oner shall be obtained by the authority so retaining
them

(4) For the purpose of sub-section (2) or sub-section (3) any
aut hority appoi nted under sub-section (1) of section (3)
may enter and search any place of business of any dealer

(5)(a) Any authority referred to in sub-section (1) shall have
the power to enter into and search any office, shop, godown or
any other place of business or any building or any place of the
dealer, or of a dalal or of an owner of a warehouse, or of a

cl eari ng, booking or forwarding agent, or of a person
transporting goods or vessels or goods carrier and seize any
goods whi ch are found therein but not accounted for by the
deal er or the dalal, or the owner of the warehouse, or the

cl eari ng, booking or forwarding agent, or the person
transporting goods in his books, accounts, registers and other
document s:
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Provided that a |list of all the goods seized under
this sub-section shall be prepared by such officers and be
signed by the officer, the dealer or the person in-charge of
goods or the person in charge of the prem ses and not |ess
than two witnesses.

(b) The authority referred to in clause (a) shall, in a case where the
deal er or the person in charge of goods as nentioned in clause

(a), fails to produce any evidence or satisfy the said authority

regardi ng the proper accounting of goods, inmpose a penalty,

after giving an opportunity of being heard to the dealer or such

person which shall be equal to three tines the anmount to tax

cal cul ated on the val ue of such goods shall be released as soon

as the penalty is paid.

(c) If the deal er or the person in charge of goods as nentioned in
cl ause (a) demands-time for production of necessary docunents

i n support of proper accounting, the authority referred to in

clause (a) shall release the goods on the condition that the

deal er or' such a person deposits a security equivalent to three

times the anmount of tax calcul ated on the value of the goods in

the formof a Denand Draft or a call deposit drawn on a

schedul ed Bank.

(d) I f penalty /inposed under clause (b) is not paid forthwith or no
security is furnished as provided in clause (c) or the goods are

not claimed by any person, the authority referred to in clause (a)

shal | arrange for the safe custody of the goods.

(e) In case the penalty inposed under clause (b) is not paid forthwith
or the goods renain unclainmed for a period of fifteen days from

the date of seizure, the goods so seized shall be sold by auction

in the prescribed manner and the sal e proceeds shall be

appropriated towards the amount of penalty inposed under

cl ause (b); the bal ance of the sale proceeds if any, shall be

deposited in the Government Treasury and shall be refunded to

the lawful claimant in the prescribed manner.

(f) In a case where the goods have been rel eased on the deposit of
a security as nentioned in clause (c) and evidence regarding
proper accounting of goods to the satisfaction of the authority
referred to in said clause (a) is not produced within fifteen days
fromthe date on which security is deposited, the ampunt of
security shall stand forfeited to the State CGovernment. If,
however, evidence or document to the satisfaction of the

authority nmentioned in clause (a) regardi ng the proper

accounting of goods is produced wthin the said period of fifteen
days, the security shall be rel eased and the anpunt shall be
refunded with the approval of the next higher authority.

(6) (i) The power conferred by sub-sections (4) and (5)
shal | include the power to break open the | ock of

any box or receptacle or any other place or

prem ses where any accounts, registers or other

docunents or goods may be kept or are

reasonably suspected to be kept;

(ii) The power conferred by sub-clause (i) shall also
i ncl ude the power to seal any box or receptacle,

godown or buil ding where any accounts,

regi sters or other docunents or goods may be

kept or are reasonably suspected to be kept;

(7) an authority appointed under Section 3 may require the
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assi stance of any public servant or police officer in nmaking
search and seizure or for safe custody of goods seized under
the Section and such public servant or police officer shal
render necessary assistance in the matter."

Section 38 of the Haryana General Sales Tax Act, 1973 reads as under
"Section 38 \026 Furnishing of infornmation by clearing and
forwardi ng agents etc. \026 (1) every clearing or forwarding
agent, Dalal or any other person transporting goods, within the
State, who, during the course of his business, handles
docunents of title to goods for or on behalf of any deal er, shal
furnish to the assessing authority the particulars and
information in respect of the transactions of the goods in such
formand manner, as may be prescribed.

(2) No clearing or forwardi ng agent, Dalal or any

ot her person transporting goods - within the State shall carry on
hi s business unless he obtains fromthe assessing authority,

on paynment of a fee not exceeding fifty rupees, a license in
the form'and manner and subject to such conditions as my

be prescribed.

(3) If any clearing or forwarding agent or Dal al or

person transporting goods within the State contravenes the
provi si ons of sub-section (1) or sub-section (2), the
Conmi ssi oner or any person appoi nted to - assist himunder
sub-section (1) of Section 3 may, after giving the person
concerned a reasonabl e opportunity of ‘being heard direct him
to pay by way of penalty, an ampbunt equival ent to twenty per
centum of the val ue of goods in respect of which no particulars
and informati on has been furnished under sub-section (1).

Expl anation - For the purpose of this section \026

(i) "Dal al” shall include a person who renders his services
for booking or, or taking delivery of, consignments of goods at
a Railway Station, booking agency, goods transport conpany

of fice, or any place of |oading or unloading of goods or
contrives, makes and concl udes bargai ns and contracts for or

on behal f of any dealer for a fee, reward, comi ssion
remunerati on or other val uable considerati on or otherw se;

(ii) 'person transporting goods’ shall, besides the owner

i ncl ude the manager, agent, driver, enployee of the owner or
person i ncharge of a place of |oading or unloading of goods or
of a Railway out-agency, city booking office or city booking
agency, when run by a private person under a contract with

the Railways but excluding a rail head or a post office, or of a
goods carrier carrying such goods, or a person who accepts

consi gnnents of such goods for dispatch to other places or

gi ves delivery of any consignment of such goods to the

consi gnee. "

Under Section 42 of the Act, it is an obligation on every clearing, booking or
forwardi ng agent or any other person transporting goods who during the course of his
busi ness handl es docunents of title to goods for or on behalf of any dalal or a person
hol ding certificate under Section 14 to furnish to the prescribed authority true and
conplete particulars and information and to naintain true and conpl ete accounts,

regi sters, docunents etc. The said section also provides for levy of penalty at the rate

of three times of tax cal culated on the value of the goods in respect of which no
particulars or information have been furni shed under sub-section (1) of Section 42 of
the Act or no cash nmenp or bill or challan has been produced before the prescribed

aut hority under sub-section (3) or rupees one thousand whichever is greater.

Section 44 of the Act enpowers any authority appoi nted under Section 3(1) of

the Act that if he has reason to suspect that any dealer is attenpting to evade tax or
that any person transporting goods or any other person has kept his accounts in such a
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manner as is likely to cause evasion of tax payable under the Act, such authority may
for reasons to be recorded in witing, seize such accounts and registers or docunents.
Power has al so given to the authority appointed under Section 3(1) of the Act to enter
into and search any place of business of any dealer. The said section enpowers the

aut hority under clause (b) of sub-section (5) of Section 44 of the Act to inpose a
penalty equal to three tinmes the anmbunt of tax cal cul ated on the val ue of such goods
and to rel ease the goods as soon as the penalty is paid in case the dealer or the person
i n-charge of the goods fails to produce any evidence or satisfy the said authority
regardi ng the proper accounting of the goods.

In the instant case, the officers of the Sal es Tax Departnment nmade a surprise

visit to the prem ses and godowns of the respondent-Conpany and searched t he

prem ses and godowns. On Septenber 2, 1993, notices were issued to the appellant-
Conpany to produce the docunents to satisfy the authority about the proper

accounting of the goods seized. The appellant challenged the legality of one of such
noti ces before the | earned single Judge of the H gh Court by way of filing a Wit
Application (GCvil Rule No. 2486 of 1983). The wit application was opposed by the
State of Assam The | earned single Judge allowed the wit application follow ng the
decision of this Court in State of Haryana vs. Sant Lal (supra). The |learned single
Judge was of the opinion that the provisions contained in Sections 42 and 44 of the Act
are prospective in nature and, therefore, on the basis thereof the authority appointed
under the Act had no jurisdiction to denmand books of accounts prior to July 1,1993.
Aggrieved by the said order, the State of Assampreferred Wit Appeal No. 197

of 1996 before the Gauhati Hi gh Court and submitted that since the tax is |evied under
the aforesaid Act and whatever is ancillary or subsidiary provision necessary for

achi eving the object of such |egislation would be covered by Entry 54 of List Il of the
Seventh Schedule to the Constitution of India. It was further subnmitted that the entries
in the Legislative List should not beread in a narrow or pedantic sense, but must be
given their fullest nmeaning and w dest anplitude and be held to be extending to al
ancillary and subsidiary matters-which can fairly and reasonably be said to be
conprehended in them  The judgnent in the case of Tripura Goods Transport

Associ ation & Anr. Vs. Conmi ssioner of Taxes & Ors. (supra) was also cited before

the | earned Judges of the Division Bench. According to the |earned counsel appearing
for the State of Assam the said judgnent squarely covers the controversy raised in the
present case. The |earned Judges of the Division Bench, after perusing the relevant
provi sions of the Act and two judgnments nanely, Tripura Goods Transport

Associ ation & Anr. Vs. Comm ssioner of Taxes & Ors. (supra) and State of

Haryana & Ors. vs. Sant Lal & Anr. (supra), was of the opinion that the case on hand
woul d be covered by the decision of this Court in the case of Tripura Goods Transport
Association & Anr. Vs. Conmi ssioner of Taxes & Ors. (supra) in which case the

earlier decision of this Court rendered in the case of State of Haryana & Ors. vs. Sant
Lal & Anr. (supra) was duly consi dered.

In the result, the appeal filed by the State of Assam was all owed and the order

passed by the | earned single Judge declaring Sections 42 and 44 of the Act as ultra
vires was set aside and the said provisions were held tobe intra vires of the
Constitution of India.

The respondents, being aggrieved, preferred this appeal by way of specia

| eave petition.

W heard M. ML. Lahoty, |earned counsel appearing for the appellant and M.

Krishna Sarmm, |earned counsel appearing for the respondent- State.

M. ML. Lahoty, |learned counsel appearing for the appellant submitted that the
judgnent in the case of State of Haryana & Ors. vs:-Sant Lal & Anr. (supra) has

clearly laid down that in a valid State Legislation on sales tax, the scope/anbit of Entry
54, List Il in the Seventh Schedul e cannot be stretched to cover the persons who are
neither "deal er” nor have any nexus with the transaction of sale of goods. The
transporter/carrier being stranger to the transaction of sale or purchase, they cannot be
governed or regulated by a Sales Tax Legislation. He further subnmitted that the

Di vi sion Bench of the High Court, however, failed to appreciate that the facts and

ci rcunst ances as al so the provisions of the Tripura Sales Tax Act and the Rules framed
thereunder were totally distinct and different and, therefore, despite affirmng the ratio o
f

State of Haryana & Ors. vs. Sant Lal & Anr.,(supra) this Court came to a different
concl usi on whil e upholding the validity of the provisions of the Tripura Sales Tax Act
and Rul es framed thereunder

It was further submitted that this Court in the case of Tripura Goods Transport

Associ ation & Anr., vs. Conm ssioner of Taxes & Os. (supra) upheld the validity of
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the i nmpugned provisions of the Tripura Sales Tax Act and the Rul es framed thereunder

in spite of the judgnent of this Court in State of Haryana & Ors. vs. Sant Lal &

Anr. (supra) inasmuch as Section 38 of the Haryana General Sales Tax Act which was

the subject matter of the exami nation before this Court in State of Haryana' s case had
expressly excluded transporters/carriers fromthe definition of the persons transporting
goods. The Division Bench erred in holding that the case of the State is covered by the
decision in Tripura Goods Transport Association & Anr. Vs. Commi ssioner of

Taxes & Ors. (supra) and thereby upholding the validity of Sections 42 and 44 of the
Assam General Sal es Tax Act.

It was further submitted that the | earned Judges of the Division Bench failed to

preci sely conpare the provisions of the Assam CGeneral Sales Tax, 1993, nore
particularly, the definition of "deal er” under Section 2(10) and Section 42 of the Act as to

the obligations arising therefromfor furnishing docunments and nai ntai ni ng books of
accounts with the area expressly curved out by the Explanation Il appended to Section

42 so far as the sane relate to the transporter/carrier of goods as also the provisions of
Section 44 authorising the authority under Section 3(1) for carrying out the search and
sei zure and thereafter | evying penalty vide Section 44(5)(b) equal to three tinmes the
amount (of ‘tax cal culated on the val ue of the goods.

It was further argued that Explanation Il appended to Section 38 of the Haryana

CGeneral Sales Tax Act is simlarly worded and al nost pari materia to Explanation |1
appended to Section 42 of the Assam General Sales Tax Act and as such the ratio of

State of Haryana & Ors. vs. Sant Lal & Anr. (supra) mutatis mutandis applies to the
present case.

Concl udi ng his argunments, M. ML. Lahoty submtted that the transporters like

the appel | ant-Conpany were not involved in any sale or purchase of any goods. They
only perforned the job of transportation of goods in and outside the State of Assam

and, therefore, the State Legislature had no authority and jurisdiction to enact any | aw
in exercise of its powers conferred under Entry 54 of List Il of Seventh Schedule to the
Constitution of India: As such, the provisions contained in Section 42 of the Act

i mposi ng obligations on the transporters to furnish particulars and information and to
mai ntai n accounts etc. were ultra vires.. Arguing further, |earned counsel submtted that
the Legislature al so had no power to levy penalty on them The transporters carrying
goods on behalf of dealers had no nexus with the sale of goods and that the appellant-
Conpany not being a deal er as per the provisions of the Act and the object of the Act
being to deal with taxes in respect of sales or purchases of goods in the State of

Assam the provisions contained.in Section 42 so far as the transporters were

concerned were contrary to the object and the restrictions inposed under the provisions
of Sections 42 of the Act so far as the transporters were concerned were unreasonabl e.
Lear ned counsel appearing for the respondent-State supported 'the inmpugned

action of the respondents and submitted that the transportati on being a part of the

busi ness, can be terned as ancillary to the business and in that view of the matter, the
authority had jurisdiction to issue the notices \026 Annexure |1

On the above pl eadi ngs of the | earned counsel appearing for the respective

parties, the foll owi ng questions require consideration

1) Whet her the provisions of Assam General Sales Tax, 1993 are

simlar to the provisions of the Haryana CGeneral Sales Tax, 1973 or

they are simlar to the provisions of Tripura Sales Tax Act, 19767

2) Whet her the provisions contained in Section 42 requiring the

transporters to furnish to the prescribed authority true and conplete

particulars and information and to nmaintain true and conpl ete

accounts, registers and docunents in respect thereof ‘and provisions

contained in Section 44 enpowering the appointed authority to search

any office, godown etc. of transporters and seize any goods found

therein can sustain in | aw

3) If so, whether the authority can direct a transporter to conply with the
requi renments of Section 42 for period prior to the enactnment com ng
into force.

We have given our thoughtful consideration for the subm ssions nade by the

respective parties. W entirely agree with the judgnent of the |earned Judges of the
Di vi sion Bench of the Assam Hi gh Court for the conclusion arrived at by them and
reasons recorded in the judgnent.

In the present case, the appellant has challenged the validity of Sections 42

and 44 of the Assam General Sales Tax Act, 1993 along with the inpugned

assessment contending that the transporters are not "dealers"” within the neaning of the
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Assam General Sal es Tax Act, 1993 and hence any obligation to maintain the

docunents such as registers, cash nenps, challans etc. as required under Section 44

of the Act could not be inposed upon them nor any provision inposing penalty and

puni shrent for non-conpliance of the sane could be made and the sanme is beyond

| egi sl ative conpetence. |In our view, under Section 42 of the Act, it is an obligation on
every cl earing, booking or forwardi ng agent or any other person transporting goods who
during the course of its business handl es docunents of titles to the goods for or on
behal f of any deal er or person holding certificates under Section 14 of the said Act to
furnish to the prescribed authority true and conpl ete accounts, register, docunments etc.
The said Section also provides for levy of penalty at the rate of three tines of tax

cal cul ated on the value of the goods in respect of which no particulars or information
have been furni shed under Section 42(1) of the Act or no cash nmeno or challan has

been produced before the conpetent authority under Section 42(3) or Rs. 1000/ -

whi chever is greater. The said Section enmpowers the appointed authority to enter and
search any place of business of any dealer if he has reason to believe that any dealer is
attenpting to evade tax for that any person transporting goods for any other person

who has kept in accounts'in such a manner as is likely to cause evasion of tax. As per
the accepted nornms of taxation the jurisdiction whatever is ancillary or subsidiary
provi si on necessary for achieving the object of a tax statute is covered by Entry 54 of
List Il of the Seventh Schedule to the Constitution of India. The Entries in the

Legi slative List have a very wide nmeani ng and scope and shoul d have a broad
interpretation so as to nake provisions in the Act workable and in the interest of the
revenue. The obligation inposed upon the transporters under Sections 42 and 44 of

the Act is also a part of such preventive neasures agai nst any evasi on of taxes and the
sane should not be/read in a narrow sense

In our view, the transporters are not strangers to the sale or purchase of goods,

to the contrary are parts and parcelsand are directly involved in storing the goods
purchased or sold by, and in many cases such, transactions are fictitiously carried on in
fal se nane and address besides fal se classifications vis-‘-vis transportation of such
goods in and outside of the State making thensel ves party to the episode of such
fictitious transactions for the sole purpose of evasion of tax by the deal ers purchasing
and selling such goods.

The judgrment of this Court in Tripura Goods Transport Association & anr

Vs. Conmi ssioner of Taxes & O's. (supra) was cited before us. |In that judgnent,

this court has specifically held such agents transporting goods to be reasonably and
proxi mately connected to the sale transaction and hence occasionally |liable under the
Sales Tax Laws. It is pertinent to nmention that thi's Court while considering the Tripura's
case had taken into consideration the judgnment by this Court-in the case of State of
Haryana & Ors. vs. Sant Lal & Anr. (supra). The present case, in our view, is fully
covered by the judgrment rendered by this Court in Tripura s case.

In our opinion, there cannot be any irregularity to call for books of accounts,

docunents, evidence etc. as the same is necessary for the tax authorities to nake

proper verification and scrutiny of the genuineness of the transactions. |ssuance of
notice for verification of a transaction is a formal step and the sane is required for
proper verification and scrutiny of the genui neness of the transaction to safeguard the
interest of the State revenue.

W have carefully perused both the judgnments.  Both the judgment uphold the

legality of the charging and penal provisions in issue.. But this Court struck down the
rel evant provisions of the Haryana General Sal es Tax Act, 1973 because of apparent
anbiguity inherent therein. However, in course of considering the anal ogous provision
viz Section 36 A and Section 38 B of the Tripura Sales Tax Act, 1976, this Court in the
case of Tripura goods Association & anr. Vs. Commi ssioner of Taxes & O's

.(supra) held that naintenance of accounts by the transporters is only to help the taxing
authority to trace the dealer, fix the goods transported co-relating with the dealers
transporting such goods for fixing tax liability in this regard. This Court further held as

fol |l ows:

"If a clearing or forwarding agent or "dalal" or person

transporting goods is indeed reasonably and proximtely connected

with the sale occasioning the liability to the sales tax, it is legitimte to
i cense hinself under the Act and maintain and furnish such

information and particulars to the assessing authority thereunder as

he woul d in the course of his business cone to possess, it is

legitimate then to make himliable for such escapenent of tax as has

resulted fromthe breach by himof such obligation and to a
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reasonabl e penalty."

Thus it is seen that Sections 42 and 44 of the Act do not inpose any liability

upon the transporter, carriers etc. to pay any sales tax under the Act. The said sections
are basically nmeant to check the tax evasion. Thus the requirenment of maintenance of
docunent and the certificate of registration by a transporter or any such agent is only for
simlar purpose as incorporated under Sections 36 A and 38 B of the Tripura Sal es Tax

Act, 1976 which has been held to be a valid piece of legislation by this Court in the case
of Tripura Goods Transport Association & Anr. Vs. Conmmi ssioner of Taxes & Os.

(supra). In our view, the present case is fully covered by the said judgnent of this
Court.

The judgrment of this Court in the case of State of Haryana & Ors. vs. Sant La

& Anr. (supra) has dealt in regard to Section 38 of the Haryana General Sal es Tax Act,
1973 which required theclearing or forwarding agent or any other person transporting
goods i ncl udi ng manager, agent, driver or enployee who within the State during the

course of his business, handl es "docunents of title to goods"” for or on behalf of the
dealers'to furnish the assessing authority the particulars and information in respect of
transaction of goods and further required to obtain a licence fromthe assessing

authority in breach whereof penalty was provided for. But this Court struck down

Section 38 of the Haryana General Sales Tax Act, 1973 primarily due to the reason that

the meaning of the words "document of title to goods" was held to be not clearly defined
and so it was found that provisions of the Act cannot have any application to those
persons who do not handl e docunents of title.

In our view, the AssamAct is conpletely distinguishable fromthe Haryana Act.

There is a marked di fference between the provisions of Haryana and Tri pura

Laws i nasmuch as Section 38 of the Haryana Ceneral Sales Tax Act, 1973 do not

clearly define the person dealing with "docunments of title of goods". Further, this Court
decl ared the provisions of Section 38 of the Haryana General Sales Act to be ultra vires
primarily on the ground that the transporters/carriers were specifically excluded fromthe
definition of "person transporting goods" in the explanati on appended to Section 38 of

the Act. For this anbiguity alone, this Court has struck down Section 38 of the Haryana
CGeneral Sales Tax Act. |In the case of Tripura goods Transport Association & Anr.

Vs. Conmi ssioner of Taxes & Ors. (supra), this Court upheld the anal ogous

provi si ons contai ned under Section 36A and 38B of the Tripura Sales Tax Act as the

said provisions clearly defined the expression "dealer" and "docunents of title to goods"
have been clearly defined and in that view, this Court upheld the legality of Section 36A
and Section 38B of the Tripura Sales Tax Act.

It is further seen that Explanation |l to Section 42 of the Act excludes only

person in-charge of a rail head or a post office fromthe definition of "person transporting

goods". This Explanation clearly states that person in charge of a goods carrier carrying
such goods woul d be included in the definition of "person transporting goods". It is only
due to the reason, this Court was inclined to declare Sections 36 A and 38B of the

Haryana General Sales Tax Act as ultra vires and ill egal

The Assam Act, in all its spirit and content is analogous to the Tripura Sales Tax

Act and not simlar to the Haryana General Sales Tax Act inasmuch as the Assam Act
clearly defines the expressions "docunment of title to goods" and there is no disparity
amongst such agents dealing with docunents of title to goods. The argunent of

| ear ned counsel appearing for the appellant that Explanation Il to Section 42 of the Act
was misinterpreted by the H gh Court holding the transporters to be dealers under the
Assam Act has no nmerits. The contention of the appellant’s counsel is based on

m sconception that the expression "goods carrier" in the Assam Act is qualified by the
expression "other than" which qualifies the expression "a rail head or a post office". The
preposition of appearing before the expression "a goods carrier-carrying such goods"
clearly shows that this expression is directly related to the words "person in-charge"

gi ving the meaning that person in-charge of a goods carrier carrying such goods is
included in the definition of "person transporting goods".

Section 38 of the Haryana General Sales Tax Act, 1973 required clearing or

forwardi ng agent, Dalal or any other person transporting goods (manager, agent, driver

or enployee) within the State, who during the course of his business handl es

docunents of title to goods for or on behalf of any dealer to furnish to the assessing
authority the particulars and information in respect of the transacti ons of the goods and
further required to obtain licence fromthe assessing authority in breach whereof heavy
penalty was provided for, were held to be ultra vires and no proxi mate connection was
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found to be existing between the transaction of sale and the clearing or forwarding
agent, dalal or other transporter. The penalty as provided was also held to be

di sproportionate to the quantum of escaped assessnent. It was al so observed in the
case of State of Harayana & Ors. vs. Sant Lal & Anr. (Supra) that the legislative
entries have to be read in a wider sense so as to include all subsidiary and ancillary
matters. Provisions by which evasion of tax could be prevented and further providing
machi nery for the purpose would be within the anbit of the legislative entry. It was
further observed that if a clearing or forwardi ng agent or dalal or a person transporting
the goods is indeed reasonably and proximately connected with the sal e occasi oni ng

the liability to the sales tax, it would be a legitimte requirement for such person to
obtain licence and mai ntain and furnish such information and particulars to the
assessing authority as in the course of his business he may cone to possess. But

whi | e comenting on sub-section (1) of Section 38 of the Haryana General Sal es Tax

Act it was observed that it was not every clearing or forwardi ng agent or dalal or person
transporting goods who cones into possession of the particulars and information
required to be furni shed. It was further observed that it is only such clearing or
forwardi ng agents or other persons transporting the goods who can be required to

obtain I'icence and would be |iable to penalty for breach of such provisions. The
nmeani ng of the words "docunents of title to goods" was also held to be not clearly
defined. So it was found that provisions of the Act cannot have any application to those
persons who do not handl e docunents of title. Thus provisions of the Act cannot have
any application to all and the State Legislature will have no power to legislate in respect
of such persons. The matters which are not ancillary or subsidiary to the |egislative
entry cannot be |egi'slated upon under the entry.

The Division Bench/of the Gauhati Hi gh Court while considering the inpugned

j udgrment had taken into consideration both the judgnments of this Court as cited above
and held that Sections 29, 36A and 38B of the Tripura Sales Tax Act are in substance
simlar to Sections 42 and 44 of the Assam Sales Tax Act and uphol d the provisions of
the Assam Act in consonance to the judgnent of this Court in the case of Tripura

goods Tranport Association & Anr. Vs. Comm ssioner of Taxes & Ors. (supra). In

our opinion, there is no exclusion of any transporter/carrier fromthe definition of person
dealing in "docunents of title to goods".

In view of the facts and circunstances of the case, the civil appeal deserves to

be dismissed. The Cvil Appeal is, accordingly, disnissed. However, there shall be no
order as to costs.

In Wit Petition No. 622 of 2000

As already noticed, the wit petition filed by Ms A B.C. (India) Ltd. Was all owed

by the | earned single Judge of the Gauhati Hi gh Court on 20.2.1996 following the ratio
laid down by this Court in the Case of State of Haryana & Ors. vs. Sant Lal & Anr.
(supra) and declared Sections 42 and 44 of the Act to be ultra vires so far as they
related to the obligations of the transporters to furnish information and the power of
search and seizure in connection with the goods transported by the transporters. Wit
Appeal filed by the State of Assamwas allowed. S.L.P.(C) No. 5937 of 2000 was
preferred before this Court challenging the said judgnent. Leave was granted by this
court. The State of Assam by taking advantage of the decision of the Division Bench
dated 4.1.2000, inserted Section 46A in the Act of 1993 by Assam Act XX of 1999

giving it the effect from2.2.2000 and thereby made it statutory obligation of every
transporter, carrier or transporting agent engaged in transport business relating to
taxabl e goods in Assamto obtain a Certificate of Registration. The said Section 46A
reads as under:

"46A. For carrying out the purposes of Section 46 every

transporter, carrier or transporting agent, operating its transport

busi ness relating to taxable goods in Assam shall be required to

obtain a Certificate of Registration in the prescribed manner fromthe

Conmi ssi oner or any officer appointed under Section 3 to assist him

on paynment of such fees as may be prescribed."

By exercising power under Section 72(1) of the Act, consequential amendments

were al so made in the Assam General Sales Tax Rules, 1993 by issuing the Notification

on 11.9.2000. A new Rule 21A was inserted stipulating that every transporter, carrier or
transporting agent liable for registration under Section 46A within 60 days of
conmmencenent of the anmending Rules was to submit application for registration. Yet
another new Rule i.e. Rule 39A was inserted providing for an appeal to the Assam

Board of Revenue. Rules 42 and 43 were also inserted to provide for setting up of
check post and for the service of notice. The above wit petition was filed by the Assam
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Chanber of Inter-State Carriers challenging both the Anmending Acts that is, Assam Act

XX of 1999 by which Section 46A was inserted as al so the Anendnent Rul es 2000 as

the sane are repugnant to Articles 14, 19(1)(g), 21 and 300 A of the Constitution of
India as the State of Assam | acks | egislative competency to |egislate the said provisions
of |aw.

It was submitted by the petitioners that the transporters/carriers are neither

deal ers under the Assam General Sales Tax Act nor they in any way even renotely
concer ned/ associated with the transaction of sal e/ purchase of any taxabl e goods.
Furthernmore, it does not handl e the docunents of title of goods and accordingly no
liability arising out of the Assam CGeneral Sales Tax Act and the Rul es franed

thereunder can be fastened on any of the transporters, carriers which are menbers of

the wit petitioners’ Association. It was submitted that as the entire controversy arising
out of the judgnent of the Division Bench of the Gauhati H gh Court dated 4.1.2000 was
under consideration by this Court, the petitioners sought to file the above wit petition
under Article 32 of the Constitution of India challenging the validity of the Act and the
Rul es framed thereunder

This Court issued Rule Nisi and tag this petition along with Cvil appeal No. 2760

of 20000 @S.L.P.(C No. 5937 of 2000.

A counter ‘affidavit - was filed by the State of Assam contending that Section 46

A of the ‘Act requires that every transporter/carrier or a transporting agent operating its
transport business relating to taxable goods in Assamis to obtain a certificate of
registration fromthe Commi ssioner or any O ficer appointed under Section 3 of the Act

to assist him on paynent of a prescribed fee.

We have perused Section 46 A which, in our view, has been inserted only for

achi eving the objective of sealing | oophol es of avoi dance and evasi on of sales tax by

the fictitious dealers with the help of transport conpanies. Nornally the transporters are
not liable to pay tax but liability of the transport arises only if the transporter or carri
er

does not disclose the particulars required under Section 46A of the said Act read with
Rul e 21A of the Rul es thereunder. The newly inserted Section 46 A of the Act, in our
view, is legally sound and anal ogous to Section 38 B of the Tripura Sales Tax Act, 1976.
It is also pertinent to nention that Section 38 B of the Tripura Sales Tax Act, 1976 has
been upheld by this Court in the case of Tripura Goods Transport Association & anr. Vs.
Conmi ssi oner of Taxes & Ors. (supra).

In our view, the obligation inposed upon the transporters under Sections 42 and

44 and 46A of the Assam Act is alsoa part of such preventive measures agai nst any
evasi on of taxes and the sane should not be read in /a narrow sense. Section 46 A and

Rule 21 A of the Assam Act and the Rul es franed thereunder respectively are valid and

pi ece of legislation for the purpose of checking evasion of taxes by making the
transporters/carriers accountable for the part they play in the transaction of sale and
pur chase of goods.

Thus we hold that the insertion of Section 46A and Rul e 21A have.in no way

infringed the fundanmental rights of the petitioners as the “inserted provisions are

anal ogous to those of Section 38 B of the Tripura Sales Tax Act, 1976 which have

since been upheld by this Court. The State Legislature has the jurisdiction and

conpet ence under Entry 53 of List Il of the VIl Schedule to the Constitution of India to
| egi sl ate such provisions as contained in Section 46 A of the Act, 1993.

In view of the facts and circunstances nenti oned above, the wiit petition

deserved to be di sm ssed. The writ petition is accordingly dismssed. No costs.




