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ACT:

Arbitration Act 1940, Section 35--Two contracts for
supply of goods--One of the parties invoking arbitration
cl ause-- Arbitrator appointed--1n the neanwhile one of the
parties obtaining  permssion of Supreme Court to file nobney
suit since clains getting barred by limtation--Mney suits
filed--Wiether other party entitled to approach Court and
obtain stay of arbitration proceedings.

HEADNOTE

The petitioner signed two contracts, one on the 12th
January. 1980 and the other on 18th August, 1980 for the
supply of Indian H P.S. Goundnut Kernels Javas to/'a Sw ss
Conpany. On 20th Decenber, 1980 the petitioner inforned the
respondent not to nominate any vessels to |oad goods 'as it
were unabl e to get necessary clearance fromthe CGovernnent,
and by a telex nmessage on 27th January. 1981 inforned the
respondent that the goods could not be exported on account
of executive/legislative ban

The respondent invoked the arbitration proceedings wth
the Federation of G| Seeds and Fats ~Association who
informed the petitioner on 6th March, 1981 by a letter of
the appoi ntnent of an arbitrator. The petitioner ~challenged
the arbitration proceedings in the Delhi High Court. On
March 23rd. 1981 a stay order was passed restraining the
arbitration proceedi ngs, and on 11th Decenber. 1981 the Hi gh
Court held that no arbitration agreenment existed with regard
to the second contract and as such nobody was entitled to
seek reference to arbitration.

The petitioner filed a special |eave petition to  this
Court. This Court passed an interimorder granting specia
perm ssion to the respondent to file a nobney suit in any
court since the clains were getting barred by tine.
Pursuant to this order the r respondent filed a regular
nmoney suit in a foreign court, and two identical suits in
the Bonbay Hi gh Court for recovering damages, for which the
witten statements were filed.

PG NO 548
PG NO 549

The petitioner nmoved an application in one of the suits

in the High Court stating that in the interests of justice




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 2 of 8

pendi ng disposal of the three suits an injunction should be
granted restraining the parties fromproceeding with the
arbitration, and that the arbitration be stayed under the
principles of section 35 of the Arbitration Act, 1940. The
H gh Court granted interim injunction restraining t he
parties from proceeding with arbitration. On 8th March

1985, the Hi gh Court dismissed the notice of notion and
held that this Court’'s order dated 2nd Decenber, 1983 was
clear, there was no abandonnent of the pending arbitration
proceedi ngs by the respondent and therefore stay could not
be granted. This order was confirnmed by the Division Bench
i n appeal

In the S.L.P. to thi's Court the question was: whether
the Hi gh Court was right in declining to grant stay of the
arbitration proceedings:

Di smi ssing the application

HELD: 1. The Hi gh Court rightly held that Section 35
does not apply. [556A]

Sujant  Singh v. Seth Mhinder Paul, Al R1964 Punj 395
ref. to.

2. In_particular facts and circunstances if a party
filed a suit to save limitation the same would not vitiate
the award or nake the award bad under s. 35 of the
Arbitration Act.[555F]

3. Foreign awards automatically are not ‘lifeless award
They can be enforced in this Court in ‘accordance wth
| aw. [ 556

Gl & Natural Gas Common. v.Western Co. of N America,
Al R 1987 SC 574 ref to.

4. \Wether in a particular case it would be just and
equitable to the parties to direct themto proceed with the
arbitration, nmust depend upon the facts and circunstances
of a particular case having regard to the legal provisions
applicable to a particular Situation.[556A- D

In the instant case, there is a valid arbitration
agreenment between the parties. In view of the direction of
this Court. the continuation of the arbitration proceedings
in respect of the filing of the suit would not be bad. In
these circunstances if the court declined to exercise its
jurisdiction under section 151 of the Code of Cvi
Procedure to grant stay of the proceedings of arbitration in

PG NO 550
London, the court has not acted in excess of jurisdiction
or has not exercised its jurisdiction inmproperly. In such a
situation t he Appel |l ate Court shoul d not normal |y
interfere. In the premises, it would have been inproper to
exercise any jurisdiction to interfere. [557B-C|

V/ C Tractoroexport, Mscow v. Ms Tarapore & Co. & Anr.
[1970] 3 SCR 53; Serajuddin & Co. v. Mchael CGoldetz & Os.,
AR 1960 Cal. 47; Inre Al India Goundnut Syndicate /Ltd.,
[1945] 47 Bom L.R 420 and Ranji Dayawal a & Sons (P) Ltd.
v. lInvest Inport, [1981] 1 SCR 899. referred to.

JUDGVMVENT:

Cl VI L APPELLATE JURI SDI CTI ON: Speci al Leave Petition
(Civil)No.6536 of 1988.

From the Judgnent and Order dated 26.4.1988 of the
Bonbay Hi gh Court in Appeal No. 431 of 1988.

G Ranmswani, Additional Solicitor CGeneral and Miku
Mudgal for the Petitioner

Anil B. Diwan, D.N. Msra, MP. Bharucha and S.J.
Vajifdar for the Respondent.

The Judgrment of the Court was delivered by
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SABYASACHI MUKHARIJI,J. This application for leave to
appeal is fromthe decision of the Division Bench of the
H gh Court of Bombay, dated 26th April, 1988. By the said
deci sion the Division Bench sunmarily dismissed the appea
thereby affirmng the order of the learned Single Judge of
the Hi gh Court. On 12th January, 1980 the petitioner herein
si gned what has been treated as the first contract with the
respondent for the supply of 5000 Ms. of Indian HP.S.
Groundnut Kernels Javas (hereinafter referred to as the said
goods) for the year 1979-80. The second contract in respect
of the sane was signed for 4000 Ms. on 3rd April, 1980.

On 18th August, 1980 since 3100 Ms. of the remaining
first contract and total of 4000 Ms. of the second contract
had not been supplied, the contract was extended for the
bal ance quantity for the next crop season 1980-81. On 20th
Decenber. 1980 the petitioner informed the respondent not
to nominate any vessels'to | oad goods as they were unable
to get necessary cl earance fromthe Government.

PG NO 551

The " _petitioner on 27th January, 1981 sent a telex
inform ng- the respondent that” the goods could not be
exported on account of executivel/legislative ban on such
exports.

On 6th March, 1981 the Federation of Ol Seeds and Fats
Associ ation (FOSFA) inforned the petitioner by its letter of
the appoi ntnent of an arbitrator because of non-shi pnent due
to Covernnment’'s refusal. Thus the respondent invoked the
arbitration proceedings with FOSFA.- On 19th March, 1981 the
petitioner filed a petition in the Delhi High Court
chal l enging the arbitration proceedi ngs by FOSFA. The Delh
H gh Court on 23rd March, 1981 passed a stay order and
restrained the arbitration proceedings by FOSFA. = On 11th
Decenber, 1981, the Delhi Hgh Court held that no
arbitration agreement existed with regard to the 'second
contract dated 3rd April, 1980 and as such none was entitled
to seek reference to arbitration. It was further held that
vis-a-vis the first contract dated 12th January, 1980 there
was an arbitration cl ause exi sting. The Nat i ona
Agricul tural Cooperative Mrketing Federation of ‘India Ltd.,
filed a special |eave petition in this Court on 1st” April
1982 chal | engi ng the decision of the Del hi Hi gh Court on the
ground that there was no valid FOSFA arbitration clause
incorporated in the first contract dated 12th January, 1980.
On 2nd Decenber, 1983 this Court passed an interim order
granting special permission to the respondent to file a
noney suit in any court against the petitioner since the
clains were getting barred by time. The said order stated as
fol | ows:

"The order of this court dated 30.4.1982 is nodified to
the extent that Alinenta S.A is at liberty to file suit
against N A F.E D in respect of its clains/disputes under
the two contracts dated 121.1980 and 3.4.1980. It is
directed that such suit shall not constitute abandonment of
the pending arbitrations instituted/ conmrenced by Alinenta
S.A against NAF.E D or in any manner prejudice the said
arbitrations or any awards nade therein or the enforcenent
thereof and shall not prejudice Alinmenta's contention in any
of the cases."

On 17th Decenber, 1983 the respondent filed a regular
noney suit No. 488 of 1984 for an anpunt of US $1, 70, 39, 544
(equivalent to Rs. 17,93,93,440) and interest On the sum of
US $ 11,23,500 (equivalent to Rs.11,23,35,000). Witten
statemrent was filed by the respondent raising severa
obj ections, inter alia, limtation, maintainability etc. On
or about 24th July, 1984, the respondent filed another
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identical suit in the Bonbay H gh Court being Suit No.
PG NO 552

2657/ 84 for recovering damages for which the witten
statement was filed on 20th March, 1984. The respondent al so
filed another identical suit No. 1241 of 1981 in the High
Court on 21st March, 1985 for which also the witten
statenent was filed. The Suprene Court on 9th January, 1987
held that there was a valid arbitration clause in the first
contract dated 12.1.1980. In January, 1987 the respondents
started arbitration proceedings in respect of FOSFA contract
dated 12.1.1980. 1In 1987, the petitioner’s Solicitor in
London issued sumons to restrain the London arbitration

The arbitrator thereafter affirmed that they would not
proceed with the arbitration wuntil t he petitioner’s
application for stay was finally disposed of. The petitioner
noved an application-in suit No. 1241 of 1985 in the Bonbay
Hi gh Court stating that in the interests of justice pending
di sposal of the above three suits an injunction should be
granted restraining the parties fromproceeding with the
arbitration and  the arbitration be stayed under t he
principles of Section 35 0of the Indian Arbitration Act,
1940. On 2nd January, 1988 the Bonbay Hi gh Court granted an
interim injunction restraining the parties from proceeding
with the arbitration. The | earned Single Judge on 8th March,
1988 dismissed the notice of notion holding, inter alia,
that this Court’s order dated 2nd Decenber, 1983 set out
herei nbefore was  clear and, therefore, stay could not be
granted. There was an appeal to the Division Bench

On 28th WMarch, = 1988 there was an interim order in
appeal No. 431 of 1988 pernitting the respondent to seek
clarification fromthis Court regarding its order dated 2nd
December, 1983. This Court disposed of the said application
by stating that the Bonmbay Hi gh Court might make ‘its own
order. As nentioned hereinbefore the Division Bench of the
H gh Court dismssed on 26th April, 1988 the appea
preferred fromthe decision of thelearned Single Judge of
that Hi gh Court. Hence, the petitioner seeks have to appea
to this Court.

The question concerned here is, whether the H gh' Court
was right. The Hi gh Court noted that it was an ~admitted
position that under the first contract the defendant therein
being the petitioner herein, has supplied 1900 Ms while
under the second contract the defendant has not supplied
anything. The H gh Court noted that the petitioner has
pl eaded that the Government had not permitted supply of any
further materials to the plaintiff being the respondent
herein. The respondent is a Swiss Conpany. As per the
contract the r espondent had initiated arbitration
proceedi ngs against the petitioner with the Federation of
O | Seeds and Fat Association (for brief called FOSFA London

PG NO 553
in 1981 and had inforned the petitioner by their letter
dated 10th March, 1981 for the appointnent of an arbitrator
on their behalf. The defendant had contended that there
could not be any such arbitration and, therefore, it filed a
petition in the Hgh Court <challenging the arbitration
proceedi ngs. The Del hi H gh Court on the 11th Decenber, 1981
cane to the conclusion that as regards the first contract
there was a valid arbitration agreenment and as regards the
second contract, there was no such arbitration agreement. In
other words, as regards the first contract the respondent
herein could have proceeded with the arbitration while wth
regard to the second contract there was no question of
referring the dispute to the arbitrator as such. Both the
parties had filed special |eave petitions to this Court,
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bei ng 1755 of 1982 and 1756 of 1982 fromthe decision of the
High Court of Delhi. This Court admitted the petition but
did not decide the matter imediately. In the neanwhile, the
claim of the plaintiffs was getting barred by Ilaw of
l[imtation and, therefore, they noved this Court for an
early hearing. This Court instead of hearing the petition
passed an order on 12th Decenber, 1988 giving liberty to the

respondent to file suit in respect of its clains. It was
further stated that filing of such a suit would not
constitute abandonnent of t he pendi ng arbitration

proceedings instituted or conmenced by the r espondent
agai nst the petitioner.

It is pursuant to thiss liberty that the respondent had
filed suit No. 488 of 1984. Thereafter, w thout w thdraw ng
the first suit but perhaps on the basis that there was sone
technical defect in the suit according to the Bonbay High
Court, the respondent had filed a second suit No. 2659/84 on
20th March, 1984. It had filed another suit No. 1241 of 1985
on the very next date. Al these suits were pending in the
H gh Court of Bonbay. The cause of action in respect of
these suits is the sane. It has been stated that the present
suit had been filed by way of an abundant caution and
wi thout prejudice tothe rights and contentions including
the arbitration proceedings. As a result of this decision
the respondent started their arbitration proceedings from
the stage at which it had been stayed earlier but only in
respect of the first contract. The first notice of notion is
for stay of these arbitration proceedings on the ground that
the present suit as also the other two suits are pending and
there cannot be any multiplicity of the ~proceedings in
respect of the sane cause of action. The H gh Court noted
further that in view of the decision of this Court giving it
liberty to file the proceedings the respondent  was at
liberty to proceed wth the arbitration proceedings in
respect of the first contract and having regard to this
position it stated at the time of hearing of this petition

PG NO 554
before the High Court and also in its affidavit that it was
giving up claimin respect of the first contract.

The learned Solicitor General who had appeared in the
Bonbay Hi gh Court on behal f of the petitioner, which was the
def endant, contended that it was not open to the respondent
to forego a part of its claim The |earned Solicitor Genera
had al so argued that the cause of action was one and it was
not open to the respondent to split up its cause of action
The Hi gh Court, however, did not find any substance-in that
argunent. The High Court was of the view that there were two
clains arising out of the two contracts and the clainms could
easily be segregated or separated and that was the reason
that the High Court held that the respondent could give up
part of its clainms which related to the first contract.

In our opinion, the H gh Court was right. Relying upon
the decision of this Court in V/C Tractoroexport, Mscow V.
Ms. Tarapore & Co. & Anr., [1970] 3 SCR 53, the |earned
Solicitor General had submtted before the Bonmbay Hi gh Court
that though Section 35 of the Arbitration Act, 1940 does not
apply, the principles underlying the same would apply and
those principles were that arbitrators should not proceed
with arbitration side by side and in rivalry or in
conpetition wth the Gvil Court. It Was further submtted
before the H gh Court that it can exercise cognate or
simlar powers possessed by it under Section 151 of the Code
of Civil Procedure and should avoid the possibility of
conflict of decisions. Reliance was placed on a decision of
the Calcutta H gh Court in Serajuddin & Co. v. Mchae
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Goldetz & Ors., AIR 1960 Cal. 47. In the said circunstance
it was submtted that the proper course was to restrain the
plaintiffs fromgetting the matter decided in London so |ong
as the suit was pending and had not been disposed of. In
view of the fact that the subject matter of the reference
was the same as in the plattings of the suit, the public
tribunal should have precedence, it was subnmtted by the
| earned Solicitor General

Reliance was also placed on the decision of India
G oundnut Syndicate Ltd., [1945] 47 Bom L.R 420. Though
there was no averment relating to inconvenience with regard
to the contract or proceedings in a foreign Contract |earned
Solicitor had relied on the decision of this Court in Ranji
Dayawal a & Sons (P) Ltd. v. Invest Inport, [1981] 1 SCR 899,
and submitted that it was nore convenient for adjudication
in India then in London. In addition to this the high costs
of the arbitrationand the restrictions on the availability
of foreign-exchange were al so highlighted before the High
Court of Bombay, and in as nuch as the defence in action in

PG NO 555

India as also the arbitration in London was the same, and
the evidence was the same and-the entire contract had to be
performed by shipping the goods fromlIndia. Therefore, it
was submtted that it was not necessary that the parties
shoul d be allowed to proceed with the arbitration in London

It was also submitted that no prejudice would be caused to
the respondent if they are requiredto proceed wth the
present suit and not with the arbitration proceedings. On
behal f of the petitioner, however, it had been contended
t hat the respondent - was interested in del ayi ng the
proceedi ngs sonehow or the other. In support of this the
petitioner brought to the notice of the High Court that in
1980 when the breach of contract took place, the plaintiff
instituted arbitration proceedings and the r espondent
promptly filed petition in the Del hi H gh Court and got stay
of the arbitration proceedings. ~Thereafter, they | ost
interest in the matter and the natter cane to be decided by
this Court and this Court by ‘its order dated  9.1.1987
expressed and directed that the first contract was subject
to the arbitrati on agreenment and there was no reason why the
def endants could not have proceeded with such arbitration.
It further appears that sonetime in October, 1987 the
petitioner had taken out an originating sunmmons in the High
Court of Justice in London but the summons were not served
on the respondent. The arbitrators had given the directions
that they would proceed and not wait any further. And it was
upon this that the respondent had brought the present
proceedi ngs in the Bonbay Hi gh Court. The Hi gh Court further
felt that in view of the decision of this Court on 2nd
December, 1983 there was no abandonment of the pending
arbitration proceedi ngs by the respondent.

It is well-settled that in particular facts and
circunmstances it a party files a suit to save limtation the
same would not Vitiate the award or make the award bad under
Section 35 of the Arbitration Act. Reference in this
connection may be made to the observations of the Punjab and
Haryana High Court in Sujant Singh v. Seth Mohinder Paul
Al R 1964 Punj 395. The High Court felt that in the facts and
circunmst ances of this case Section 35 of the Arbitration Act
does not apply, which postulates that neither any reference
nor any award shall be rendered invalid by reason only of
the commencenent of the | egal proceedi ngs upon the subject-
matter of the reference but when the | egal proceedings upon
the whol e subject-matter of the reference have been
commenced between all the parties to the reference and
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notice has been given to the arbitrator or the unpire, al
further proceedings in a pending reference shall unless a

stay of proceedings is granted under Section 34, be invalid.
The High Court held, and in our opinion rightly, that

PG NO 556
Section 35 does not apply. The order of this Court set out
herei nbefore clearly pernits the continuation of |I|ega
proceedings in suit and cannot operate to nullify the
arbitration pr oceedi ngs in London. The Hi gh Court,
therefore, declined to grant stay of the arbitration
proceedi ngs. Was the High Court right, is the question in
this application.

Rel i ance was pl aced by the | earned Additional Solicitor
General M. G Ramaswany before us on a decision of this
Court in Gl & Natural Gas Commm. v. Western Co. of N
Anerica, AR 1987 SC 674 for the proposition that in a
situation of the present type it would be inmproper to ask
the petitioner to go on with the arbitration in London. The
facts there were entirely different fromthe facts before
us. Section 151 of the Code of Cvil Procedure on the bais
of which-and on the principle of which stay of proceedings
in London was sought, are well-settled and these principles
are whether in a particular case it wuld be just and
equitable to the parties to direct themto proceed with the
arbitration, nmust depend upon the facts and circunstances of
a particular case having regard to the [|egal provisions
applicable to a particular situation. In the decision
referred to hereinbefore this Court took into  consideration
the fact that there was an application under Sections 30 &
33 of the Arbitration Act for setting aside the awards
rendered by the unpire.in that case and that there was a
possibility of the award rendered by the Unpire being stayed
by the Indian court. This Court al so took into consideration
that in that event an extrenely anomal ous situation  would
arise inasmuch as the successful party the Western  Conpany
m ght well have recovered the anpbunt awarded as per the
award fromthe assets of the losing party in US A after
procuring the judgnent in terns of the award fromthe U S. A
court. Such possibility of danage and danger is absent in
the present case. In the said decision before-this Court by
the contract therein the Indian courts had excl usive
Jurisdiction and it would, however, be inproper to proceed
on the basis that the Indian courts have excl usi ve
jurisdiction to affirmor set aside the award in terns  of
the proper law of the contract, or in ternms of -the _actua
contrast between the parties. Foreign awards autonatically
are not ’'lifeless awards’. They can be enforced in this
country in accordance with law. See in this connection the
Forei gn Awards (Recognition and Enforcenent) Act, 1961

Furthernore, wunlike the case of Gl & Natural Gas
Commi ssion this is not a case of restraining the respondent
from proceeding in a foreign court. This is a case of
binding the parties to their bargain for going to the
arbitration. The |earned Single Judge of the H gh Court in

PG NO 557
the instant case had taken into account all the relevant
facts. It had considered the contract of the parties, the

arbitration agreenent, the statenent nmade on behalf of the
respondent and had thereafter exercised its jurisdiction not
to stay the proceedings of arbitration in relation to the
first contract. There is a valid arbitration agreenent
Bet ween the parties. In view of the direction of this Court,
the continuation of the arbitration proceedings in respect
of the filing of the suit would not be bad. In those
ci rcumnst ances if the court declined to exercise its
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jurisdiction wunder Section 151 of the Code of G vi

Procedure to grant stay of the proceedings of arbitration in
London, the court, in our opinion, has not acted in excess
of jurisdiction or has not exercised its jurisdiction
i mproperly. In such a situation the Appellate Court should
not normally interfere. In the premses, it would have been
i nproper to exercise any jurisdiction to interfere. See the
observations of this Court in Ranji Dayawal a & Sons (P) Ltd.

(supra). There wll be no stay of the arbitration in
relation to the first contract only.
In the Premises, it would not be proper for wus to

interfere with the judgnment of the Division Bench of the
H gh Court. The application, therefore, fails and is
accordi ngly di sm ssed.

N. V. K




