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M B. Shah & R P. Sethi.

JUDGVENT:

SETHI , J.
Leave granted.

Acting upon a definite informtion received by the Police
Station Jawad, District Neermuch, Madhya Pradesh, force was depl oyed
and the respondent - accused apprehended on the night of 24th March
2000. After conpliance of the mandatory provisions of Section 50 of
the Narcotic Drugs and Psychotropi c Substances Act, 1985 (hereinafter
called "the Act"), opium weighing 7 kgs. was seized fromthe accused
whi ch he had kept in his bag. After conpleting necessary procedura
formalities and getting the sanples tested, a charge-sheet was
submi tted agai nst the accused in the conmpetent court. Application for
bai | noved by the accused was rejected by the trial court.
Di ssatisfied with the rejection of his bail application, the
respondent - accused nmoved an application in the H gh Court which was
regi stered as M scell aneous Crimnal Case No.2052 of 2000.  The said
application was rejected by the Hi gh Court vide order dated 5.6.2000.
Wt hout nentioning any change in the circunstances, the respondent-
accused noved another application in the High Court in the nonth of
August, 2000 which was adjourned fromtinme to tinme and ultinmately
all owed vide the order inpugned in this appeal.

Learned counsel appearing for the appelalnt-State has contended
that the H gh Court has commtted an error of |law by granting bail to
the respondent-accused ignoring the provisions of Section 37 of the
Act, though nerely making a nention of it in the inmpugned order. It
is further contended that in the facts and circunstances of the case,
the High Court was not justified in granting the bail to the accused
in view of the dismssal of his earlier bail application-andin the
absence of any change in the circunstances. The |earned Judge
granting the bail is stated to have adopted a casual approach in
dealing with a heinous crime comrmitted under the Act. It is subnmtted
that the order granting the bail anpbunts to review ng the earlier
order which is not permssible in crimnal cases.

It is not disputed that the accused was apprehended and charged
for the comission of an of fence puni shabl e under Section 18 of the
Act which is punishable with rigorous inprisonment for a term not
| ess than 10 years but which nmay extend to 20 years and is also liable
to a fine of not |less than one | akh rupees.
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Section 37 of the Act provides that the offences under the Act
shal | be cogni zabl e and non-bailable. It reads:
"Offences to be cogni zabl e and non-bail abl e- (1)
Not wi t hst andi ng anyt hing contained in the Code of Crimna
Procedure, 1973 -

(a) every of fence puni shabl e under this Act shall be
cogni zabl e;

(b) no person accused of an offence puni shable for a
termof inprisonnent of five years or nore under this Act
shal | be released on bail or on his own bond unl ess--

i) the Public Prosecutor has been given an opportunity
to oppose the application for such rel ease, and

i) where the Public Prosecutor opposes the application
the court is satisfied that there are reasonabl e

grounds flor-believing that he is not guilty of such

of fence and that he is not likely to commit any

of fence while on bail

(2) The Iimtations on granting of bail specified in
cl ause (b) of sub-section (1) are in addition to the
limtations under the Code of Crimnal Procedure, 1973 or
any other law for the time being in force, or granting of
bail."

The purpose for which the Act was enacted and the nenace of drug
trafficking which intends to curtail isevident fromits schenme. A
perusal of Section 37 of the Act |eaves no-doubt in the mnd of the
court that a person accused of an of fence, punishable for a term of

i mprisonnent of five years or nore, shall generally be not rel eased on
bail. Negation of bail is the ruleand its grant and exception under
sub clause (ii) of clause (b) of Section 37(1). For granting the bai
the court nust, on the basis of the record produced before it, be
satisfied that there are reasonable grounds for believing that the
accused is not guilty of the offences with which he is charged and
further that he is not likely to commt any offence while on bail. It
has further to be noticed that the conditions for granting the bail
specified in clause (b) of sub-section (1) of Section 37 are in
addition to the limtations provided under the Code of Crinmina
Procedure or any other law for the time being inforce regulating the
grant of bail. Liberal approach in the matter of bail under the Act is
uncal | ed for.

In Maktool Singh Vs. State of Punjab (1999 (3) SCC 321) this
Court considered the scope of Section 37 along with the schene of the
Act and hel d:

"The only offences exenpted fromthe purview of the
aforesaid rigours on the bail provisions are those under
Sections 26 and 27 of the Act. The former is punishable
upto a maxi mum i npri sonnent for three years and the latter
upto a maxi mum i npri sonnent for one year. For all other
of fences, the court’s power to rel ease an accused on bai
during the period before conviction has been thus
drastically curtailed by providing that if the Public
Prosecut or opposes the bail application, no accused shall be
rel eased on bail, unless the court is satisfied that there
are reasonabl e grounds for believing that he is not guilty
of such offence."
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To the sane effect are the judgnents of this Court in Intelligence
O ficer, Narcotics Control Bureau Vs. Sambhu Sonkar and Anr. (JT
2001(2) SC 372) and Snt. D. Sarojini Vs. State of A P. (2001(4)
Supreme 179).

In the instant case, the |l earned Single Judge of the Hi gh Court
has granted the bail on his own sense of observation regarding the
course of conduct adopted by the accused at the tinme of his
interception and arrest. Merely because the accused was found to be
continuing to hold bag containing opiumduring the period, the raiding
party searched himin accordance with the provisions of the Act, the
| earned Judge was not justified to conclude "it is by itself
unnatural". How the | earned Judge concluded that the conduct of the
accused or raiding party were unnatural is not discernible fromthe
i mpugned order. A person, apprehended by a raiding party, who is
sought to be searched is supposed to hold the goods in his possession
unl ess he opts to flee fromthe place of occurrence or advised to
throw the container in which the offendi ng substance is contai ned.
Section 37 of the Act has been referred in the i npugned order not for
the purposes of showing of its conpliance but to justify the passing
of an apparently wong order. |If, besides referring to Section 37 of
the Act, the | earned Judge woul d have referred to its provisions, he
woul d not have fallena prey to the ulterior designs of the
respondent - accused.

It has further to be noted that the factumof the rejection of
his earlier bail application bearing Msc. case No. 2052 of 2000 on
5.6.2000 has not been denied by the respondent. It is true that
successi ve bail applications are perm ssible under the changed
circunstances. But without the change in the circunstances the second
application woul d be deened to be seeking review of the earlier
j udgrment which is not permssible under crimnal |aw as has been held
by this Court in Hari Singh Mann v. Harbhajan Singh Bajwa & Anr. [2001
(1) SCC 169] and various other judgnents:

W are satisfied that the inmpugned order having been passed in
viol ation of the provisions of the Act by ignoring the nandatory
requi renents of Section 37 and the conditions governing the grant of
bail under the Code of Criminal Procedure and is thus not sustainable.
Accordingly, the appeal is allowed by setting aside the order
i mpugned. The respondent -accused shall surrender -and his bail bonds
are cancelled. He shall be taken into custody during the trial of the
of fence with which he has been charged.

(R P. SETH)
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