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ACT:

Arbitration--Agreenent between conpany registered under
I ndi an Conpani es Act and a Foreign conpny to refer dispute
to arbitration in accordance with the rules of Internationa
Chamber of Commerce--Indian Company flies <civil Sui t
di sregardi ng the arbitrarion cl ause- - Forei gn Conpany
applies for stay of proceedings--Wether the agreenent to
refer to arbitration though a nachinery outside Indian Act
valid and enforceabl e--Conpani es Act, 1956 (I of 1956), ss.
389, 494 (b)--Arbitration Act 1940 (X of 1940) ss. 34, 46,
47--Arbitration (Protocol and Convention) Act, 1937 (VI of

1937), s. 3.
HEADNOTE

The appellant is a corporation incorporated -under the
| aws of Bel guimand carries on business in Brussels. The

respondent is a conpany registered under |ndian Conpanies
Act, 1913. On April 22, 1959, the respondent entered into
an agreenment with the appellant whereby the | atter undertook

to provi de to the former technical assi st ance for
construction works. The agreenent cont ai ned an
arbitration clause by which the parties agreed to refer
"all disputes arising in connection wth this agr eenment "
"under the Rules of Conciliation and Arbitration of the
I nternational Chanber of Conmerce."” In 1961 the respondent

instituted a suit on the Original Side of the Hi gh Court of
Bonbay praying for various reliefs against the appellant.
There. upon the appellant took out a notice of notion for _an
order staying the proceedings in the suit persuant to s. 3
of the Arbitration (Protocol and Convention) Act, 1937,
and/or under s. 34 of the. Arbitration Act, 1940, and/or
under s. 151 of the COde of Civil Procedure, 1908. The Hi gh
Court refused the notion one ground that the arbitration
clause of the agreement was invalid, for it obliged the
appellant, contrary to s. 3.89 of the I ndi an Comnpani es
Act, 1956, to go to arbitration otherwi se than in accordance
with the Arbitration Act X of 1940.. The present appeal is
by way of a certificate granted by the H gh Court.
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In the appeal it was urged that s. 389 of the Conpanies
Act was an enabling provision and did not conpel an |ndian
Conpany to agree to refer differences to arbitration only in
accordance with the provisions of the Indian Arbitration
Act . If the conpany desired to refer a dispute to
arbitration under the Arbitration Act it m ght do so but the
power to submt to arbitration being an incident to the
power to enter into a contract for the purpose of carrying
on its business, was unrestricted and that sub-s. (3) of s.
389 applied not to consensual arbitration but only to
statutory arbitration in pursuance of the conpanies Act,
i.e. arbitration wunder s. 494 (b) of the Conpanies Act,
1956.

Held that s. 389 of the Indian Conpanies Act, 1956, is
intended to provide that all ‘arbitration to which a conpany
is a party shall be conducted in accordance with the
provisions of the Indian Arbitration Act X of 1940. Section
389 (1) of the Companies Act, 1956, regul ates the power of
the I ndian Conmpany to agree to submt di sputes to
arbitrati'onand by sub s. (3) of s. 389 the Arbitration Act
applies to allarbitrations to which an Indian Conpany is a
party.

But s. 47 of the Arbitration Act, 1940, is as nuch a
part of the Indian Arbitration Act as any other provision
and that section makes the provisions of the Arbitration
Act applicable to all arbitrations andto ‘all proceedings
t hereunder but subject to the provisions of s. 46 and in so
far as is otherw se provided by any law for the time being
in force. By the use of the words "save in so far as is
ot herwi se provided by any law for the tine being in force
the Legislature has <clearly made the provisions of the
Arbitration (Protocol and Convention) Act, 1937 applicable
to consensual arbitration under the Arbitration Act, 1940
when the conditions prescribed for application of that Act
are attracted, even if the schene of arbitration recognized
thereby is inconsistent with ss. 3 to 38 of the Arbitration
Act, 1940. Arbitration according to the provisions of the
Arbitration (Protocol and Convention) Act, 1937 bei ng
recogni zed by the Arbitration Act, 1940, an agreenent to
refer di sputes in accordance wth the rules  of the
I nternational Chanber of Commerce is not inconsistent wth
s. 389 of the Comnpanies Act, 1956.

Societe Italians per Lavori Merittim V. Hi nd
Constructions Ltd., Bonmbay Hi gh Court Appeal No. 63/59,
dat ed 22-9-60, Bal mukand v. Punjab National Bank  Ltd.Anbal a
Cty, (1936) I.L.R 17 Lah. 722 F.B., Jhirighat Native Tea
Conpany Ltd. v. Bipul chand Gupta, |.L.R (1940) 1 Cal. 358,
East Bengal
118
Bank Ltd. v. Jogesh Chandra Banerji |I.L.R (1940)2 Gal. 237
and The Catholic Bank Ltd., Mangalore v. F.P.S. Albuquerque
I.L.R (1944) Mad. 385 F.B.

JUDGVENT:

CIVIL APPELLATE JURISDICTION : Civil Appeal No. 196 of
1963.

Appeal from the judgnment and decree dated Novenber,
15/ 16, 1962, of the Bonbay H gh Court in Appeal No. 32 of
1962.

MC.  Setalvad, MR Parpia, J.P. Thacker, O C Mathur
J.B. Dadachanji and Ravi nder Narain, for the appellant.

S.T. Desai, Tanubhai D. Desai and |I.N. Shroff, for the
respondent .
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1963. April 18. The Judgrment of the Court was delivered
by
SHAH J.--The question which fails to be determned in
this appeal with certificate granted by the H gh Court of
Bonbay against an order refusing a motion for stay of a
suit, is:
"Whether an agreenment to refer a future
dispute to arbitration according to the rules
of the International Chanber of Commer ce
between a Conpany registered under t he
I ndian Conpanies Act and a foreigner is
bi ndi ng upon the former."
The facts which give rise to this question are these:

Soci et e De Traction Et D Electricite Soci et e
Anonyne- - hereinafter called, for the sake of brevity,
"Traction"--is a Corporation incorporated under the |laws of

Bel gium and carries ~on business as consul ting and
construction engineers at Brussels. The respondent Kanan
Engi neeri ng Corporation Ltd--

119

hereinafter called 'Kanani’--is a conpany registered under
the I ndi an Conpani es Act, 1913. Kanmani carries on business,
amongst others, as an engineering concern. On April 22,

1959 Kanmani entered into a 'Colloboration agreement with
Traction whereby the latter undertook to provide to Kanan
technical assistance for the construction of over head
railway electrification, tramvay systens and trolley buses

in India, Burma, . Ceylon and/or - Nepal. The agr eenent
contained an arbitration clause in Articles X whi ch
provi ded:

"Al'l disputes arising in connection with this
agreenment during the period of the agreenent
or thereafter shall be finally settled under
the Rules of Conciliationand Arbitration of
the International Chanber of Conmerce by one
or nore arbitrators appointed in accordance
with the Rules of the said I nt ernati ona
Chanber of Conmerce."

On Septenber 1, 1961, Kamani instituted suit No. 296 of
1961 in the High Court of Judicature at Bombay on its
original side, inter aria, for--

(1) a decree declaring —that Traction
had comitted di verse breaches of t he
"Col | aborati on agreenent’ and the agr eenent
was on that account termi nated by Traction
and Kanmani stood discharged from all its
obl i gations thereunder

(2) a decree for accounts of the itens

contained in the invoice referred to in
paragraphs 24 and 25 of the plaint ~and for
ascertai nment of the anobunt in the “light of

the contentions and subni ssions set out;

(3) for a decree directing Traction to
pay Its. 9,00,000/- together wth
i nterest
120
thereon at the rate of six per cent per annum
fromthe date of the suit; and

(4) for the aforesaid purposes for an order

that all enquiries be made, di rections
gi ven, orders passed and Traction be
directed to hand over to Kamani all docunents,
files, reports, correspondence etc., renoved

by the representatives of the Traction.
On January 22, 1962 Traction took out a notice of
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notion for an "order staying the proceedings in the suit
pur suant to s. 3 of the Arbitration (Protocol and

Convention) Act, 1937, and/or s. 34 of the Arbitration Act,
1940 and/or s. 151 of the Code of Civil Procedure, 1908
and/or the inherent powers of the Hgh Court"; in the
alternative for an order that Kamani, its servants and
agents be restrained by an order and injunction fromin any
manner proceeding further with or fromtaking any further
steps in the suit. Kantawalla, J. refused the notion and
the order passed by himwas confirmed in appeal by the High
Court. The H gh Court held that the arbitration clause of
the col |l aborati on agreement was invalid, for it obl i ged
Kamani, contrary to s. 389 of the Indian Conpanies Act,
1956, to go to arbitration otherwi se than in accordance with
the Arbitration Act X of 1940.

The relevant rules of the International Chanber of
Conmerce may be summarised. Article 7 provides by «cl. (1)
that the Court~ of ~Arbitration does not itself settle
di sputes ‘except when otherw se stipulated: it appoints or
confirms " _the nomination of arbitrators in accordance wth
the provisions following. If the parties have agreed to the
settlenent of a dispute by a sole arbitrator they my
nom nate him by common agreenment for confirmation by the
Court of ArbitratiOn, failing agreenent between the
121
parties the arbitrator shall be appointed by the Court of
Arbitration. If ' reference be to three arbitrators each
party shall nom nate an arbitrator for confirmtion of the
Court of Arbitration which shall appoint t he third
arbitrator. If the parties fail to agree on the nunber of
arbitrators the Court of Arbitration shall appoint. a sole
arbitrator who shall choose the National Committee or
Conmittees from which it shall request nom nations. The
sole arbitrators and third arbitrators must be nationals of
countries other than those of the parties. |f any challenge
be made by one of the parties tothe appointnment of an
arbitrator, the decision of the Court of Arbitration which

is the sole Judge of the grounds of challenge, “shall be
final. On the death or refusal of an arbitrator to  carry
out his duties, or on resignation, t he Court. of
Arbitration if it appointed him shall nom nate another
arbitrator in his place. Article 8 deals with initiation of
arbitrati on proceedings. By Art. 13 it is provided that

when the parties agree to submit their disputes to
arbitration by the International Chanber of Conmerce,  they
shal | be deened to subnit to arbitration in accordance with
the Rules and if a party raises a plea as to the  existence
or validity of the arbitration clause, if the Court of
Arbitration is satisfied as to the prinma facie exi stence of
such a clause, it may without prejudice to the admssibility
or the nerits of such plea, order that the arbitration shal
proceed. Article 16 prescribes the procedure to be followed
in the arbitration proceeding. The rules by which the
arbitration proceedi ngs shall be governed shall be the rules
of the Chanmber and, in the event of there being no provision
in those Rules, those of the | aw of procedure chosen by the
parties or, failing such choice, those of the law of the
country in which the arbitrator holds the proceedi ngs shal
govern the proceeding. By Art. 18 the proceedings before
the arbitrator are to take place in the country determ ned
by the Court of Arbitration, unless the parties

122

have agreed in advance upon the place of arbitration
Article 19 deals with t he arbitrator’s terms of
ref erence. The arbitrator is required, before hearing of
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the case comences, to draw up in the presence of the
parties a statement .defining his terns of ref erence
including the nanmes and addresses of the parties, brief
statenment of the clainms of the parties, terns of reference,
statenment of the case, indication of the points at issue to
be determ ned, the place of arbitration proceeding, and al

other matters in order that the award when made shall be
enforceable at law, or which in the opinion of the Court of
Arbitration and the arbitrator, it is desirable to specify.
Article 9.0 deals wth the hearing of. the case by the
arbitrator and Art. 21 specifies the powers of t he

arbitrator. The arbitrator is conpetent to decide the
di spute on the basis of the relevant docunents, unless one
of the parties requests that a hearing be given. The

arbitrator nay suo notu, or on the request of the parties,
summon the parties to appear before himat a specified place
and time and if the parties or any of them having been duly
sumoned, fail to appear before the arbitrator he may, after
sati sfying hinmself that the sunmons was duly served upon the
party or parties, proceed with the arbitration ex parte.
Article 23 provides that the award shall be nade wthin
sixty days fromthe date on-which the signed statements
under Article 19 are submitted, but time my be extended by
the Court of Arbitration. Article 25 deals with the
decision regarding the costs of arbitration, arbitrator’s
fee and the adninistrative costs. By Article 26 the
arbitrator has before completing the award to subnit the
sane to the Court of Arbitration. The Court of Arbitration
may |ay down nodifications as toits formand if need be
draw the arbitrator’s attention even to points. connected
with the nmerits of the case. and no award shal |- under any
ci rcunst ances be issued until approved as to its formby the
Court of Arbitration.. Articles 27 and 28 deal with the

123

pronouncerent and notification of the award. By Art. 28 the

award is made final, it being undertaken by the parties that
the award shall be carried out without delay, the parties
having waived their right to any form of appeal, in so far

as such waiver may be valid. By Art. 30 the award is
required to be deposited with the Secretariat of the Court
of Arbitration. This is followed by a general rule which
states that in circunstances not specifically provided for,
the Court of Arbitration and the arbitrator shall _act on
the basis of the rules and make their best efforts for the
award to be enforceable at | aw.

The scherme of arbitration contenplated by these Rules is
different fromthe schene contenplated by ss. 3 to 38 of the
Arbitration Act. Sone of the striking provisions of. the
Rul es are the power of the Court of Arbitration to appoint
arbitrators or unpires, finality of the award without any
provision for resort to the Cvil Court to remt or to set
aside the award even for nisconduct of the arbitrator or an
error apparent on the face of the award, and the power of
the Court of Arbitration to modify the award and to  give
directions during the course of proceedings for arbitration
and simlar provisions.

Kamani is, as already stated, a conpany registered
under the Indian Conpanies Act of 1913 and by s. 3 (1) of
the Indian Conpanies, Act 1956,is a ' Conpany’ for the
purposes of that act. Section 389 of the Indian Comnpanies
Act, 1956 (before it’ was repeal ed by Act 65 of 1960) read
as follows :--

"(1) A conpany may, by witten agreenent
refer to arbitration, in accordance with the
Arbitration Act, 1940 (X of 1940), an existing
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or future difference between itself and any
ot her company or person.

("2) A conpany which is a party to an
arbitration nay delegate to the arbitrator
124
power to settle any terns or to determ ne any
matter, capable of being lawmfully settled or
determ ned by the conpany itself, or by its

Boar d of Directors, nmanagi ng di rector,
managi ng agent, secretaries and treasurers, or
manager .

(3) The provisions of the Arbitration Act,
1940 (X of 1940), shall apply to al
arbitrati ons mpursuance of this Act to which
a conpanyis a party."

The Hi gh Court ~heldthat an Indian Conpany could,
because of s. 389 refer an existing or future dispute
bet ween itself~ and any other_ conmpany or per son to
arbitration only .in accordance with the Arbitration Act,
1940 and ‘not otherw se; that -any arbitrati on agreenment which
obl i ged the ~Conmpany to subnmit itself to arbitration
according to a scheme of arbitration different from the
Arbitration Act, 1940 would not be binding upon the Indian
Conpany, and therefore the Court had no power to enforce
conpliance with an invalid covenant, and to stay the suit
instituted by an I'ndi an conpany in breach thereof. In
recording that conclusion the H gh Court was guided by its
earlier judgnent in Societe Italians per Lavori Mrittim v.
H nd Constructions Ltd. (1), that it was not permissible to
a Company incorporated under the Indian Conpanies Act to
refer disputes to arbitration otherwi se than in accordance
with the Arbitration Act.

In support of the appeal M. Setalvad contended that s.
389 is an enabling provision and does not conpel an |ndian
Conpany to agree to refer differences to arbitration only in
accordance wth the provisions of the Indian Arbitration
Act, 1940 i.e. if the Conpany desires to refer a dispute to
arbitration wunder the Arbitration Act, 1940, it may do so,
but the power to submit to arbitration being an

(1) Appeal No. 63 of 1959 deci ded on Septenber 22, 1960.
(Unreported.)
125
incident of the power to enter into contracts for the
purpose of carrying on its business, is unrestricted, —and
that sub-s. (3) of s. 389 applies not to  consensua
arbitrations but only to statutory arbitrations in parsuance
of the Conpanies Act, e.g. arbitrations under .s. 494 (3) (b)
of the conpani es Act 1956.

It cannot be disputed that the use of the  expression
"may’ is not decisive. Having regard to the context, the
expression 'may’ used in a statute has varying significance.
In some contexts it is purely permissive, in others, it my
confer a power and make it obligatory upon the ' person
invested with the, power to exercise it as laid down.

A conpany under the Indian Conpanies Act is entitled to
enter into contracts for all such purposes as are by its
constitution within its conpetence. It is invested with a
| egal personality, and a commercial conpany nmay subject to
restrictions specifically inmposed upon it by its menorandum
or Articles, always enter into contracts for the purpose of
its business subject in the matter of formto s. 46 of the
Conpanies Act. An arbitration agreenent being a contract to
submit present or future differences between the parties
not to the ordinary courts but before a tribunal chosen by
the parties, if the conpany has the power to enter into a
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contract,. that power would include power to subnmt a
dispute to arbitration out of court. By s. 28 of the Indian
Cont r act Act agreenents in restraint of | ega

proceedi ngs are declared void, subject however to the rule
that a contract by which two or nore persons agree that any
di spute which has arisen or which may arise between themin
respect of any subject or class of subjects shall be
referred to arbitration, is not illegal. Section 389 of the
Conpani es Act, 1956 therefore, does not confer any new right
upon Conpanies to agree to refer disputes which have arisen
or which may arise to arbitration: the

126

section recognises the rights of a conpany to refer
present disputes to arbitration, and seeks to regulate the
right by placing a restriction upon the exercise of that
ri ght. It is pertinent to remenber that the Arbitration
Act, 1940 is in form a code relating to the law of
arbitration and applies to all \arbitrations: it applies to
all arbitrations to which persons natural and Ilegal are
parties. The power of the Conpany to enter into an
arbitration agreenment is therefore not conferred for the
first time by the Conpanies Act; it is nerely regulated by
s. 389 of the Conpanies Act. |In other .words, a conpany
within the meaning of the Indian Conpanies Act, 1956 has
the power to refer present or future di sputes to
arbitration, but such reference has because of the statutory
provi si on to be in accordance with-the Arbitration Act,
1940. Sub-section (3) of s. 389 makes the provisions of
t he Arbitration Act,applicable'to all arbitrations to
whi ch a conmpany is a party, provided they are in pur suance
of the Conpanies Act. There is no warrant for holding that
sub-s.(3) is independent of sub-s. (1). Subsection (1)
affirms the power of a conpany to refer differences between
it and another conpany or person, and also regulates it.
Sub-section (3) makes the provisions of the Arbitration Act
applicable to all arbitrations to which a conpany is a
party: it is not restricted to nmere statutory arbitrations
to which a company is obliged to subnmit by virtue of the
provi sions of the Conpanies Act. To.invest sub-s. (3) wth
a restricted neaning, is to nake it redundant. The only
provi sion of the Compani es Act which conpels a conpany to go
to arbitration in respect of a dispute is s. 494 (3) (b).
By that clause a nenber of a transferor conpany in
vol untary l'iquidation expressing dissent agai nst an
arrangenent relating to the acceptance of shares, policies
or other interest or participation in profits in the
transferee conpany in consideration of the business of the
former may require the |iquidator

127

to purchase his interest at a price to be deternmi ned by
agreenment or by arbitration in the nmanner provided by s.
494, and sub-s. (6) expressly makes the provisions 'of the
Arbitration Act applicable to such arbitration. It may be
observed that the words "other than those restricting the
application of that Act" in sub-s. (6) have no neaning.
They have been nerely copied froms. 208C of the Conpanies
Act of 1913, in which they survived by sonme inadvertance,
even after the repeal of the Arbitration Act of 1899. Qur
attention has not been invited to any other provisions under
the I ndi an Conpani es Act under which conpul sory arbitration
has to be undertaken between a conpany and anot her conpany
or person and in regard to which no provision relating to
the applicability of the Arbitration Act has expressly been
made. The provisions relating, to arbitration in the
earlier Conpanies Act also confirm that Vi ew. A
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retrospect of legislation relating to arbitration in the
context of the law relating to Conpanies would serve also in
clearing the ground in appreciating the reasons which led to
conflicting decisions in the Hi gh Courts.

It may not be necessary to enter upon a detailed review
of the Regul ations and Acts in force prior to the year 1882.
It may be sufficient to observe that in the Presidency
towns of Calcutta, Madras and Bonbay there were diverse
Regul ations in operation which provided for machinery for
am cabl e settlenent of disputes of civil nat ure by
arbitration. For the first time by Act 8 of 1859 in the
Code of CGvil Procedure a provision was nade for reference
of disputes to arbitration by parties to the suit applying
to the Court in which the suit was pending in which the
matter was referred to arbitration. Then came the |ndian
Contract Act 9 of 1879,, which recognized the validity of
contracts requiring parties to submt their di sput es
ei ther present or future to arbitration. In 1822 the Indian
128
Conpani es. Act 6 of 1882 was enacted which by ss. 96 to 123
made provisions for arbitration out of Court, of disputes in
whi ch conpani es were concerned. A conpany could refer by
witing under its comopn seal any matter whatsoever in
di spute between itself and any other conpany or person, and
the procedure prescribed in those sections applied. This
group of sections dealt exhaustively with arbitrations out
of court to which a conpany was a party. Beside enacting the
procedure for arbitration it provided that the award of the
arbitrator was not |iable to beset aside on any ground of
irregularity or informality.” On the application of any
party interested the arbitration agreement could be filed in
the High Court having jurisdiction, and an order of
reference coul d be made thereon. |Imediately in the wake of
the Compani es Act, 1882 the Code of Civil Procedure (Act 14
of 1882) was enacted which provided by Ch. XXXVII the
general lawrelating to arbitration.’” Sections 506 to 522
dealt with arbitration in a pending suit. If /all the
parties to a suit desired that any matter in difference
between themin the suit be referred to arbitration, they
could, at any time before judgnent was pronounced, apply to
the Court for an order of reference. By s. 523 provision
was made enabling the parties to an arbitration agreenent to
file it in Court and the Court if satisfied as to the
exi stence of the arbitration agreenment could make a
reference to the arbitrator appointed by ~the -parties or
nom nated by the Court and the provisions relating to
arbitration in the wearlier sections in so far as they
related to or were consistent with the agreenent appl i ed.
Section 525 enabl ed any person interested in the award / made
in a matter referred to arbitration wi t hout t he
intervention of a Court of Justice to file the same-in Court
and if no ground for setting aside the award was nade out,
the Court could order that the same be filed. Chapter XXXVI
therefore dealt with arbitration generally--arbitration in
pendi ng proceedi ngs,
129
arbitrations pursuant to orders passed by the Court
referring a dispute on an agreement filed in Court, and
filing of awards nade by arbitrators appointed by valid
agreements out of Court. The conbined effect of the Indian
Conpanies Act ss. 96 to 123, and the Code of Civi
Procedure ss.506 to 526 was that where a Conmpany was a party
to an arbitration out of Court, the arbitration proceedings
had to take place in accordance with the Conpanies Act and
could be enforced in the nmanner provided thereunder. Filing
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of an arbitration agreenent in Court for reference was al so
governed by the Conpanies Act, but arbitration in a pending
suit to which a Conpany was a party was governed by the Code
of Civil Procedure.

In 1899 the Indian Legislature enacted the |Indian-
Arbitration Act, 9 of 1899. That Act had a limted
operation. By s. 2 it was provided that it shall apply
only in cases where if the subjectmatter submitted to
arbitration were the subject of a suit, the suit could,
whet her with leave or otherwise be instituted in a
Presi dency-t own. By the proviso it was open to the Loca
CGovernment, to declare the Act "applicable in other |oca
area as if it were a Presidency-town. By s. 3 proviso (2)
it was provided that’ nothing in the Act shall affect the
provisions of the Indian Conpanies Act, 1882 relating to

arbitration. The provisions of the Indian Conpanies Act,
1882 contained in ss. 96 to 123 therefore continued to
remain in operation and to apply to conpani es

notw t hst andi ng the enactnent of the Indian Arbitration Act,
1899. The Civil Procedure Code of 1882 was repeal ed by Act
5 of 1908 and the provisions relating to arbitration
substantially on the sane pattern as in the Code of 1882
were incorporated in-a separate schedule in the new Code.
Clauses 1 to 16 dealt with references to arbitration of the
di fferences between the parties to a suit if they-applied in
witing in that behalf.
131
Clauses 17 to 19 'dealt wth orders of ‘references on
agreements to refer disputes to-arbitration and clauses 20
and "1 dealt with the tiling and enforcenent of awards.
Section 89 was specially enacted in the, Code which provided
by the first sub-section
"(1) Save in so far as'is otherw se provided
by the Indian Arbitration Act, 1899, or by any
other law for the tine being in force, al
references to arbitration whether by an order
in a suit or otherwise, and all proceedings
t her eunder, shal | be governed by the
provi sions contained in the Second Schedul e."
The effect of s. 89 was to make the Second Schedul e
applicable to all arbitrations other than those governed by
the Indian Arbitration Act, 1899 or any other law for
the time being in force. Therefore since the enactnent of’
the Code of Civil Procedure, 1908 all arbitrations out  of
Court where a conpany was a party had to be conducted in the
manner provi ded by the Compani es Act, 1882 but arbitrations
during the pendency of a suit or references to arbitrations
by filing an arbitration agreenent could be made under. the
appropriate clauses of the Code of Civil procedure. The
I ndi an Conpani es Act, 1882 was repeal ed by the Conpani es Act
7 of 1913. By s. 290 of that Act read w th Schedule IV the
I ndi an Conpani es Act of 1882 and the second proviso to s. 3
of the Indian Arbitration Act, 1899 were, repealed. The
I ndi an Conpani es Act, 1913incorporated a new section 152
which by the first clause authorised a conpany by witten
agreement to refer to arbitration, maccordance with the
I ndi an Arbitration Act, 1899, an existing or future
di fference between itself and any other conpany or person
and by the third subsection enacted that the provisions of
the Indian Arbitration Act, 1899, other than t hose.
restricting the application of the Act in respect of the
subject-matter of the arbitration, shall apply to al
arbitrati ons between conpani es and persons in pur-
131
suance of the Conpanies Act. The arbitrations to which a
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conpany was a party had therefore tO take place irrespective
of the restrictions contained ins. 2 of the Arbitration
Act, 1899, according to the provisions of the Arbitration
Act, 1899. Section 214 of the Companies Act, 1913 (which
was |ater renunmbered s. 208C by Act XXI1 of 1936)provided
for conmpul sory arbitration for purchasing the interest of a
menber of a Conmpany in voluntary liquidation when the
busi ness of the conpany was agreed to be transferred to
another conmpany in the course of Iliquidation and the
liquidator and the nenber could not agree as to the price
payable in respect thereof. By cl. (6) of that section it
was expressly provided that the provisions of the
Arbitration Act, 1899, other than those restricting the
application of that Act 'in respect of the subject-nmatter of
t he arbitration, shall apply to all arbitrations in
pursuance of s. 214.

The Covernment of India was a party to the Protocol on
Arbitration d auses and the Convention on the Execution of
Foreign Arbitral Awards. To enforce the terms of the

Protocol,  the Indian Legislature enacted the Arbitration
(Protocol -and Convention) Act, 6 of 1937 for enforcenent
of foreign awards on differences relating to matters
considered,., as comercial wunder the law in force in

British India in pursuance of an arbitration agreenent to
whi ch the Protocol 'set. forth in the First Schedul e appli ed,
bet ween persons who were subject to the .jurisdiction of the
powers notified by the Governor-Ceneral in -that behalf as
parties to the Convention. By s. 3 of , that Act it was
provi ded that:
"Notwi t hstandi ng~ anything contained in the
Indian Arbitration Act, 1899, or in the Code
of Civil Procedure, 1908, if any party to a
submi ssion nmade in pursuance of an agreenent
to. which the Protocol set-forth in the  First
Schedul e as nodified by the reservation
subject to Wiich it was signed by |India
applies, O any
132
person claimng through or under him comren-
ces any |l egal proceedings in any Court  agai nst
any other party to the submission or any
person claimng through or —under him~ in
respect of any matter agreed to be referred,
any party to such |egal proceedings nay,  at
any time after appearance and before filing a
witten statenent or taking any other steps in
the proceedings, apply to the Court to stay
the proceedi ngs; and the Court, unl ess
satisfied that the agreenent of arbitration
has becone inoperative or cannot proceed, or
that there is not mfact any di spute  between
the parties with regard to the nmatter | agreed
to be referred, shall make an order staying
the proceedings.”
By this enactnent an obligation in the conditions set out in
s. 3 was inposed upon the Court, unless it was satisfied
that the agreement of arbitration had become inoperative or
could not proceed, to direct that the suit filed in any
Court in India against any other party to the subm ssion
shal | be st ayed. This provision appl i ed to al
arbitration agreenments whether a conpany was or was not a
party thereto.
This Act was followed by the Arbitration Act, X of
1940. The Act was enacted in the formof a conplete code on
the law of arbitration in India. Al consensual arbitrations
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wer e governed by the Arbitration Act and by s. 46 the
provisions of the Act, except sub-s (1) of s. 6 and ss. 7,
12, 36 and 37 were nade applicable to every arbitration
under any other enactment for the tine being in force, as if
the arbitration were pursuant to an arbitration agreenent,
and as if that other enactnment were an arbitration
agreenment, except in so far as the Act was consistent wth
that other enactnent or with any rul es made t hereunder. By
s. 47 it was provided that:

"Subj ect to the provisions of section 46, and

save in so far as is otherwise. provided by

any
133

law for the tine being in force, t he
provisions of  this Act shall apply to al
arbitrations and to al | proceedi ngs

t her eunder:

Provided that anarbitration award other-’

Wi se “obtained nmay with the consent of al

parties interested be taken into consideration

as a conpromise or adjustnent of a suit by any

Court before which the suit is pending."
By s. 49 read with the Fourth’ Schedule the figure "1899" in
S. 152(1.) & (3) in the Conpanies. Act, 1913  was
substituted by the figure "1940" and the words in sub-s. (3)
"other than those restricting the application of the Act in
respect of the subject-nmatter of the arbitration" were
del et ed. So also's. 89 of the Code of Civil Procedure was
del et ed. The effect of this anendment was to nake the
Arbitration Act applicable to all arbitrations in. pursuance
of the Conpanies Act, 1913 in which a conpany was a party.
No armendnment, however, was nmade in the Arbitration (Protoco
and Convention) Act, 6 of 1937 and none such was necessary.
By virtue of the saving clause in's. 47 the provisions of
t he Arbitration (Protocol and Convention) Act , 1937
continued to operate.

The |Indian Conpanies Act, 7 of 1913 was repealed by

the Conpanies Act | of 1956 and s. 389 took the place / of s.
152 of the former Act with a slight nodification. Under
the Arbitration Act, 1899 read wth the Comnpanies Act ,
1913, the power of a conpany to refer di fferences to

arbitration fell to be determned in certain cases which
arose, before the H gh Courts of Lahore, Calcutta and
Madras. |In sita Ram Bal nukand v. The Punjab National Bank

Ltd. Anbala City (1), there was a private arbitrationin a
di spute between the Punjab National Bank Ltd. and a debtor
of the Bank and the arbitrator nade his award in favour of
the Bank. This award was filed in the Court

(1) (1956) I. L. R, 17 Lah. 722 F. B
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of the Senior Subordi nate Judge, Anmbal a under Sch. I of
t he Code of Cvil Procedure, 1908 and a decree was
obt ai ned in accordance wth the provisions of t hat

Schedul e. Execution was then taken out and property of the
debtor was attached. The debtor contended that the award and
t he decree by t he Court wer e i nvalid, because
arbitration .to which a conpany was a party had, in view of
the provisions of s. 152 of the Indian Conpanies Act, to
take place in accordance wth the provisions of t he
Arbitration Act, 1899 and the award could only be filed in
the Court of the District Judge and not in the Court of the
Seni or Subordi nate Judge and therefore the proceedings in
execution "were ultra vires". The H gh Court held that s.
152 of the Indian Conpanies Act, 1913, enacted an enabling
provision and did not nake it obligatory upon the parties
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one of which was a conpany, to go to arbitration in
accordance with the requirenents of the Indian Arbitration
Act, 1899. The provisions of s. 152 in the view of the
Court being permssive, the Company could apply to have an
award filed in Court under paragraph 21 (1) of Sch. Il to
the Code of Cvil Procedure and the decree passed by the
Seni or Subordi nate Judge was not a nullity as contended by
t he debtor. Bhide, J, who delivered the judgnent of the
Court observed that the general policy of the Legislature as
di scl osed by s. 152 of the Indian Companies Act, 1913, was
not to make conpliance in arbitration proceedings with
the provisions of the Indian Arbitration Act, 1899,
obligatory outside the Presidency-towns and that s. 152
being an enabling provision it nerely conferred power on
conpanies to. refer disputes to arbitration under the Indian
Arbitration Act, 1899, by an agreenent in witing when that
course was preferred. This view was not accepted by the
Cal cutta H gh Court in Jhirighat Native Tea Conpany .Ltd.
v. Bipul Chandra GQupta (1). |In that case the jurisdiction
of the Di'strict Court to entertain a petition

(1) I.L.R(1940) 1 Cas. 358
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under paragraph-20 of Sch. Il of the C ode of GCvi
Procedure for an order filing an award made out of court
where one of the parties to the dispute Was a conpany
regi stered under the I ndi an Conpanies “Act, 1913, was
chall enged. It was held by the High Court of Calcutta that
by virtue of the provisions of s. 152 sub-ss.. (1) and (3)
of the Indian Conpani es Act, 1913, all arbitrations between
conpani es and persons had to take place in accordance wth
the provisions of ss. 3 to 22 of the Indian Arbitration
Act , 1899, and for that purpose, s. 2 of the Indian
Arbitration Act restricting its local application was to be
treated as non-existent. The Court al so ~opined that in view
of s. 89 of the Code of Civil Procedure, 1908, the Second
Schedule to the Code had no application to arbitration
between a .conpany and a person.or to arbitrations under s.
208C. of the Conpanies Act, 1913. It was observed 'that the
words "in pursuance of this Act" (i. e. the Conpanies Act)
qualified the phrase "shall apply" and therefore the neaning
of s. 159, was that the provisions of the Indian Arbitration
Act , 1800, except s. 2 thereof shall —apply to al
arbitrations between conpani es and persons by the force and
ef fect of the Conpanies Act itself.

In East Bengal Bank Ltd. v. Jogesh Chandra Banerji (1)
Mttar J. nodified the second proposition which was sonmewhat
broadly stated. He held that even 'where one party or both
the parties to a suit any companies registered under. the
I ndi an Conpani es Act, arbitration proceedi ngs pendentee lite
between them are governed by the second schedule to the |
Code of Civil Procedure, 1908, and not the provisions of s.
152 of the Companies Act, 1918. It was pointed out that the
Indian Arbitration Act, 1899, only .applied to arbitration
by agreement w thout intervention of the Court and the Act
had no application to arbitration relating to the subject-
matter of a pending suit by the force and effect of s.152
I.L.R (1940) 2 Cal. 237
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of the Indian Conpanies Act. The view expressed in
Jhirighat Native Tea Conpany’'s Case (1), was approved by
the WMadras High Court in The Catholie Bank Ltd. Mangal ore
v.F.P.S. Al buquerque (2). In that case the Court held that
after the enactnment of.the Indian Conpanies Act, 1913 and
before the Indian Arbitration Act, 1940, canme into force, a
conpany could submt difference. s to arbitration only under
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the provisions of the Indian Arbitration Act, 1899. and
consequently Conpanies were (for the purpose of arbitration
out of court) not governed by Sch. Il of the Gode of Civi
Procedur e, Al  these cases arose under t he I ndi an
Arbitration Act, 1899 read with the Indian Conpanies Act,
1913, and the question nooted was whether the Subordinate
Judge, who was approached on the assunption that Sch. 1|1 of
the Code of Civil Procedure applied, was conpetent to pass a
decree on an award nmade out of court, or to entertain a
petition for filing such an award.
In 1960 the Bonmbay Hi gh Court had occasion to consider
the effect of s. 152 of the Indian Conpanies Act 7 of 1913,
in its relation to the Arbitration - Act of 1940. The
Court in that <case after referring to the Lahore, the
Calcutta and the Madras decisions observed in Societe
Italian,s per Lavori Marittim v. H nd Constructions Ltd.
(3), decided by Mudhol kar acting C.J. and S. M Shah, J,
after referring to the margi nal note of s. 152:
"Undoubtedly a corporation has powers which
are incidental” to the performance of the
obj ect s for which that corporation was
established. It can, therefore, be said and
properly be “said that a .power to carry on
busi ness inplies also an incidental power to
refer a dispute arising fromthat business to
arbitration. It was, therefore, not at al
necessary to make specific provisions in the
I ndi an  Conpani es Act of
(1) I.L.R (1940) 1 Cal. 358, (2)1.L.R (1944) Mad. 335 F
B

(3) Appeal No, 63 of 1959 decided on Septenber 22, 1960,
137
the kind which we findin section 159. of the
Act of 1913 for enabling a corporation to
enter into an agreenent for arbitration. The
fact that the |egislature has enacted this
provision would show that the |egislature by
enacting it had no object in view other/ than
tolimt the exercise of that power."
The Court therefore held that an arbitration agreenent
wher eby an | ndi an Conpany had agreed to refer future dispute
under a coll aboration agreement with an Italian Corporation
was unenforceable by virtue of s. 152 of the “Indian
Conpani es Act, and the suit filed by the Indian conpany for
a declaration that the "dredgi ng agreenent" had been validly
term nated, and for danages for breach of —contract, and
accounts of profits and tosses could not be ordered to be
stayed either under. s. 34 of Arbitration Act or s. 3 of
the Arbitration (Protocol and Convention) Act, 1937, or
under s. 151 of the Code of Civil Procedure.

Oh a review of the statutory provisions “and t he
authorities we are of the viewthat s. 152 of the  Indian
Conpani es Act, 1913, and s. 389of the Indian Conmpanies
Act , I of 1956, were intended to provide that al |
arbitrations to which a conpany is a party shall  be
conducted in accordance with the provisions of the Indian
Arbitration Act, X of 1940. For reasons which we have
already stated s. 389 (1) of the Conpanies Act, 1956,
regul ated the power of Indian Conpanies to agree to
submt differences to arbitration and by sub-s. (3) the
provisions of the Arbitration Act, 1940, applied to al
arbitrations to which an Indian Conpany was a party.

That however is not decisive of the question which falls
to be deternined before us. Section 47 of the Arbitration
Act, 1940, 1is as much a part of the Indian Arbitration Act
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and that section nakes the provisions of the Arbitration

Act applicable to all arbitrations and to all proceedi ngs

t her eunder but subject to the provisions of s. 46 and
save in so far as is otherwi se provided by any law for the
time being in force. W arc not concerned in the present
case with a statutory arbitration. But by the use of the
words "save in so far as is otherw se provided by any |aw

for the time being in force", the Legislature has clearly
made the provisions of t he Arbitration (Protocol and
Convention) Act, 1937, applicable to consensua

arbitrati ons under the Arbitration Act of 1940 when the
conditions prescribed for the application of that Act are
attracted, even if the schenme of arbitration recognised
thereby is inconsistent with ss. 3 to 38 of the Arbitration
Act, 1940. The Arbitration (Protocol and Convention) Act 6
of 1937 was enacted for giving effect to the protocol on
arbitration clauses set forth in the First Schedule and of
the conventions on the execution of foreign arbitral awards
set forth in the Second Schedule ~and for enabling the
conventions to beconme operative in India. It is not disputed
that the proposed arbitration between Traction and Kaman

under the Rules of the International Chanber of Conmerce is
governed by the Protocol on Arbitration O auses agreed to at
CGeneva. on Septenber 24-, 1923, and the Protocol in t he
First Schedule ‘applies. The Arbitration  (Protocol and
Convention) Act 6 of 1937, being a |l aw otherwise providing
for arbitration the provisions thereof would by virtue of s.
47 be applicable to-arbitrations under s 389 of the
I ndi an Conpanies Act, 1956, if the conditions regarding
their applicability are fulfilled. That Act applies to
arbitrations whet her parties to the -subm ssion arc
i ndividuals or conpanies. By virtue of 's. 389 sub-ss. (1)
and (3) of the Indian Companies Act 1 of 1956, (before that
section was repealed in 1960)  an Indian Conpany nay
agree to refer differences between itself and any other
conpany or person by witten
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agreenment in accordance with the Arbitration Act, 1940
and the provisions of the Arbitration Act, 1940 apply
to all Arbitrations in pursuance of the Conpanies Act to
whi ch a conpany is a party. Arbitration according to the
provi sions of the Arbitration (Protocol and Convention)Act
6 of 1937 being recognised by the Arbitration Act an
agreement to refer disputes in accordance with the rules of
the International Chanber of Conmerce is not inconsistent
with s. 389 of the Conpanies Act, 1956. 1In Societe Italians
per Lavori Marittim's case (1), the attention of the
Court was, it appears, not invited to the provisions of s.
47 of the Arbitration Act, 1940, in its relation- to the
Arbitration (Protocol and Convention) Act 6 of 1937 and the
Court refused to stay the action conmenced in
contravention of the arbitration agreenment on the footing
t hat an arbitration agr eenment whi ch cont enpl at ed
reference otherwise than in the manner provided by the
Arbitration Act, 1940, ss. 1 to 38 was inffective not
bei ng perm ssible wunder the provisions of s. 152 of the
Conpani es Act 1913 and "therefore inpossible and completely
prohi bited. " This view in our judgnment, cannot be
sustained. In the present case, Kantawala, J. and the Hi gh
Court proceeded upon the view (as they were bound to do)
that the decision in Societe Italian per Lavori Marittim's
case (1) was sufficient to justify the contention of Kanan

t hat the suit could not be stayed, the arbitration
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agr eenment bei ng inffective and invalid. For reasons
al ready set out by us, that assunption cannot be supported
Whet her having regard to the terns of s. 3 of the
Arbitration (Protocol and Convention) Act 6 of 1937 stay

may be granted of the suit comrenced by Kamani is a
guestion on which no decision has been recorded by the
Trial Judge nor by the High Court, and we wll not be

justified in this appeal in entering upon questions of fact
for the first tine without having the
(1) Appeal No. 63 of 1959 deci ded on Septenber 22, 1960.
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benefit of the view of the H gh Court on those questions.
The appeal will therefore be allowed, and the proceeding
remanded to the Court of First Instance to be heard and
di sposed of according to law. Costs in this Court and before
the Division Bench of the High Court will abide the result
of the proceedi ng taken pursuant to this order in the Tria
Court.
Appeal all owed.
Case renanded




